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TWENTY YEARS OF THE AGE DISCRIMINATION
IN EMPLOYMENT ACT: SUCCESS OR FAILURE?

THURSDAY, SEPTEMBER 10, 1987

U.S. SENATE,
SPECIAL COMMITTEE ON AGING,

Washington, DC.
The committee met, pursuant to notice, at 10:03 a.m., in room

628, Dirksen Senate Office Building, Hon. John Melcher (Chairman
of the committee) presiding.

Present: Senators Melcher, Heinz, Chiles, Bradley, Shelby, Grass-
ley, Chafee, Durenberger and Wilson.

Staff present: Craig Obey, legislative correspondent; Jim Michie,
chief investigator; Michael Werner, counsel for investigations;
Lloyd Duxbury, professional staff; Dianna Porter, professional staff;
Larry Atkins, minority staff director; Diane Linskey, minority re-
search associate; Kelli Pronovost, hearing clerk; and Dan Tuite,
printer.

OPENING STATEMENT BY SENATOR JOHN MELCHER, CHAIRMAN
The CHAIRMAN. The committee will come to order.
This morning we are holding this public hearing on the question

of the Equal Employment Opportunity Commission's enforcement
of the Age Discrimination Employment Act. This subject is not one
that the committee expected to hold a hearing on.

We are holding this hearing because we've learned through a va-
riety of sources that the Age Discrimination Employment Act
simply isn't being enforced. They say that over the past several
years a pattern has developed which on its face is counterproduc-
tive for older Americans. In the Age Discrimination in Employ-
ment Act passed almost 20 years ago, Congress directed that age
would not be used to justify employment discrimination. And as we
all recognize, if such an Act is to be enforced it places a special
burden on the Commission to make certain that employee's rights
are protected.

Now the statute says that those employees over 40, are the ones
we are looking at and seeking to protect. Unfortunately, the Com-
mission has made several decisions that simply do not follow the
intent, purpose, even the actual language of the statute. We find
that there's been failure in protecting the employees in the number
of cases that are brought for litigation. At a time when the employ-
ees are undergoing the stress of a shift in employment because of
cutbacks in the number of employees at various companies we find
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the Commission not alert, and in fact going the opposite direction
in trying to make sure that the employee's rights are protected.

Now what am I talking about? Well, for one thing I'm talking
about a decrease in the number of Commission employees who de-
termine whether or not somebody's rights have been violated. The
Commission's own data demonstrates two things. The number of
Commission staff who determine whether or not an employee's
rights have been violated because of age has gone down. And in ad-
dition to that the quality or the experience of the employees at the
Commission, as evidenced by their GS rating, has gone down.
There are now more GS-7's and -5's and GS-1's and fewer GS-11's
and above.

What has this meant? Because fewer cases that have been
brought there has been less opportunity to protect those employees
who have been discharged because of age. Take the case of whether
or not there should be voluntary waivers. It seems to me that the
statute is clear that they have to be supervised and that an em-
ployee shouldn't be coerced into giving a voluntary waiver of his
rights. The Commission has found that waivers don't have to be su-
pervised, but I think any fair reading of the statute would say that
they must be supervised.

Now second and sort of in the same vein the Commission has
stated that apprenticeship programs are not covered by this stat-
ute. That's a surprise, I think, to all of us here in Congress and it's
quite a surprise to everybody that would like to see the Age Dis-
crimination Employment Act be meaningful and be enforced.

I think given this kind of a record on both waivers being unsu-
pervised and apprenticeship programs not being covered is bad
enough. But perhaps the most serious of all failures of the Commis-
sion over the past several years has been to protect pension rights
of the employees. And that is very important to us in Congress.
The employee's pension rights must be protected. We're going to
hear this morning from some individuals who have one way or an-
other sought to protect their own rights when the Commission has
failed to assist them. And then we're going to hear from organiza-
tions who are interested in making sure that the Age Discrimina-
tion Employment Act is enforced, and that the Commission is doing
its job. Those will be the chairman of the board of the American
Association of Retired Persons, who has had a longstanding inter-
est in the enforcement procedures under this act and the executive
director of the National Senior Citizens Law Center, which also
plays a very distinct and important role, as a private group, to
make sure that older Americans are protected. Then we'll also
hear from the director of the Older Women's League, which like-
wise has had a longstanding interest in this. Finally, we will hear
from the Commission itself who will attempt to show us why
they've done what they've done and demonstrate to us where their
failures have been and what they're doing to correct them.

Senator Heinz.
[The prepared statement of Senator Melcher follows:]
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OPENING STATEMENT

SENATOR JOHN MELCE1R
Chairman, Senate Special Committee on Aging

September 10, 1987 hearing
Twenty Years of the Age Discriminatlon In Employment Act:

Success or Failure?

Good Morning. On behalf of my colleagues on the Special
Committee on Aging, I'd like to welcome everyone to this
morning's hearing on the effectiveness of the Equal Employment
Opportunity Commission In carrying out Its obligations under the
Age Discrimination in Employment Act.

This year marks the twentieth anniversary of the enactment
of the Age Discrimination in Employment Act. It was in 1967
that Congress first went on record opposing discrimination in
any aspect of employment because of age. In fact, only last
year, Congress went even further and amended the Act to
eliminate mandatory retirement for those in all but a few
designated3 professions.

Over the past rew months, I have become concerned about the
effectiveness of EEOC In administering and enforcing the Act. I
have also heard from constituents who have had problems trying
to file discrimination complaints with the Commission. These
Include allegations that EEOC lets cases languish for months at
a time without taking any substantive action and that the EEOC
staff Is poorly trained. Some constituents have even told me
that EEOC staff members have lost the charges they filed.

Frankly, I am not at all convinced that the EEOC is doing a
good Job in protecting our older workers from discrimination.
Delays in complaint processing have caused undue hardship for
many people. I was shocked to learn that over one-third of all
litigation proposals being forwarded to the Commission for
approval involve cases that are already beyond the two year
statute of limitations. This is absolutely Inexcusable.

In addition, a July 1987 General Accounting Office report
charges that one EEOC field office has been closing nearly one
third of all charges without a full Investigation. According to
GAO, some EEOC personnel have even been Instructed to Ignore
cases that may require extensive investigation.
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During the past few months, EEOC has also made several
judgments in its rulemaking process that I find questionable.
These include a decision permitting employees to waive their
rights under the Age Discrimination in Employment Act, as well
as a decision to continue exempting apprenticeship programs from
the provisions of the Act. In my mind, these decisions point to
a disturbing trend In EEOC's defense of the older worker.

I have also been concerned to learn that the number of
complaints receiving some type of settlement after a charge is
filed with the EEOC has declined drastically since 1980. While
just over 32 percent of all cases filed with EEOC in 1980 were
settled, in 1986 this number had declined to a mere 12.5
percent. On top of this, EEOC's case backlog is creeping
upward. While the backlog In 1982 consisted of 33,417 cases, by
1986 it had increased to 50,767. I find these statistics
disturbing, especially coming from an EEOC that claims to be
concerned with the timeliness of addressing charges.

All workers depend on the EEOC to protect their rights. My
concern Is that EEOC may be shirking its responsibilities.
Today, I plan to find out.

Today, we'll be hearing from three victims of age
discrimination who will tell us in their own words about their
experiences in dealing with the EEOC. All three experienced
lengthy delays by EEOC in pursuing their cases.

Representing the Equal Employment Opportunity Commission
will be Its' Chairman, Mr. Clarence Thomas, along with the
Commission's VIce-Chair, R. Gaull Silberman.

In addition, we'll be hearing from Dr. C. Kermit Phelps,
Chairman of the Board of Directors of the American Association
of Retired Persons and from Burton Fretz, Executive Director of
the National Senior Citizens Law Center.

Finally today, we will hear from Alice Quinlan, Public
Policy Director for the Older Women's League.

I'm looking forward to our witnesses' testimony today, and
would like to thank you all for being here. Let's Begin.
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STATEMENT BY SENATOR JOHN HEINZ
Senator HEINZ. Mr. Chairman, first let me commend you on

holding this hearing and for a most thoughtful opening statement.
This is a hearing on a subject that has long been a concern of the

Committee on Aging, and it is, has been, and will be a very impor-
tant topic of our interest and concern because of the demonstrated
need and our commitment to promoting one of this Nation's most
valued resources, namely the older worker.

We can also note with some satisfaction as we go into the second
quarter of the 100th Congress, that two important victories were
won in the 99th Congress. We eliminated the potential for manda-
tory retirement at age 70 through an amendment to the Age Dis-
crimination in Employment Act, and we guaranteed to those who
worked past age 65 the right to continue to accrue and earn pen-
sion benefits. And as Chairman of this committee in the last Con-
gress, I was, together with you and others, Mr. Chairman, very
active in the passage of both of those provisions. Neither one I
might add, was secured without a battle. And it's ironic that in the
face of study after study to the contrary, a good number of them
done by the Reagan administration, some Members of Congress
and a few hardliners in the business community still raise the bat-
tered stereotype as the older worker as an unproductive and un-
needed person. But we fought that battle and we won. And with
these victories we ran our legislative bulldozer through the last
barrier, at least the last legal barrier, to freedom of choice for older
workers. And I think we've paved the way for a skilled and produc-
tive work force in the future.

Mr. Chairman, as I said, the Special Committee on Aging has
been at the point on all these issues. We could choose simply, I sup-
pose, to congratulate ourselves and rest on our laurels. But that is
not the choice that we have made because it would be the wrong
choice. And we're here today, Mr. Chairman, with your leadership
because a law on the books is worth little without both education
and awareness on the one hand, and enforcement on the other.
And the sad fact is that some employers, either out of ignorance or
perhaps out of greed, violate the Age Discrimination in Employ-
ment Act, trample on the rights of older workers on the chance
that they won't get caught.

One of my constituents from the Pittsburgh area is going to testi-
fy today about his own exposure to age bias on the job. That's Mr.
Ronald Hallas, who was cut from the payroll of a major steel com-
pany as part of a company retrenchment in 1982. His chronological
age alone, 52, condemned him to the ranks of the employed. Nei-
ther his 35 years as a company employee nor his track record as a
plant foreman mattered, apparently, at all.

And so Mr. Hallas will tell us how it feels to be coerced into
early retirement and his disappointment with a shortsighted and
age-biased employer. He will also tell us of his still unresolved
struggle for justice and the unwillingness of the EEOC to pursue
his age discrimination case.

It is unfortunate that we need an EEOC to keep employers in
line with the law, but we do. It is the job of this committee and our
colleagues in both bodies of the Congress to ensure that the EEOC
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performs to the best of their ability. We need an agency that sends
a clear message to employers. That message is that to discriminate
on the basis of age is as repugnant to the law as to discriminate on
the basis of sex, or color, or religion. Each worker must be evaluat-
ed on merit and merit alone.

It is my view that as our reproductive rates drop, both in Amer-
ica and in other western countries, that we, and we Americans spe-
cifically, will increasingly rely on older workers to make our econo-
my strong as we move into the next century. Allowing companies
to discriminate against workers on the basis of age not only hurts
our productivity, but I believe it damages ohr integrity as a Nation
as well. And so we need to move forward to educate American
workers and companies as to their rights and obligations under the
ADEA. We need to make sure that workers are well informed of
their rights and options before they sign a waiver of their ADEA
rights. Finally, we need to make sure that not only workers, but
the EEOC can manage the procedures we've set forth for pursuing
complaints under the Age Discrimination Employment Act.

And, Mr. Chairman, I look forward to the testimony today and
hope that it will guide us to work to eliminate age discrimination
from the employment setting.

Thank you, Mr. Chairman.
The CHAIRMAN. Thank you, Senator Heinz.
Senator Shelby.

STATEMENT OF SENATOR RICHARD SHELBY
Senator SHELBY. Thank you. Mr. Chairman, may I begin this

morning by congratulating you, and the committee staff for your
work in organizing this hearing. I'm especially pleased to be here
after a hectic, yet successful, and at times even relaxing August
recess. Like many of my colleagues here today, I return to Wash-
ington with a renewed sense of direction, commitment and energy,
anxious to greet the last months of the first session of this historic
100th Congress.

With the same foresight he has used to guide us in our examina-
tion and valuation of the pressing issues facing the elderly popula-
tion in this country, I believe the Chairman, Senator Melcher,
leads this committee once again into a new and an important area.
Today our task is to assess the Age Discrimination in Employment
Act, ADEA, 20 years after its inception. With the aging of Ameri-
ca's work force it is imperative that we take the time to consider
the viability and the effectiveness of this legislation.

I know that none of us are strangers to the staggering statistics
that indicate the tremendous growth expected in the over age 65
population in the next decades. We are also aware through our
day-to-day contacts with seniors from our own States that the
words of former Congressman Burke, during the passage of ADEA
back in 1967, are still true. He said, and I quote, "As a general
rule, ability is ageless." What we're up against, in addition to the
problems we are to address today, unfortunately, is a country
whose national mind set does not include an elderly perspective. It
seems to me that in this country there is a pervasive negative feel-
ing associated with growing old. Perhaps it's a subconscious preju-
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dice aimed at our older citizens. What the majority of people do not
seem to be aware of is that senility does not automatically set in
after 60.

There's a long honored tradition of respect for the elderly woven
into the fabric of many cultures. Somewhere along the line this
thread of respect seems to have unraveled in this country. No-
where is it said or written that life ends after age 65. We in this
Congress are privileged to work with some of the most dynamic
and influential statesmen of our day. Do we ever question the fact
that 73 of our colleagues are over age 65? The answer is obviously
no. Their vitality and spunk forces us to respect them, not for their
gray hairs or wrinkles, but for their being active players, leaders,
hard workers.

And so today our task is to not only study the Equal Employ-
ment Opportunity Commission's enforcement of ADEA, an evalua-
tion that will lead us to consider the apparent lack of an effective
systemic program, the staggering increase in no-cause findings over
the past 6 years and the rising number of backlogged cases. When
evaluating ADEA, it's equally important I believe for us to consider
that the act is in place as much as to promote as it is to enforce.
Indeed in its statute the purpose of the act is outlined as such, and
I quote, "to promote employment of older persons based on their
ability rather than age; to prohibit arbitrary age discrimination in
employment, and to help employers and workers find ways of meet-
ing problems arising from the impact of age on employment". We
need then to determine one, if the act is still as viable today as
when enacted 20 years ago. Two, if the enforcement of the act is
being properly carried out, and finally, if promotion of employment
of older persons is a reality.

Hand in hand with membership on this committee seems to
come a special appreciation for the assortment of problems that
plague our elderly population. To be a member of this committee is
to assume responsibility, as I see it, for the elderly of this country.
I know that in our work today we will not forget this responsibility
or the guaranteed right of every older American to be free from
employment discrimination.

Senator BRADLEY. Mr. Chairman.
The CHAIRMAN. Senator Bradley.

STATEMENT BY SENATOR BILL BRADLEY
Senator BRADLEY. Mr. Chairman, I would just ask unanimous

consent if my statement be printed in the record. I won't take the
committee's time.

The CHAIRMAN. Without objection, it will be printed in the
record at this point.

[The prepared statement of Senator Bradley follows:]
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STATE4ENT OF SENATOR BILL BRADLEY

AGING COMMITTEE SEPTEMBER 10, 1987 HEARING

AGE DISCRIMINATION IN EMPLOYMENT

I commend Chairman Melcher for holding today's hearing
to investigate charges that the Equal Employment Opportunity

Commission (EEOC) is failing to fulfill its responsibility to
enforce federal anti-age discrimination legislation. I hope

that this hearing sheds light on these serious allegations.

Longer life expectancies and the aging of the post-World
War II 'baby boom" generation have contributed to a gradual

aging of the U.S. workforco that will accelerate over the
next several decades. There is no better time than now, on

this twentieth anniversary of the Age Discrimination

Employment Act (ADEA), to re-examine the issues surrounding

protection of the rights of our aging population.

Equal employment opportunity is a right of every
American. Recognizing that this right extends to workers of

all ages, the ADEA was enacted in 1967 to prohibit

discrimination against workers on the basis of age. Congress

vested enforcement of this important act in the EEOC in 1979.

By all accounts, the EEOC, then under the leadership of
Eleanor Holmes Norton, made many significant changes that
greatly improved the Commission's effectiveness.

Unfortunately, charges of EEOC unwillingness to enforce

employment discrimination laws have resurfaced under the

current Administration. Some suspect that this deterioration

in performance reflects more generally the Reagan

Administration's lack of concern about equal employment

opportunities. Critics cite a decrease in the number of

cases approved for litigation by the Commission, an increase

in the number of backlogged cases, and staff reductions since

1980, as just a few glaring examples of factors that have

contributed to the EEOC's failure to carry out its mandate.

A July, 1987 GAO case study of the effectiveness in

investigating discrimination cases of one of the EEOC's

district offices confirms many of these claims. According to

the AARP and other advocacy groups for the aging, many of the

new EEOC policies directly affect proper enforcement of the

ADOA.

Given the recent dismal evaluations of EEOC's

performance, more intense Congressional oversight of the

Commission is warranted. We must ensure that victims of

employment discrimination receive the assistance that they

need and are entitled to under the law. We must not reverse

two decades of progress in the protection of worker rights.

congress has outlawed the use of arbitrary age limits

as a basis for employment decisions. Older Americans are

entitled to prompt and thorough investigation and resolution

of employment discrimination cases by the EEOC. I look

forward to any facts that this hearing may uncover about the

EEOC's performance in these areas.
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Senator BRADLEY. I want to commend you for the hearing. I
think it's very important.

The CHAIRMAN. Thank you, Senator Bradley.
Senator Grassley.

STATEMENT BY SENATOR CHARLES E. GRASSLEY
Senator GRASSLEY. Thank you, Mr. Chairman.
I think it's fair to say that 20 years after passage of the Age Dis-

crimination in Employment Act that older workers still encounter
employment discrimination. Such discrimination certainly repre-
sents a problem with which Congress should be concerned and
from that standpoint, I too, like everybody else on this committee,
appreciate the attention that the chairman brings to this issue
through holding this hearing today.

One of our national priorities has to be to see to it that older
workers who are qualified to work and who wish to work should be
able to do so. This is so because many older workers need the
income and because a policy of employing older people can help
ease the burden on our pension system. And also because we need
the contribution that older workers can make to our economy and
to society. And most importantly, Mr. Chairman, and the reason I
think you're holding this hearing, is because it is just that they be
allowed to work if they want to based upon their qualifications for
work and their wanting to work.

In fact there is every reason to make it possible for older workers
to continue working if they want to and no good reason, that I can
see, for encouraging or permitting them to be kept from work
against their wishes simply because of age. Insofar as age discrimi-
nation keeps individuals from working, we should try to eliminate
it. The work of the Equal Employment Opportunity Commission in
this regard is therefore important and it certainly fits that this
committee review the Commission's work with respect to age dis-
crimination.

Now I know that there are three major parts to this hearing
today. Mr. Chairman, I however am particularly interested in the
implementation by the Commission of the pension accrual legisla-
tion which was passed late in the last Congress and which takes
effect January 1, 1988. I would like to know if the EEOC contem-
plates any problems in developing regulations for this legislation
and when these regulations will be finished.

Mr. Chairman, along the line of my last interest in the pension
accrual legislation then, I'm going to leave for the consideration of
the committee, questions to be answered in writing by the Commis-
sion and by the AARP on that specific point. I

The CHAIRMAN. We will submit those questions to be answered
as the Senator has indicated.

Senator GRASSLEY. Mr. Chairman, I'm finished.
The CHAIRMAN. Senator Chafee.

' See appendix 111.
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STATEMENT BY SENATOR JOHN CHAFEE
Senator CHAFEE. Thank you, Mr. Chairman. I'm glad you're hold-

ing these hearings. I think it's a very worthwhile issue.
There's no question, as has been pointed out, we have an aging

work force. With the misfortune that comes from a shifting econo-
my and the prevalence of divorce, older workers need now more
than ever to be assured of access to the job market. It's all well and
good to have a strong bill on the record protecting the aged and
preventing discrimination based on age in the work force, but if
the law isn't enforced, then we haven't got much. That's the whole
purpose of these hearings.

I'm particularly interested in the early retirement incentive pro-
grams: Dr. Phelps from the American Association of Retired Per-
sons has some interesting testimony on that which I've looked over.
I hope we'll review that proposal especially carefully. Early volun-
tary retirement is fine if the employee knows what he's getting
into, and also if the incentives for early retirement aren't them-
selves discriminatory. There's no question that the employee is
always in an unequal bargaining position in these deals. So I am
hopeful that these hearings will be beneficial, and I regret I can't
stay the whole time, due to another commitment. Nevertheless, I
certainly will review the record and I'm interested in the proceed-
ings.

Thank you, Mr. Chairman.
I'd like to submit a statement for the record.
The CHAIRMAN. Yes, it will be made part of the record right at

this point. Thank you, Senator.
[The prepared statement of Senator Chafee follows:]
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STATEMENT BY

SENATOR JOHN H. CHAFEE

IN THE UNITED STATES SENATE

SPECIAL. COMMITTEE ON AGING

September 10, 1987

Mr. Chairman, twenty years ago Congress enacted a law

declaring that no person could be presumed incompetent solely

because of age--as long as he or she was under 65. Two years ago

Congress amended that Act, removing the upper age limit. Since

that time, the Age Discrimination in Employment Act has stood for

one principle that I believe in quite strongly: ability is

ageless.

Today, twenty years after the original Act's passage, this

law has grown in importance. With the misfortune that a shifting

economy and the prevalence of divorce bring, older Americans need

now more than ever to be assured of access to the job market.

Fortunate factors also make his Act of increasing importance.

Improved health, longer life, and the maturation of the post World

War II baby boom generation has made those over forty the fastest

growing segment of our labor force.

We cannot q.iestion the premise of this Act, ability is

ageless. Yet, a law is only as good as its enforcement. hith an

ever growing portion of our labor force made up of older Americans,

it is our job to nake sure that this law remains viable and

effective. Two decades ago Congress made a commitment to ensure

that older Americans would be judged on the basis of their ability,

rather than their age.

As lawmakers, we entrust the enforcement of okur creations to

designated agencies that, like we do, serve the American people.

The enforcement of the Age Discrimination in Employment Act is

entrusted to the Equal Employment Opportunity Commission. It is

the EEOC's duty to make sure that the law is brought to life

through swift and meaningful action. Without such enforcement, a

law becomes nothing but in)k oni paper.
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I must admit, Mr. Chairman, that I am concerned about reports

of an expanding case backlog and an exceedingly low claim

settlement rate at the Equal Employment Opportunity Commission. i

understand that a "Rapid Charge Processing System" helped reduce

case backlog by more than a two-thirds in the late seventies. I

commend the leadership that managed this feat, and I urge the

current Commission to follow their lead, and continue to improve

procedures.

The Equal Employment Opportunity Commission has recently

issued new regulations for the Age Discrimination and Employment

Act. These new regulations allow "unsupervised" waiver of rights

under the law. They also continue to allow an exemption for

"apprenticeship programs". I am troubled by both of these issues.

An "unsupervised' waiver would release the employer from

liability under the ADEA if the employee makes a "knowing and

voluntary waiver" of his rights in exchange for money or other

benefits. On the surface this waiver may sound harmless, or ever.

advantageous, permitting two parties to bargain for a mutually

beneficial arrangement.

And yet, I am troubled. The Age Discrimination in Employment

Act was enacted in the first place because of Congress's

realization that an employee is in an unequal bargaining position.

That's why we felt it wise to provide protection, a safeguard, in

an otherwise free contractual activity. An unsupervised waiver

would undermine the basic recognition of the need for protection.

I am also distressed that the new regulations, in their

silence on the subject, appear to condone an existing EEOC agency

practice of exempting apprenticeship programs from coverage under

the ADEA. Apprenticeships are those positions that due to their

"skill training" aspects are legally filled at below minimum wage

salaries. I have heard the argument for allowing such an

exemption, that such programs are created for "young people" to

enable them to acquire job skills. This may be true, but events

such as layoffs and divorce can make it imperative for a more

mature person to learn a new job skill. The kind of thinking that

says only the young can learn shows exactly why we needed the ADEA

in the first place.
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It seems that we ask the wrong question when we wonder if the

ADEA has been a success or a failure. The law is undoubtedly a

good one. The presumption that a person is incompetent solely

because of his or her age has no place in this country. Yet to

stand behind our words, we are going to need better enforcement.

Instead of loosening the regulations and allowing more loopholes we

need to tighten enforcement and raise our expectations.

We have, in Congress, worked on much legislation in the past

twenty years that has contributed to greater equity in the

workplace. The Age Discrimination in Employment Act is a vital

part of this policy. But I repeat, a law is only as good as its

enforcement. We must not abandon it now.

In closing, I urge the EEOC to tighten its reins, and work

toward improving its current enforcement record. Part of that

improvement, in my opinion, would be to amend these new regulations

in hopes of better representing the intent and the spirit of the

Act itself.

Thank you, Mr. Chairman.
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The CHAIRMAN. Senator Durenberger.

STATEMENT BY SENATOR DAVE DURENBERGER
Senator DURENBERGER. Mr. Chairman, thank you.
Mr. Chairman, I think it is important that we recognize not only

your leadership in this but the leadership of the ranking member
of this committee who last year surprised a lot of people by lifting
the mandatory retirement at age 70. And the members of this com-
mittee who are also on the Finance Committee know the work that
we went through in entitling people over age 65 to continue to earn
pensions. There's a lot of talent on this committee that has already
been making some contributions to the subject of the hearing.

But as I look at the question that you raise in this hearing,
which is how successful have we been over 20 years in the area of
discrimination based on age, I've come to the conclusion from per-
sonal experience that we've been very unsuccessful. We've all had
that kind of experience with seeing a third of the males in this
country over 52 retired; some of them rejected from the work force
for a wide variety of reasons including that they are overtrained.
This is very hard on families and very hard on income security. It
seems to me it's the wrong way for a nation to go.

Now as we look to the future, Mr. Chairman, I'd suggest that
this can become less of a problem. This Nation is running out of
workers and it's running out fairly quickly. But you still don't see
in the work place the sensitivity to the talents and the abilities and
the experience of older workers. You don't see the commitment to
reeducation and retraining that ought to be there. And so, in addi-
tion to focusing on the allegations relative to failures and the com-
plaint process in EEOC, I hope we stick with age discrimination on
a broad basis in this committee, and look at the many ways and
the many subtle ways in which this society discriminates against
seniors in this country, including by its failure to invest in any-
thing other than the retirement of older Americans.

The CHAIRMAN. Thank you, Senator.
We'll now hear from our first witness, Mr. Jules Lusardi.

STATEMENT OF JULES LUSARDI, FORMER EMPLOYEE OF XEROX
CORP.

Mr. LUSARDI. I wish you, Senator, and your whole committee,
much success in trying to come to grips with the problems that
seem to be facing all of us right now. I hope that the end result of
these meetings and whatever has to be done after these meetings
will, in effect make things better for the older workers in society
here in the United States.

To provide some background here, I'm a lead plaintiff in a class
action against a large company. I was employed by the company in
November of 1966 as a sales representative for office products.
Salary and bonuses based on performance for several years prior to
1981 was in excess of $40,000.00 a year. At that time I was just en-
tering my forties. Performance as a sales representative was not
questioned. As a matter of fact, in 1981 I attended what they call
the President's Club trip, which was earned for sales achievement
in 1980. Then on November 6, 1981, the rug was pulled. I was
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brought into an office in New York City and told that I had been
terminated as a result of a reduction in force. In fact the way they
put it was that there was an acute need to reduce the work force.

Now most of us don't consider being fired until it happens to us.
You think, oh the guy down the street got fired, or somebody else
gets laid off. You really don't think too much about it. But I think
a lot of us have to be very concerned about what's happening with
these people. In this instance, we're talking about older workers,
because it seems to impact them more. I know, that in my case I
thought about, what the founding fathers said in terms of the fact
that we're entitled to things like life, liberty and the pursuit of
happiness. For most adults, the pursuit of happiness really is tied
very closely to the ability to perform some kind of productive work
in the society. If you're not able to do that and if that right is
taken away from you, then not only are you unproductive in terms
of what you're able to do for other people, but your self-esteem goes
way down. And then it starts to effect what I consider the basic
fiber of life in America. And that's the family.

If it's a man working, it can be particularly devastating because
masculinity and manhood, is tied into your job and your ability to
provide for your family. If termination happens to somebody that's
into their forties or fifties, for the most part these are the people
that are the mainstays of society here in America. They may have
children in colleges or in high school. I had at the time, a daughter
in grammar school, and three daughters in high school. And what
happens is that it becomes more difficult to maintain and do those
things that one should do in the role of leader of the family when
you don't have a job to back you up and when you don't have that
self-esteem that you do have when you are working.

And these problems can occur with women too. It's not just men.
There are a lot of households now being led by single women. So
this doesn't only apply to men.

Getting back to what happened to me though, I discovered that a
number of other salesmen had also been terminated. And they
were also over 40 years old. So we got together and went to an at-
torney and after a short investigation, it became clear that the
company had retained younger people with less time in service
than we had. So myself and the other three representatives filed
an age discrimination complaint with the EEOC. This was done in
January 1982. We waited for a year to see what the EEOC would
do. We were looking for them to take affirmative action. But they
didn't.

During this period we also discovered that the company had ad-
vertised in the New York Times-unbelievable-for sales repre-
sentatives doing the exact same job that we were laid off from be-
cause of their need to "reduce the sales force". So it became clear
to us that the reduction in force was only a guise to get rid of older
employees. We authorized the attorney to bring suit under the Age
Act.

The filing of this suit was picked up by Rochester newspapers,
and then what happened was unbelievable. People started calling
us-literally hundreds of people from this company, called us up to
tell us their stories. Because of this we decided to bring the suit as
a class action in behalf of all people 40 and over at this particular
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company. So we had a problem that wasn't just affecting three or
four people. And as it affected so many people at this company I
suspect that it's happening all over the United States.

After a Federal Judge certified the case as a class action, 1,300
former and present employees joined the suit. During this time the
EEOC was kept aware of the litigation against the company. It re-
ceived information and statistics that were developed by our attor-
neys. In April 1984 the EEOC sent this company a letter stating
that it had evidence that the company had, indeed, engaged in age
discrimination practices. Two years later (I have noted here it's
July 14th, 1986), the EEOC notified the company again, that the
staff investigation had led to a conclusion that it had again com-
mitted age discrimination. During the 3-year period, 1983 to 1986,
our attorneys were taking depositions, reviewing thousands-you
should have seen these stacks of paper, it was really a problem and
a tough job-thousands of documents, had some special consultants
come in, compile employment statistics for this company. One sta-
tistic that came out, to me, was really startling. That statistic is:
That while 3,000 people 40 years old and over had been terminated
or forced to retire due to an alleged need to reduce the force, 25,000
new employees were hired. And almost all of them were under
40-and of those 25,000, 7,000 of them were sales representatives.

So this information demonstrated to us, anyway, that maybe we
should go to some kind of a jury trial because this company was
guilty of violating the Age Act on a company-wide basis. There
were more hearings in January and February of this year, and I
attended these hearings, our attorney stated that one reason this
case had merit and should be heard by a jury was that the EEOC
staff itself had concluded that this company had violated the Age
Act during the same period that was involving our own private
class action.

Now within 3 weeks after the February hearing in Federal
Court, the EEOC suddenly, and I note here mysteriously, decides
not to take any enforcement action against the company. And this
was in the face of a staff recommendation that enforcement was
necessary. So now I appear here before you, not just as an individ-
ual, but as a representative of more than 1,300 people in our case,
and thousands of people out in society as a whole, who wonder
what the EEOC is doing and for whom are they working.

This is something that concerns me greatly. And as I said before,
you don't think about it-you don't think about the problems that
can occur when somebody loses their job until it happens to you.
Only then do you have more empathy for the guy down the street
when it happens to him. This is something that tears at the moral
fiber of our whole society. Because, as I said before, the family unit
starts to break down, attitudes of students coming out of college
start to break down too, because as they go into new companies the
doors of opportunity are open for them. There's an exciting future
ahead for them, but when they start to see that other people in the
company are starting to go out the back door as they're coming in
the front door, these new hires start to have a jaundiced view of
business. So then in the long term business business also suffers.
Then if business suffers, I think the country suffers. So I certainly
hope you people are successful in coming to grips with this problem
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and achieving some positive results so that we don't have to be
dealing with this a few years down the road.

If there are any questions I'll be happy to answer them.
The CHAIRMAN. Mr. Lusardi, after 17 years-and the company is

Xerox, is that correct?
Mr. LUSARDI. It was 15.
The CHAIRMAN. It was 15. And the company is Xerox?
Mr. LUSARDI. Yes, it was.
The CHAIRMAN. You were 41 at the time, in 1981?
Mr. LUSARDI. Yes.
The CHAIRMAN. You started then when you were
Mr. LUSARDI. Twenty-six.
The CHAIRMAN. Twenty-six years of age, for Xerox.
Mr. LUSARDI. Yes.
The CHAIRMAN. And a salesman you'd worked yourself into the

position of I believe you stated $40,000 a year income?
Mr. LUSARDI. It was in excess of that. Maybe $48,000.
The CHAIRMAN. Forty to fifty thousand?
Mr. LUSARDI. It was in that range.
The CHAIRMAN. And after being noted just a year previous as a

outstanding salesman. Is that why you won the trip to Europe?
Mr. LUSARDI. That's true. What they call it is President's Club. If

you achieve certain higher targets you win.
The CHAIRMAN. So you achieve a certain level of sales?
Mr. LUSARDI. Right.
The CHAIRMAN. And so within a few months then, you're discard-

ed?
Mr. LUSARDI. That's right.
The CHAIRMAN. A reduction in force?
Mr. LUSARDI. Correct.
The CHAIRMAN. Now you started action through an attorney, but

you also filed a complaint-what year was that, 1982?
Mr. LUSARDI. Yes.
The CHAIRMAN. Within a matter of months then you filed a com-

plaint with the EEOC?
Mr. LUSARDI. That's correct.
The CHAIRMAN. And the Commission, except for sending a letter

in 1983, was that their answer to you, or was it 1984 they sent a
letter to Xerox?

Mr. LUSARDI. They sent several answers back. My understanding
is that initially they were going to do nothing about it. That's why
we had decided to bring suit ourselves. And then when it seemed
like we were getting somewhere with the suit, they came out with
a letter twice-I think I did say once in 1983 and once about 2
years later-stating that now they had discovered that the compa-
ny had done something wrong and it was ended practicing age dis-
crimination. But I don't know what they did in terms of following
up.

The CHAIRMAN. Well, let's see. We've got a case where in 1980
you're declared to be a member of the President's Club on the basis
of ability, that is sales?

Mr. LUSARDI. Yes.
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The CHAIRMAN. And a few months later in 1981, you're part of a
reduction in force. And that reduction in force somewhere in the
neighborhood of 3,000 employees?

Mr. LUSARDI. Three thousand people that were over 40.
The CHAIRMAN. Who happened to be over 40?
Mr. LUSARDI. That's right. There was more than 3,000 in that re-

duction in force. I think it was closer to 7,000.
The CHAIRMAN. Closer to 7,000. But of that 3,000 were over 40?
Mr. LUSARDI. That's correct.
The CHAIRMAN. And so as a result of that you started a suit

which has now been joined by 1,300 other employees?
Mr. LUSARDI. That's correct.
The CHAIRMAN. Well, it seems to me that there are two things

for this committee to learn. First of all the lack of attention on the
part of the Commission. You did file a complaint with them, so
they're well aware of what the incident was. Second, it would
appear that simply because you were 41 you were part of this re-
duction in force.

Mr. LUSARDI. That's how it appeared to us.
The CHAIRMAN. Well, I commend you for going to court on it be-

cause I think that's exactly why the Act was passed by Congress,
but as I said at the outset this kind of a law is only as good as the
enforcement agency. And in this case it's the Equal Employment
Opportunity Commission that is the enforcement agency.

I want to thank you very much for your testimony. It's very
clear. It's very much of a picture.

Mr. LUSARDI. Thank you.
The CHAIRMAN. Senator Shelby.
Senator SHELBY. Thank you, Mr. Chairman.
Were you terminated in 1981?
Mr. LUSARDI. Yes.
Senator SHELBY. And it's 1987, six years approximately later, and

there has been no resolution of the case, right?
Mr. LUSARDI. No resolution of that case. And also I might add

that at the end of 1981 and into early 1982 was a difficult time in
terms of finding jobs. Even today-it's always difficult to find a job.

Senator SHELBY. Have you found a job?
Mr. LUSARDI. Oh, yes.
Senator SHELBY. You found a better job?
Mr. LUSARDI. I've worked with several companies since then. And

it's interesting because at the time that I was with that first com-
pany, your understanding, based on what you hear from the com-
pany and what's going on and the type of rules that they seem to
have there, indicate that you can do a job for them and continue to
produce and someday you'll be able to enjoy a retirement. And
what happens is that when the rug is pulled on you, and you are
terminated, the idea of satisfying retirement just tends to go out
the window. You learn that you have to take care of that for your-
self.

Senator SHELBY. When you filed the claim with EEOC, how long
was it before they told you or let you know that they weren't going
to do anything?

Mr. LUSARDI. I couldn't tell you that exactly.
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Senator SHELBY. Did you have an ongoing relationship with
them? Did they let you know the progress of the investigation or
did they just stay away from you? How was it handled?

Mr. LUSARDI. My understanding is that they were doing nothing
about it initially, and this would have been in 1982, at that time we
decided that we had to take action ourselves because of certain
statutes of limitations, so we did take actions ourselves. We initiat-
ed this lawsuit and then from that point on, all the correspondence
and information that--

Senator SHELBY. But you had to do this on your own, didn't you?
Mr. LUSARDI. Yes, we did.
Senator SHELBY. In other words the agency didn't give you much

encouragement, did they?
Mr. LUSARDI. That's right. And an individual would probably just

turn around and go into the woodwork and find a job somewhere
and have to take care of things for himself.

Senator SHELBY. Did they seem interested at all in your case,
from what you gathered?

Mr. LUSARD1. My inclination is that at first they were not inter-
ested. That may or may not be fact. And it seemed to me that they
became interested after it looked like we were starting to prove a
case.

Senator SHELBY. This is after you had gotten in it yourself?
Mr. LUSARDI. Correct.
Senator SHELBY. Privately, right?
Mr. LUSARDI. That's right.
Senator SHELBY. In other words, up until then, as the Chairman

has pointed out, and I believe the phrase he used was, lack of at-
tention. They had not given you much attention until then?

Mr. LUSARDI. I would agree with that.
Senator SHELBY. So you had to pursue a private remedy?
Mr. LUSARM. Right.
Senator SHELBY. Rather than EEOC doing what they were sup-

posed to do?
Mr. LUSARDI. That's true.
Senator SHELBY. Thank you.
Mr. LUSARDI. Thank you, Mr. Chairman.
The CHAIRMAN. Thank you very much, Mr. Lusardi.
The next witness is Professor Georgiana Jungels.
Please proceed.

STATEMENT OF PROFESSOR GEORGIANA JUNGELS, ASSOCIATE
PROFESSOR, STATE UNIVERSITY OF NEW YORK

MS. JUNGELS. Thank you, Senator and members of the commit-
tee.

What I am going to do is give a brief chronology of my experi-
ence with EEOC, which started in 1984, and specifically in relation-
ship to ADEA, to age discrimination, appears to abruptly have
ended when 11 days before the statute of limitation ended, I was
told by EEOC I would have to go into court myself to protect my
rights.

What happened between 1984 and 1987? 1 filed four interrelated
charges, three of retaliation. I filed eight administrative griev-
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ances. The documentation was clear and extensive, four file draw-
ers and 12 notebooks to be specific. During this time I guess I
should have recognized some clues that things were not going so
well. For example, the very first letter I received from EEOC was
addressed to "Miss Jordan." I don't know who Miss Jordan is, but
clearly that is not me.

I notified the Buffalo office and they sent me a corrected letter.
In that corrected letter I was told that the initial investigation
would be done by the New York State Division of Human Rights
and that I would be hearing from this agency in the near future.
When I did not hear anything in 10 months I called the regional
director of the New York Division of Human Rights and I was told
that what I had been given in writing by EEOC was totally incor-
rect. And that, in fact, EEOC had asked the Division of Human
Rights to waive their right for initial investigation so that EEOC
could do it themselves.

At that point I asked the director of the Buffalo local office of
EEOC two very simple questions. One, what had been done to date;
and two, what would be done; and then three, assuming that they
could answer those two questions, when would it be done. I was
told over the phone that it was "under investigation" and while
under investigation there was nothing further they could tell me.
At the same time I got correspondence that clearly had incorrect
charge numbers. I wrote back and gave them the correct informa-
tion.

I was repeatedly told by the EEOC Buffalo office that my com-
plaints were under investigation. When it reached the point where
it was 4 months before the statute of limitation would end, I asked
both Senator D'Amato's office and Senator Moynihan's office for
some assistance.

They made an inquiry on my behalf and I think they were as
shocked as I was by the response, which basically said that in the
entire 18 months nothing had been done. For example, a request
for information had been sent to my employer. They had failed to
respond to this request and EEOC did eventually subpoena infor-
mation, but in reality did nothing with this information because
the director had resigned without notice, an investigator had re-
signed without notice, another person had taken sick leave without
notice. And their only response to me was that they asked for my
forgiveness.

I asked for a clear plan of action and what EEOC would be doing
in the next 4 months prior to the end of the statute of limitation
and these are the facts. I believe that EEOC's repeated delays and
failure to act on my behalf gave a very clear message to my em-
ployer, and that is, "you can do as you please." For example,
during this time I was assigned the highest workload of any faculty
member in this entire state university system. I was injured at
work when a chair broke in the classroom I was teaching in, and
while I was on sick leave I received letter after letter, phone call
after phone call at home, demanding that I respond immediately.
All of this was reported to EEOC.

For months before the statute of limitation was to end on the age
discrimination I continued to contact EEOC. I continued to ask for
information and I was told that they had misplaced my file. Did I
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have a copy of the original charge? I made a Xerox copy of the
original charge. I forwarded it to them and I asked, may I look at
the file of what you have that I have given you to see if anything
else has been misplaced. And I was told I was not allowed to do
that. To date I do not know whether or not the thousands of pages
I have submitted to the EEOC Buffalo local office are in fact in my
file, or if they too have been misplaced.

Eleven days before the statute of limitation was to end I met
with the director of the local regional office and I was told you
must go into court yourself. There's nothing we can do on your
behalf. You don't need a letter. You just go do that yourself, or you
will have given up your right to equal protection under the law. I
asked for a response to the same questions I had asked for 2Y2
years. What have you done, what will you be doing, and when will
you be doing it. And I was told that it was the policy of EEOC not
to respond to such questions in writing.

I, to date, have never received a response to these questions.
When they lost my file, they notified Senator D'Amato's office that
it had been misplaced and that they were going to do things now as
expeditiously as possible. They were aware that the statute of limi-
tation was ending on the date that it was and there was nothing
further they could do.

One day before the statute of limitation ended I went down to
U.S. District Court in Buffalo, NY, and with considerable assist-
ance from the Clerk of this Court, I was advised on how to fill out
the papers appropriately. I did so and filed the very last day to pro-
tect my rights. I sent a copy of what I filed to the director of the
EEOC Buffalo local office. Monday morning he called me-that was
the very next working day-and said, you have filed the wrong
form. I said, pardon me. I filed the form that I was advised to file
by the District Clerk. He said, I think it's the wrong form. I said,
well, thank you for calling me and bringing this to my attention. I
will call the Clerk.

I spoke with the Clerk-who I must interject, had spent an hour
and a half reading through a book that was an inch and a half
thick in order to advise me appropriately on how to do this pro se.
I got back to him and he said, they're the only forms we have.
Don't worry about it. If the Judge thinks that perhaps there's been
an error in the form, he will advise you and it will be corrected.

I want to conclude with simply saying that as of today four
charges and thousands of pieces of paper may or may not be in a
regional office. EEOC may or may not be doing anything on my
behalf on the other related charges. I was told that after the in-
quiry by Senator D'Amato and Senator Moynihan that my case
had been given priority. I can only conclude that if my case has
been given priority, and this is my chronology that no one in west-
ern New York has received any help.

These are the facts. If you want to ask any further questions, I'd
be glad to answer them. What I have not addressed, and I think
that it's probably what everybody recognizes and that is, what kind
of toll does this take on people? I'm a college professor. I've worked
for a long time. I've learned how to combine a career and four chil-
dren, and I've been married for 27 years. I've learned a few things.
But you can't work 7 days a week. You can't possibly constantly
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help somebody else do their job to enforce the law that they're sup-
posed to enforce.

Have I been retaliated against? There's no doubt. Monday when
my employer knew I was supposed to come here, I was given direc-
tives of assignment to be filled by Wednesday. I did them. Last
night I was told by my immediate supervisor at 10:45 at night that
unless I followed a verbal directive on the phone that night I was
not to go to Washington. I got up at 4:30 this morning. I got it
done. Part of that verbal directive was to contact members of my
department. I called them at 7 a.m. I charged them to my credit
card so there's a record, and I'm here.

If I could answer any questions, I'll be glad to.
The CHAIRMAN. Professor, I think your testimony is shocking,

number one. There are few people that would be capable of being
articulate enough and resourceful enough to pursue every avenue
as you have. Yet, having pursued every avenue there's no evidence,
absolutely no evidence, that the Commission is sensitive or alert or
sympathetic to providing some assistance to you.

We've had a lot of failures in law, but none in my experience has
been any more dramatic than the failure of the Commission to re-
spond in a timely manner to give you some assistance. It puzzles
me that having pursued every avenue, having attempted to bring
to the Commission's attention an obvious complaint that ought to
be assisted, that it did not result in any assistance at all prior to
the time the statute of limitation ran out.

So I think we're indebted to you for presenting the most graphic
and dramatic case possible of a failure of the Commission to show
evidence that they are functioning. And I mean that, functioning.
Not just functioning effectively, but even functioning.

MS. JUNGELS. And I'm familiar with working with a large bu-
reaucracy. I've worked for the State of New York for 17 years. I
understand something about policy and procedures. I can certainly
understand that individuals sometimes make errors, that things
may take a little longer than expected, but I can't understand the
way this has been handled. I mean I simply cannot believe such a
combination of failures to do a job.

The CHAIRMAN. The alarming and most disappointing thing
about your testimony is that you're obviously quite diligent and re-
sourceful and persistent. The alarming part is how many other
cases had there been where the individual is not quite as persistent
or diligent, or knowledgeable as you.

MS. JUNGELS. I've learned some of that because I have worked in
the field of mental health for 20 years. I know something about ad-
vocacy on behalf of other people. I have worked in the field of geri-
atrics for 17 years. I never thought I would appear before this com-
mittee speaking on my own behalf. I thought I would perhaps be
appearing on behalf of others. I am totally shocked by the fact that
given that I do know something about how to read policies, how to
follow procedures, and I have in fact done everything that needs to
be done. I've consulted others. I've been assisted by Senators. As of
today EEOC is simply saying that the other charges are active and
under investigation. I've been told that for 21/2 years.

The CHAIRMAN. Well, there's a lot of examples we see as Mem-
bers of the Senate and our counterparts in the House see of break-
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down and failures of enforcing the law. But you have, at least in
my experience capped everything I've ever seen in demonstrating
that the law in this case is not being enforced by the very group
that has only one charge. And that is to enforce the law.

Ms. JUNGELS. That's right. And I also happen to work for an em-
ployer that has a contract that requires employees to go to an ex-
isting State or Federal Agency. My union cannot act on discrimina-
tion cases. Our contract requires us to go to an established State or
Federal Agency. I've done that. My union even made an inquiry on
my behalf when the EEOC told me go back to your union and ask
them to do something. For approximately the 10th time I told them
on the phone and in writing, please see Article 10 of our contract
which clearly says that I must go to you for this assistance. My
union called them, they were told that they could not discuss my
case in order to protect my confidentiality.

The CHAIRMAN. Senator Heinz.
Senator HEINZ. Mr. Chairman, first I want to say this is an abso-

lutely remarkable and tragic tale. I share your dismay with this
situation.

I want to ask Ms. Jungels, the EEOC as you've indicated, called
you up and said if you don't go to court by the first of August, the
statute of limitation on your case, which is a 2-year statute, will
have expired.

MS. JUNGELS. That's right. To be very specific, I called them and
reminded them that the statute of limitation was going to end on
August 1.

Senator HEINZ. I find it extraordinary that given all the inaction
by the EEOC they should have been that considerate. I was begin-
ning to think that they had begun to wake up. But thanks for clari-
fying the record on that.

Could you explain to us what your understanding is of what it is
that EEOC, or yourself, has to do in order for EEOC to have taken
a complaint such that the statute of limitations does not expire?
Most people who have EEOC complaints don't end up having to
rush to court to protect, we hope, their right against the expiration
of the legitimacy of their claim. What is it you understood that
either you or EEOC would have had to have done in order to avoid
the necessity of your having to file in court?

MS. JUNGLES. OK.
What I was repeatedly told was that it's "under investigation."

Once the investigation is completed we will either take the next
action on your behalf or we will tell you what our administrative
decision is and you can go to court yourself. So from the very be-
ginning I was always told there were one of two possible things
that could occur. One is that they would do something on my
behalf. The other is that they would say yes, we have found evi-
dence of discrimination and here is a right-to-sue letter.

Senator HEINZ. Did the EEOC indicate at any point that if you
didn't go to court that you would be unable to pursue your claim
through the EEOC? Did the EEOC claim, or did you have reason to
believe that EEOC did not feel that your claim would be valid be-
cause they had not accepted it formally?

MS. JUNGELS. No. I have letters from them saying that they have
reviewed-for example, the latest retaliation charges. Basically I
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was disciplined for something that no other faculty member in the
entire college has ever been asked to do, much less disciplined for. I
filed retaliation charges. I received a letter from them indicating
they had reviewed the merits of the complaint and that they were
now initiating investigation and this charge is, of course, related to
the other three charges.

Senator HEINZ. All I'm trying to establish is that they at some
point did or did not acknowledge that you had filed a claim and
they had accepted that filing?

Ms. JUNGEIS. You get a form letter.
Senator HEINZ. Which says that we have accepted your claim?
Ms. JUNGELS. Which basically says, we have received your com-

plaint, we have assigned it this number.
Senator HEINZ. All right.
That's all I really wanted.
Ms. JUNGELS. Yes, you do get that.
Senator HEINZ. It s theoretically possible, although given the

case history date, it seems doubtful, but it's theoretically possible
that EEOC could still continue to pursue your case, is it not?

Ms. JUNCELS. That is my understanding of what they are saying
they are doing. They told me prior to the statute of limitation
ending on the age discrimination case that that would end and ba-
sically their responsibility for that would end. However, it was
clear that the subsequent retaliation that occurred involved age
discrimination too. I very specifically asked EEOC that age discrim-
ination be listed again too. They did not initially suggest that. They
wanted simply retaliation. And I said, no, we need to be very spe-
cific. That it is retaliation, that is also related to sex discrimination
and age discrimination.

Senator HEINZ. Well, Ms. Jungels, I want to commend you for
having overcome an enormous number of hurtles, barriers, what I
presume were tremendous constraints that people tried to impose
upon you to prevent you from either pursuing your claim or
coming here today. I commend you for your courage. These hear-
ings couldn't take place without your willingness to come forward.
And I as former chairman of this committee for 6 years, was
always very proud of people like yourself who braved a lot of slings
and arrows, as well as inconvenience and all the other things, to
help make a record. And I express, I know, the gratitude of the
Chairman as well as the other members of the committee in thank-
ing you for being here.

MS. JUNGELS. Thank you.
Based on your expertise and the information you've gathered, is

there anything you would suggest that I do above and beyond what
I've done to date? I can still type. I can still xerox.

Senator HEINZ. Thank you, Mr. Chairman.
The CHAIRMAN. Thank you, Senator.
Senator Shelby.
Senator SHELBY. Are you currently a professor at the University?
MS. JUNGELS. Yes.
My current rank is Associate Professor.
Senator SHELBY. Do you have a Ph.D.?
MS. JUNGELS. No. In my fields the terminal degree is a Master's

Degree.
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Senator SHELBY. Is what now?
MS. JUNGELS. The terminal degree in my fields is a Master's

Degree.
Senator SHELBY. OK.
And what field is that?
MS. JUNGELS. It's the fields of Art Therapy and Art Education.
Senator SHELBY. How long have you been with this university or

college?
MS. JUNGELS. I was hired in 1974.
Senator SHELBY. Do you have tenure?
MS. JUNGELS. Yes, I do. And glowing letters of recommendation.
Senator SHELBY. So you're a tenured professor at this school and

you currently have a joint claim, or multiple jeopardy claim?
MS. JUNGELS. Yes, I do.
Senator SHELBY. And that claim is based on age and sex discrimi-

nation?
MS. JUNGELS. Yes.
Senator SHELBY. But you have had, as you've related here, to

pursue your claim yourself, haven't you?
MS. JUNGELS. Yes. I'm hoping my employer will recognize this is

my current area of research.
Senator SHELBY. Do you see a conscious effort on the part of

EEOC not to get involved? In other words, let these cases-hopeful-
ly they'll go away.

MS. JUNGELS. I can't speak for other cases. Of course, I've heard
some stories from other people because I chair the Affirmative
Action Committee for our union on our campus. But in my own ex-
perience I would certainly say that they repeatedly told me, you
can always go to court yourself.

Senator SHELBY. They're trying to throw it in your lap?
MS. JUNGELS. Over and over, and over again.
Senator SHELBY. But they didn't offer to do it themselves?
MS. JUNGELS. No, they did not.
Senator SHELBY. And you filed suit in U.S. District Court in Buf-

falo?
MS. JUNGELS. Yes, I did.
Senator SHELBY. What's the current standing of your case? Is it

pending in court?
MS. JUNGELS. The age discrimination case-let's see. The sum-

mons and complaint, the service was completed August 19th. I re-
ceived a copy of a letter from the New York State Attorney Gener-
al to the Federal judge indicating they were requesting 30 days ex-
tension.

Senator SHELBY. OK.
You filed these charges with the EEOC in 1984, is that correct?
MS. JUNGELS. I first consulted EEOC in 1984. The first formal

charge was filed with EEOC in February 1985.
Senator SHELBY. And this is 1987 and it's still dragging on and

you even had two U.S. Senators intervene?
MS. JUNGELS. That's right.
Senator SHELBY. We appreciate what Senator Heinz has said, and

the Chairman, Senator Melcher. Your coming up here took a lot of
courage.

Thank you.
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MS. JUNGELS. It's amazing what you learn through the process.
Senator SHELBY. That is true.
But I see a conscious effort or design in this dragging, this inac-

tivity, not just your case but also in the other cases presented here
today.

MS. JUNGELS. That's my understanding from reports I've heard
from people. And in fact I've had people tell me they've consulted
our local office and were advised not to file charges.

Senator SHELBY. And I think we have to take into consideration
that a lot of people wouldn't be as proactive as you have been, and
as diligent in pursuing your rights. A lot of people wouldn't know
how to proceed. So I have to think that there are thousands of
cases that go unchallenged.

MS. JUNGELS. I would think so. And in fact I know that individ-
uals who are professional colleagues have in fact been indirectly
threatened, letters in their personnel files saying things like you
and your "friends". The implication was real clear.

Senator SHELBY. Thank you, Mr. Chairman.
The CHAIRMAN. Thank you, Senator. And thank you very much,

Mrs. Jungels for your testimony.
Our next witness is Mr. Ronald Hallas. I think Senator Heinz al-

luded to Mr. Hallas earlier, and commented in his opening state-
ment in regard to his particular situation.

Mr. Hallas, please proceed.

STATEMENT OF RONALD HALLAS, FORMER STEEL COMPANY
EMPLOYEE

Mr. HALLAS. I started to work for my former employer in 1947
when I was 18 years old. I started as a laborer and worked my way
up into a management position. In April 1982 I was faced with a
choice between a sole option pension or a less desirable job. I elect-
ed to take the job because I couldn't live on a sole option pension.

In July 1982 I was told that I would be laid off for a minimum of
60 days and that I very well may not be called back at all. The
company was keeping people who were younger than I in age,
plant service and corporation service. Some of them were even
being trained for jobs similar to mine. The criteria used for the lay-
offs were supposedly service, flexibility and ratings, but all the
older employees were laid off. Anyone who was eligible for, or who
could walk into a pension, was laid off. At that time I had 35 years
of service at that plant.

I filed an age discrimination charge in late August 1982. At that
time there were at least 30 to 40 age discrimination charges on file
against the company at that particular plant. I talked with the
EEOC to try and get them to take these cases, but I was told that
because of the heavy load and the high number of cases coming in
at that time that they couldn't take them and referred to the Penn-
sylvania Relations Commission. Mr. Nelson, the area director of
EEOC gave the same answer to Congressman Gaydos when he in-
quired on my behalf.

At the end of October 1982 I was notified that I was being termi-
nated effective November 30. My supervisor said that I was one of
the lucky ones, that I was to be given a 70/80 pension. At a meet-
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ing with the personnel representative I was given a form called
PF-116B, which waived all my rights. My choice was sign the form
and take a 70/80 pension, or don't sign and take a 2-year layoff. If I
didn't take the pension, I would lose my health care benefits effec-
tive December 1. I had no choice. Even in the months when I did
receive the $800 a month in unemployment compensation, that
barely covered my mortgage and taxes on my home. I had used up
a substantial portion of my savings. The company had you over a
barrel and they knew it. There wasn't any jobs in the area.

On November 19 I went back to the EEOC and amended my
charge to include retaliation because of the use of form PF-116B.
As far as I know there was nothing done about that until sometime
in early 1984 when the EEOC filed suit in Federal court asking for
an injunction against several provisions of that form. In between
1982 and 1984 my employer had stopped paying my pension for 20
months. I was essentially put on a 2-year layoff because I had filed
a retaliation charge against them. The reason I didn't believe that
that form was legal was because of the nonretaliation notice that
EEOC gives to employers when an employee does file a charge
against them. I was very upset about that form because it said that
I couldn't testify, counsel, or assist, and I didn't feel that they had
a right to put a gag in my mouth.

Even though a Federal judge granted an injunction against the
form in 1984, my former employer developed an almost identical
form which they called PF-116C. And they started using that to in-
timidate people into not filing charges and to circumvent the
ADEA. In the meantime, the EEOC, the Pennsylvania Human Re-
lations Commission and my employer agreed to a summary judg-
ment on that form. A new judge turned it over to a district magis-
trate. In mid-August 1987 he submitted his recommendations
which ruled against my former employer but the judge has not yet
acted on it. There are people, including myself, still suffering as a
result of that form. And I have yet to receive the 20 months of pen-
sion back yet.

After I heard about another case where the court ruled that de-
nying older employees severance pay because they were eligible for
a pension was willful age discrimination, I amended my charge
with the EEOC, but to my knowledge they have not pursued that
matter.

And I would hope that somehow you can make some kind of law
that says corporations cannot put an employee in the position that
they put me in. You know, you have to take care of your family.
You have to pay your mortgage. You have to eat. You have to take
care of what you've worked a lifetime for, so you sign the waiver.

[The prepared statement and related documents of Mr. Hallas
follow.]



28

1575 Fallen Timber Road
Elizabeth, PA 15037
October 5, 1987

Senator John Melcher
United States Senate
Special Committee on Aging
Washington, D.C. 20510-8400

Dear Senator Melcher:

Enclosed are letters and documents T hope can be made a part of the

record. I believe they show the results of un-supervised waivers on

ordinary individuals like myself and how one is coerced into signing one.

Also, a letter to Congressman Gaydos from Eugene Nelson, Area Director of

the E.E.O.C. refusing my plea for help from the E.E.O.C. for myself and

the other foremen who had filed charges with the E.E.O.C. is enclosed. In

addition a copy of a Federal Magistrate's Report and Recommendations on the

use of PFl16B and PF116C is enclosed.

Thank you.

Sincerely,

Ronald I. Hallas
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UNITEf STATES STEEL AND CARNEGIE PENSION FUND

Application and Release
For 70/SO RtIrtement Under MutuaiIl Sallsractory Condllioru

1. iL RON= 1. ,LTAS SociaiSecurityNo. 185-22-51S0 _hnrebyrequers
retirement on 70/30 retiremcat under mutually satisfactory conditions in accordance with the provisions of
the Panrt 1t Non-Contributory Pension Rules and the Parn IV-F Contribusory Pension Rules.

2. 1 request that my retirement be made cfftivi I / / -7r ..

J. I understand that in eachange for United States Steel Corpoe'floo'l aareeing to my retirement on 70/go
retirement under mutuialy satisfactory conditions and thus paying me a special early retiremeni pension to
which I would not otherwise be entitled. I muss release United States Steel Corporation from any claims in
connection with my enmployment as set forth In paragraph 4 bclow and maie the commitments set forth in
parazraphs 4, 5 and 6 below. I freely make this exchange, having read this applicalion and release, and having
determined so be legally bound by rte samnc,

4. As consideration for United Stases Steel Corporation's approval of my request for 70/80 retirement under
mutually satisfactory conditions. I hereby Irrevocably and uncondihionally release. rcnit. acquii and
discharge United States Steel Corporation, its pult and present shareholders . ubsidiaries, divisions, officers.
directors, agnmu. eployee, successors and uisigns (separately and colectively redeasrs jointly and in-
dividually. from any and all claims. known or unknown, which t. my seirs, successors or assigns have or may
have against reclasees and any and all liability which the releasees may have to me whether called claims.
demands. eaues ofaction. obligstions. damages or iablisties rising from any and all bases, however called,
including but not limited to claims of discrimination under any federal, state or local la. ntile or regulation.
This release relates to claims arising from and during employment or as a result of trminavion, whether those
claims are parr or presents whnher they aeris from common jmw or statute, whether they iarise from labor
laws or discrimination laws, such as the Age Discrimination in Employment ALI, Tite VII of Lhe Civil tigbhts
Act of 1964. or any other law, rule or regulation. This release is for any relief, no master how called, in-
cluding but not limited to wages, backpay, fronstpay, compensatory dantages, Vrunive damattes or dsi-iaes
for pain or auftering. Further, I agree I will not flit or permit to be flied on my behalf any such claim. I also
aree that I will not permit myself to be a member of any class seeking relief and will not counsel or usist in
the prosecution of classs against the releasees. whether those claims are on behalf of myself or others. If any
such claim has been riled by me, or includes me in its coverage for relief, I agret to voluntarily withdraw such
laim and otherwise atree not to participate in such claim.

5. In the event that I should breach any of thb obligations set forth in paragraph 3 abov. I agree so rpay the
United States Steel and Carnegie Pension Fund an amount equal so the total of all pension benefits paid to err
and all insurance claims Paid on my behalf or on behalf of my dependents from the date specified in
paragraph 2 onwards with interest at the rate or one-half or oft percent per month, provided, however, that
If I were eligible for thirty (30) year sole option retirement at the time or my 70/10 retirement, my 70/80
meirement will be convetned retroactively (or, irn legal terms. nunc pro 1unsd tO a thirty (30) year sole option

retirement and I will be required so repay to the United Stases Steel and Carnelit Pension Fund the difference
between the pension amount paid to me and the pension amount which would have been paid to me had I
retired onthirty (30)yw sole aption retirement with interest at the r balf of one percent per month,

6. In addition to the above, I hereby appoint the General Counsel-Unilted Stases Steel Corporation (and his
designees) as my attorney and authorste him (and his designses) to appear on mny behalf and dismins any ac-
tion flied by me. withdra- any charge ried by me or to take any action appropriate to effectuair the corn-
mtismenta made by me in paragraph 3.

x.pasaera ofItum D. Sipaun af APL

82-546 0 - 88 - 2
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PLEASE EAD THIS CAREFULLY

EIPLANATION OF PENSION BENEFITS

hON-UNIOH EMPLOYEES

In the event that employment of an individual is terminated prior to
attainment of age 62 due to a job elimination (other than job eliinaotion due
to a permanent shutdoun) or inability to perform the full scope of his/her job
due to medical conditions, and the Individual Is not offered other employment
as defined by the Non-Contributory Penuion Rules, the individual has the
following rights under the pension plan, depending on age sad/or length of
service:

Years of Service

Less than 10

10-but less than 20 (age &
service do not satisfy
70/80 criteria)

20 or sore as of the laot i
day vorked 6 age & service
equal 65 or more and employee
does not satisfy 70/80 criteria

30 or sore

I

15 or more 6 employee has t
attained age 60 c

Non-Contributory
Pension Eligibility

no pension entitlement

deferred vested pen;Ion
payable In full at age 65:
payable in full at age 62 If amployae
is over 40 and has zor2 than 15 years
of service

Rule of 65 pension payable
only after two yearc cf layoff

30-year sole option pension
payable immediately

60/15 sole option actuarially re-
duced pension payable jiaediately

Age & service sitisfy 70/80 70/80 pension payable only
criteria (70-age 55 or older after two years of layoff
plus 15 or sore years of ser-
vice; 80--age and service equal
80 or more)

(The foregoing represents a general explanation of penbion ellgIL1l1ty and is
not intended to modify or change Non-Contributory Pension Rules which
remein the governing document.)

The above table sets forth the only pensions to which such a laid
off employee may be entitled to as a motcer of r ght. Significantly, none of
the pensions desctibed in the Table provide both immediate payment and a A400
supplaemnt. Sole option retiresent provides for immediate payment but does
cot include a S400 supplement. Rule of 55 and 70/80 pensions describsd above
Include a S400 supplement but do not provide for any payment until after two
years of layoff.

1 1984 _ I
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U. S. Steel may, at its discretion, offer, under certain conditions,
a pension co eligible employees which includes both an immediate payment and a
t40Q supplement. This pension is a 70/80 pension under mutually satisfactory
conditions.

Advantages of immediate 70/80 pension compared to
70/80 pension after two-year service break due to
layoff

• An employee who accepts a company offer of a
70/80 pension under mutually satisfactory
conditions concurrent with the last day worked
receives the following advantages: (a) he
receives pension and a $400 supplement for the
two years during which the laid off employee
receives no Income from the Company, (b) he has
medical insurance coverage (under the retiree
program) for that two years while the laid cff
employee receives medical Insurance coverage
(under the active employee program) for only ooc
year.

Advantages of immediate 70/80 pension compared to
30-year sole option retirement

o An employee who accepts a Company offer of a
70/80 retirement under mutually satisfactory
conditions receives the following advantages;
(a) he receives the $400 supplement until
attainment of eligibility for Social Security
(normally age 62); (b) if less than age 58, his
contributory pension is subject to a lesser
reduction because of early commencement and (c)
his life insurance is not reduced until age 62
versus imediate reduction for sole option
retirement,

A 70/80 retirement under mutually satisfactory conditions is, as the
came implies, a pension granted under conditions mutually satisfactory to both
U. S. Steil Corporation and the employee. U. S. Steel cannot force any
employee to take such a pension. Neither can any employee force U. S. Steel
to grant him such a pension. This pension is a mutual peosiot, i.e., both the
company and the employee must agree to such retirement. U. S. Steel does not
consider any 70/80 retireme-t co be satisfactory to it unless the employee
execates Farm PT-116-C and =al!-7d she. Zhe rslbt to !nstitute certain les:.
'Lasa as de'nied on Form FF-1Z

MN Zl?LATEE SUOULD SIGN PF-116-' 'fNSIDERS UtS SEgMINA4='X
ny .'P>XNt'- oCt-i*ftX '- _7 : i tiON ACAINSt U. S.
sS'r . LATIVK TO HIS EIRMINATIC.. 0 -_ :-1 : DOES NOT UNDERS-! __=
:SSb_.S NVOLZEOD AMIDOR IS IN 20: -1 :, " DO CONSULT N ATRNZY.
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fE 7> >^ 10-23-82

STATUS - ACTIVE OR L.U.3. TO PEUiWiM MIINATIOI

As a result of a peruanent mane emt force reduction your
Sctive employusnt in being terminate effective Novewber 30. 1982.

You will be *ntitled to the benefits cJ described in theSeverance Pay Program for Management ployese (Isv. *ay 1. 1982).
If your combined as and scrvice otherwis, qualifies you fora rotiremnt uder 70/8 tu lly satisfactory conditions, a

r-oo datton will be submitted for subh a retirnt. 'MakearrsAents with the Employment Office as seon as possibl, todiscma your benefits and option elections.

If you are not eligible for an il adiate pension the 1pticnelections regarding (1) two year layoff or (2) acceptame& oK
sevegance pay, will bs available to you. loqe Uenefit. willprovide an esplanation of all attendant benefts for each election
option.

82-546 043

- - - - - - - - - - - - - - - - - - - - - - --- - - - - -- i.-- --- -
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NOTICE TO LMPWYEE: B SURE YOU BAVE READ AND FULLY UNDERSTAND THIS DOClUMENT.

ELECTION AND ACKNOWILEDGEMZNT OF EMPLOYEE
CON1CERNING 70180 RETIREhENT OR LAYOFF

EXSFPT EnPLOYEE

In connection with my active employment ceasing on 11-30-82
I underatand that one of two options is available to e. namely:

A. To elect to retire as of such date with a 70/80 ret irement pension,

b. To elect to be placed in layoff status (without pay) with the under-
atanding that I may ret ire at a later date with a 70/80 ret irement
pension if I do not receive a reasonable offer of employment prior to
ret irement.

The effect of my exercise of either of the above options has been explained
to we in detail.

A. I, RONAID Il. lAAlAS _ hereby elect to retire on a 70180 pension

and thereby to terminate my employment and continuous aervice for all pur-

poses as of 11-30-82

Employee Signature Date Signed

D. 1. ROhALD I bALLAS, hereby elect to be placed in layoff status
(without pay) with the understanding that, if I do not receive a reasonable
offer of employment prior to the date of my-retirement, I will be eligible
for a 70/8O retirement pension.

I further understand that if I refuse a reasonable offer of employment
prior to said date, my continuous service will be regarded as having been
broken by reason of such refusal, as of the date of such refusal, and I
will not be eligible for non-vested Company contributions in the Savings
Fund Plan, continuation of insurance coverage, a pro rats special vacation
allowance or a 70/80 retirement pension.

[iployee Signature Dte Signed

WITNESS:
Company Representative
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J05EPH M. G;AYCIOS

.l.i

Congre% oft tc MIniteb btate5
y 'uft ot Ieprentaubd

R Si<Dlnate DL. 2O315

November 9, 1982

Mr. Ronald 1. Hallas
1575 Fallen Timber Road
Elizabeth, PA 15037

Dear Mr. Hallas:

Enclosed is a letter I have received from the Equal
Employment Opportunity CommissSion in response to my
inquiry on your behalf.

I believe you will find the contents of the enclosed
conmmuncat1on self-explanatory; however, should you
desire any additional information, please feel free
to contact me.

With kindest regards, I remain

Sincerely yours,

JOSEPH M. SAYDS/ M. C.

JMG:Els

Enclosure

cme -,

(.. * --(Zi I-cIIn
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: ^1 , *. EQUAL EMPLOYMENT OPPORTUNITY COMMSSION
PrrrS8URG"^OoEA0Ffl
.*ODUSERTYAVENUE

: ROOM 2035 A
.~ ~ ~ ~~~~~I byJ~~ss.tNSYIVsPI~e232

November 4, 1982

Honorable Joseph M. Gaydos
Representative, United States Congress
1514 Lincoln Way
White Oak Borough
McKeesport, Pennsylvania 15131

Dear Congressman Gaydos,

Our records indicate that Mr. Hallas and a numbor of other
foremen at the U. S. steel clairton works filed charges in
which they allege that the criteria used by the U. S. Steel
company to decide who would be laid off was age based.

In accordance with our established procedures, these charges
were sent to the Pennsylvania Human Relations Commission to
be investigated and resolved. We have contracted with the
Pennsylvania Human Relations Commission to perform concilia-
tions and investigations under both Title VII of the Civil
Rights Act of 1964, as amended, as well as the Age Discrimina-
tion Act of 1967. In this way we are able to accomplish our
Congressional mission more expeditiously.

Mr. Hallas has been advised of his right to initiate a lawsuit
in the Federal District Court to vindicate his rights in this
matter if he is dissatisfied with the results of the
Administrative Agencies' efforts or 60 days after he filed his
charge without waiting if he so desires.

As you probably know, this area leads the nation in the number
of Age complaints received primarily because of the deplorable
condition of the economy in general and the steel industry in
particular. The resultant layoffs that have occurred have
flooded this office with charges of age discrimination. Or. Hallas'
request for priority for his charges simply could not be met in
fairness to the myriad of others who filed similar charges before
him and who also are suffering from severe economic loss.

The clear intent of Congress was that individuals such as
Mr. Hallas should not have to wait for the Administrative
Agency to process their charges and so it provided them
with a ready mechanism to bring their claim to the
judiciary.

We appreciate your continuing interest in the work of our
Agency.

Sincerely,

Eugene V. Nelson
Area Director

cc: ECOC, office of Congressional Affairs
Washington. D. C.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSIONPlitf

Plaintitff

V. I Civil Action No. 84-752

UNITED STATES STEEL
CORPORATION,

Defendant )

lMAISTRATE'S REPORT AND RECOMMENDATION

1. Recommendation

It is respectfully recommended that EEOC and plaintiff inter-

venor Pennsylvania Human Relations Commission's motion for par-

tial summary judgment be granted and that defendant United States

Steel's motion for summary judgment be denied.

It is further recommended that the defendant United States

Steel, its officers, agents, employees and all other persons

acting in concert with them or on their behalf, be permanently

enjoined from terminating or reclassifying the 70/80 retirement

pension with respect to any individual who has filed a charge or

claim under the ADEA with the EEOC or in judicial proceedings or

on whose behalf such a charge or claim has been filed, or who has

assisted, participated, or cooperated in the EEOC's investigation

and prosecution of charges or claims under the ADEA.

It is further recommended that the defendant United States

Steel, its officers, agents, employees, and all other persons

acting in concert with them or on their behalf be permanently

enjoined from requiring employees to sign Porm PY-l16-B or

PP-li1-C in order to be eligible for a 70/S0 retirement under

mutually satisfactory conditions.

It is further recommended that the defendant United states Stee

its officers, agents, employees and all other persons acting in

concert with them or on their behalf be enjoined from the con-

tinued withholding of pension benefits of individuals whose 70/80

retirement has been terminated or reclassified because they filed

or permitted to be filed on their behalf a charge or claim under

the ADEA or counselled or assisted in the prosecution of such

claims on their behalf or on the behalf of others, and that

United States Steel remit to such individuals pension benefits

withheld as a result of such classification or termination in

amounts to be established in further proceedings.

II. Report
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plaintiff Equal Employment Opportunity commission (EEOC')

has brought this action against the United States Steel Corporation

('USS') alleging that USS was and is engaging in employment prac-

tices that violate section 4(d) of the Age Discrimination in

Employment Act (-ADEA'), 29 U.S.C. 5623(d), by requiring certain

employees to sign a release of rights under the AUEA in order to

obtain a pension plan known as a 70/80 retirement under mutually

satisfactory conditions. The FROC is authorized to bring this

action pursuant to 57(b) of the ADEA, 29 U.S.C. 5626b), and 5516

and 17 of the Fair Labor Standards Act ('FLSA'), 19 U.S.C. S5216

and 217. Jurisdiction is invoked pursuant to 28 U.S.C. MS1337,

1343, and 1145. Presently before the Court for disposition are

EEOC and plaintiff intervenor Pennsylvania Human Relations

Commission's motions for partial sunary judgment and USS's

motion for sunmary judgment.

A. Factual and Procedural Background

USS's 70/80 retirment is one of several pension plans

available to USS employees who are participants in the United

States Steel Corporation Plan for Employee Pension Benefits

(Revision of 1950) (the 'Plan'). Essentially the 70/80 is a spe-

cial early retirement pension that provides more lucrative benefiti

to a retiring employee than do the standard retirement plans

available to participants. 1/ To be eligible for a 70/90

retirement, an employee must meet certain age and service

requirements 2/ and fall into one of several specified categories,

including the one involved here 'under mutually satisfactory

conditions.' According to the Plan's governing rules, a 70/80

retirement under mutually satisfactory conditions is granted to

an employee 'who considers that it would be in his interest to

retire and his Employing Company considers that such retirement

would likewise be in its interest and it approves an application

for retirement under mutually satisfactory conditions.

i. USS has estimated that the present value of a 70/80 retire-
ment in the case of a 55 year old employee is $109,000 (Magistri
Affidavit 1 6).

2. An employee must have at least 15 years of continuous ser-
vice, be under 62 years of age, and either have attained the age
of 55 years and have a combined age and years of continued ser-
vice equal to 70 or more or have a combined age and years of
continuous service equal to 80 or more.

-3-

AO no *
M..
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United States Steel 1980 Non-Contributory Pension Rules, section

2.6(a114) (Exhibit A to the Affidavit of C.E. iagistri attached

to USS's Motion for Summary Judgment). Unlike most of the pen-

sion plans available to eligible participants, a retiring

employee may not unilaterally compel USS to grant 70/80 retire-

ment under mutually satisfactory conditions. Rather, the grant

of this pension is within the sole discretion of the company, which

must approve an application for the pension. According to USS, the

plan has been historically granted to management employees whose

jobs have been eliminated in USS's long efforts to reduce manage-

ment work forces in order to deal with the business conditions that

have afflicted the declining American steel industry. An applica-

tion for the plan is typically granted where both USS and the

employee are satisfied with the circumstances surrounding the early

retirement. Hence the mutuality of the plan -- the company bene-

fits by reason of the employee's hassle-free early departure and

the employee benefits by receiving an early and more lucrative pen-

sion plan than he would otherwise have been entitled to receive.

In the late 1970's and early 1980's, the managment at USS

discovered that certain employees who had been granted the 70/80

retirement under mutually satisfactory conditions had subsequently

filed age discrimination charges against USS claiming that their

termination had been improper. The management at US$ felt

that this defeated the very purpose of the 70/80 since this spe-

cial pension plan was supposedly granted to employees who were

satisfied with the expanded conditions of their retirement from

the company and who had tacitly agreed that by applying for the

70/80 and retiring early, they would not bring legal action con-

cerning their retirement from the company. This development led

the USS management to develop a proposal requiring all employees

requesting a 70/80 retirement under mutually satisfactory con-

ditions to release all claims against USS related to their employ-

ment and termination. This proposal was adopted by the Special

Committee of the USS Board of Directors, which determined that

effective October 1, 1982 all management employees of USS who

desired the 70/80 retirement would be required sign a general

release known as Porm PP-l1-H.

Form PF-ll6-B, entitled 'Application and Release for 70/80

Retirement Under Mutually Satisfactory Conditions,' contains a

release or waiver of all claims and causes of action under, inter
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alia, the ADEA. 3/ The Form also sets forth a promise by the

employee/signatory (1) not to file or permit to be filed on his or

her behalf any claim under the AVEA: (2) not to counsel or assist

in the prosecution of such claim whether on his behalf or on the

behalf of others: and (3) to withdraw any such claim filed by the

employee/signatory or by others on his or her behalf and to not

participate in such claim. The form also provides for certain

penalties against individuals who breach their obligations under

the release, including repayment of any benefits received

plus interest and a conversion of the employee's retirment from

the 70/80 to the less desirable standard retirement plan. Prior

to October 1, 1982, the release and waiver contained in Foren

PP-116-B were not required in order to obtain a 70/80 retirement

pension.

The EEOC coomnenced the instant action on March 3, 1984

alleging that USS was and is willfully engaging in employment

practices that violate the ADEA by requiring employces to sign

the PF-116-R in order to obtain a 70/80 retirement. The

complaint further alleged that use of the release would have the

effect of 'precluding, discouraging and intimidating employees or

former employees from filing charges, testifying, assisting or

participating in any manner in an investigation, proceeding or

litigation under the ADEA or in any manner opposing any practice

made unlawful by the ADEA- and that it further would prevent or

hinder the IEEOCI from accomplishing its Congressional mandate of

investigating and/or prosecuting alleged acts of discrimination.-

(Complaint I 8). The complaint seeks a permanent injunction to

enjoin USS from requiring employees to sign Form PF-116-S in

order to be eligible for a 70/80 retirement: from denying bene-

fits under the 70/80 to employees who have filed a charge,

testified, assisted or participated in any manner in an investi-

gation, proceeding or litigation under the ADEA; and from

reclassifying the pensions of those individuals who have opposed

practices made unlawful by the AUEA or filed a charge.

(Complaint Prayer for Relief ¶8). The complaint also seeks a

judgment against USS under which USS would be required to pay

3, The form also contains a waiver and release of rights
under Title VII of the Civil Rights Act of 1964, as amended, 42
U.S.C. S2000e, as well as under all state and federal causes of
action relating to the conditions of the employee's termination.
However, these provisions are not challenged in the instant
action, and the subsequent discussion will be limited to the
applicability of the form to the ADRA.
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appropriate back wages in the amount of the withheld pension

benefits and an equal sum as liquidated damages to those persons

whose 70/80 pensions have been reclassified because of their

actions. Finally, the complaint seeks to enjoin USS from con-

tinuing to withhold amounts owing to these individuals.

(Complaint Prayer for Relief ¶AC and n).

Simultaneously with filing the complaint, the EEOC requested

a Temporary Restraining Order, contending that us5's use and

enforcement of the release was causing irreparable harm to the

EEOC's investigative and administrative processes. Based upon

the motion, an evidentiary hearing, and the briefs and arguments

of the parties, the Court on March 28, i984 issued a TRO

restraining USS from enforcing certain portions of the release

and also restraining USS from terminating the 70/80 retirement

with respect to certain individuals who filed charges or claims

under the ADEA or who participated in the EEOC's investigation of

charges or claims under the ADEA (Docket entry 7).

A hearing on the EEOC's motion for a preliminary injunction

was held on April 4, 1984 at which several individuals who had

signed the PF-116-B testified. The Court found that a number of

those individuals had filed charges with the EEOC concerning their

layoffs or retirements before they were required to sign the

PF-li6-s. One of these individuals had also filed an action in

federal district court. The Court further found, however, that

some individuals had not filed any charges nor joined any

lawsuits at the time they signed the PP-ll6-B. The Court also

found that only with respect to one individual did the evidence

suggest that execution of the PF-116-B was part of a settlement

or compromise of a claim. In reviewing the circumstances under

which the individuals were given the PF-16-B to sign, the Court

concluded that iiln light of all the factors discussed above,

namely, lack of negotiations, absence of counsel, lack of expla-

nation with respect to the release and the ambiguity in the

language of the release, we hold that the employees' consents to

the alleged 'settlements' were not voluntary and knowing even

assuming that the facts could support the existence of

'settlements.' Opinion at 8 (docket entry 10) Finally, the

Court found that the use and enforcement of pP-116-a would cause

irreparable harm to the EEoC in that the use of PP-ll-R has and

would continue to hinder and impede 'EEOC's investigative and

administrative processes by having a 'chilling' effect on those

who have filed charges as well as on those who have not and will
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continue to do so . . .' Opinion at 9. Accordingly, the Court

granted the EEOC's motion for a preliminary injunction by Order

of April 6, 1984 (docket entry 10).

Effective June 1, 1984, subsequent to the commencement of

this action, USS replaced Form PF-116-B with Form Pe-116-C. Like

the PP-116-B, the pP-116-C is a prerequisite to obtaining a 70/80

retirement under mutually satisfactorily conditions and contains

a release and waiver by the signatory of a11 claims under the

ADEA as well as promises by the signatory not to file or permit

to be filed any claim on his behalf, to voluntarily withdraw any

such claim already filed, and to not participate in such claim.

Unlike the PP-116-B, however, the new form does not contain a

promise by the signatory not to counsel or assist in the prosecu-

tion of any claim. The PF-116-C also provides that the appli-

cant may revoke his application at any time during a thirty day

period following the date he signs the application. The new form

also has an attachment that provides an explanation of available

pension benefits, including an explanation of the conditions

attached to the 70/80 retirement under mutually satisfactory con-

ditions. Both the PP-116-C and the attachment contain in bold-

faced type a statement that by signing the form the retiree

waives certain legal rights and that an employee who does not

understand the issues involved is free to consult an attorney.

USS has notified the Court that it developed the PP-116-C in

order to address certain of the problems raised by the EEOC in

this action and that although it is utilizing the PF-116-C, it

recognizes that the provisions of the preliminary injunction

apply to the PP-116-C as well as the Pr-116-B.

The EEOC and plaintiff-intervenor Pennsylvania Human

Relations Commission have now filed a motion for partial summary

judgment seeking judgment on the issue of liability and reserving

the issue of damages for future proceedings. -/ USS has filed a

cross motion for summary judgment. Summary judgment is

appropriate where the pleadings and discovery material, together

with any affidavits, show that there is no genuine issue of any

material fact and that the moving party is entitled to judgment

as a matter of law. Fed.R.Civ.P. 56(c); Tiqg v. Dow,

P.2d (3d Cir. 1987). tn support of its present motion, the

EEOC relies primarily on the testimony and exhibits offered at

4. In its motion for partial summary judgment the Pennsylvania
Human Relations Commission relies on the briefs and arguments
submitted by the ZEOC, and has submitted no additional material.
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the hearing held on its motion for a preliminary injunction, as

well as on several depositions. In support of its motion and in

opposition to EZOC's motion, USS has submitted several affidavits,

discovery material, and other relevant documentary material. USS

also relies on the testimony and exhibits offered at the prelimi-

nary injunction hearing.

B. Discussion

It should be noted at the outset that the EEOC makes no

claim of age discrimination in this case. That is, the EEOC is

not contending, at least in this action, that USS unlawfully ter-

minated the employees who signed the PP-116-B on the basis of age

in violation of the central prohibitory section of the ADEA,

S4(a). 5/ Rather, the central thrust of the EPOC's claim is that

USS's use and enforcement of the PF-116-B and PF-116-C is in

violation of the ADRA in that requiring employees to sign a

waiver of rights under the ADEA in order to receive a 70/80 pen-

sion is impermissible, and further, that the additional provisions

contained in these agreements deter individuals from filing

charges or otherwise opposing practices made unlawful by the ADEA,

as well as hindering the EEOC from performing its Congressionally

mandated duty to enforce the provisions of the ADEA. Thus, the

EEOC seeks no damages on any individual's behalf for age

discrimination, but only to enjoin USS's future use of the

ry-llf-B/C as a prerequisite to obtaining a 70/80 pension and to

have USS restore the 70/80's of these individual's whose pen-

sions have been reclassified for violating the provisions of the

forms. In order to resolve the EEOC's claim for relief, it would

be appropriate, for purposes of clarity, to address separately

the validity of each of the challenqed provisions contained in

the PF-116-B/C.

S. 54ai, 29 5623(a), provides:

It shall be unlawful for an employer - (1) to fail or refuse
to hire or to discharge any individual or otherwise discriminate
against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such indivi-
dual's age; (2) to limit, segregate, or classify his employees in
any way which would deprive or tend to deprive any individual of
employment opportunities or otherwise adversely affect his status
as an employee, because of such individual's age: or (3) to
reduce the wage rate of any employee in order to comply with this
chapter.

-12-
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1. Validity of the Release and Waiver of Rights under the
ADHA

In support of its challenge to the validity of requiring

employees to sign a waiver and release of rights under the ADEA in

order to be eligible for a 70/80 pension, the EEOC argues first,

that waivers of rights under the ADEA are per se invalid because o

the ADEA's incorporation of the enforcement provisions of the Fair

Labor Standards Act, 29 U.S.C. 5201 et seq.; second, that the

waivers in this case are inoperative as ispermissible prospective

waivers of rights; and finally, that the waivers in this case were

not made in a knowing and involuntary manner. Despite the exten-

sive arguments made by both parties on this issue, it is not

necessary to address this issue in order to resolve the EEOC's

claim for relief in this case.

Ordinarily, the issue of the validity of a waiver of rights

under the ADEA arises where an individual, or the EEOC on behalf

of an individual, brings an action alleging unlawful age discrimi-

nation by an employer, the employer raises a waiver of rights

under the ADEA by the individual as a defense, and the indivi-

dual, or EEOC, asserts that the waiver cannot serve as a bar to

the age discrimination claim for one of several reasons. See,

for example, Ackerman v. Diamond Shamrock Corp., 670 F.2d 66

(6th Cir. 1982); Runyan v. NCR Corn., 573 F.Supp. 1454 (S.O.Ohio

1983), affirmed 787 P.2d 1039 (6th Cir. 1986) (en bancd Campbell

v. Connelie, 542 F.Supp. 275 (N.D.N.Y. 19821; Karten v. New

York University, 464 F.Supp. 704 (S.D.N.Y. 19791. However, as

discussed, the EEOC sakes no claim of age discrimination in this

case. The EEOC nevertheless has gone to great lengths to argue

against the validity of the waivers, under the assumption that

the waiver provision itself must be found invalid in order to

enjoin the enforcement of the additional provisions. However, as

will be discussed infra, these additional provisions are invalid

and should be enjoined regardless of the validity of the waiver

of rights itself. Therefore, it is unnecessary to resolve the

issue of whether the waiver of rights under the ADEA is valid,

2. Validity of the Counsel or Assist Provision

As discussed, in addition to the waiver of rights provision,

the PF-116-B contains a promise by the signatory not to counsel or

assist in the prosecution of claims under the ADEA whether on

their behalf or on the behalf of others. The EEOC maintains that

this provision discourages signatories from testifying, assisting,
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or otherwise participating in any proceeding under the ADPA as well

as hindering the EEOC from performing its obligation to enforce the

ADEA. Indeed, at the hearing held on EEOC's motion for a

preliminary injunction, evidence was presented that this provision

had such a chilling effect. It is submitted, however, that this

provision is per se invalid regardless of whether the 2ROC can show

that it has in fact had such a deterrent effect.

The EEOC contends that the provision at issue is in violation

of 54(d) of the ADEA, 29 U.S.C. S623(d). which provides in per-

tinent part:

'it shall be unlawful for an employer to discriminate against
any of his employees . . . because such individual . . . has
opposed any practice made unlawful by this section, or because
such individual . . . has made a charge, testified, assisted,or participated in any manner in an investigation, proceeding,
or litigation under this chapter.'

Certainly, reclassifying a retiree's pension for counseling or

assisting in the prosecution of ADEA claims constitutes discrimina-

tion against an individual who has 'opposed any practice made

unlawful' by the ADEA or has 'Made a charge, testified, assisted,

or participated in any manner in an investigation, proceeding, or

litigation under (the ADEAL.' Although it can be argued that a

retiree is not an 'employee' under S4 d) in that ie is no longer

employed by the company when the retaliatory conduct occurs, the

individual was such an employee when required to sign the PP-116-a

and thus the seeds for subsequent retaliation were planted while

the individual was employed by the company. Moreover, the practic

challenged by the EEOC is USS's requirement that an employee sign

the 'counsel or assist' provision -- an event that occurs at a ti

the individual is an employee. In any event, the 'Counsel or

assist' provision is inconsistent with the apparent policy behind

S4(d), namely to allow aggrieved individuals to enforce the pro-

visions of the ADEA without fear of reprisal or retaliation.

USS has maintained throughout this action that it did not

intend for the -counsel or assist' provision to have such far

reaching effects. Specifically. IUSS contends that under its

interpretation, the PF-116-5 does not preclude a signatory from

talking to the EEOC or from testifying in court. However, as the

Court noted in the Opinion of April 6. 19e4, this language is not

free from ambiguity, and it could be interpreted by a signatory

as prohibiting him from giving any assistance to the ZEOC. The

mere possibility that this provision would deter individuals from

participating in any ADEA claims is sufficient to render it
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violative of S4(d) and public policy. See Wolf v. .7.1. Case

Company, 617 F. Supp. 858, 867-869 (E.D. Wis.) discussing Title

V11's nearly identical anti-retaliation provision).

In short, whether under the express provisions of S4(d) or as

contrary to public policy, the 'counsel or assist' provision is

invalid and USS should be enjoined from enforcing it. Even

assuming that the waiver of rights requirement itself is valid,

this provision goes further by potentially prohibiting signa-

tories from participating in an ADEA claim in any manner even if

the claim is brought on behalf of another individual. Even if

this provision was entered into in a knowing and voluntary manner

by an individual, USS would not actually be prejudiced by

enjoining its enforcement since it would still be able to assert

the waiver as a defense to any age discrimination brought by an

individual or the EEOC. However, if this additional provision

is permitted to stand, the individual might be deterred from

even discussing his situtation with the EEOC in the first

instance for fear his pension would be reclassified. Thus, USS

should be enjoined from using this provision in the future and

from enforcing its terms against individuals who have already

signed the form.

3. Validity of the Charge or Claim Provision

Both the PF-116-B and PP-116-C contain a promise by the signa-

tory not to file a charge or claim under the ADEA. In the typical

situation where an individual makes a waiver or release of rights

under some statutory or common law cause of action, an additional

promise not to file a claim is essentially irrelevant. That is,

no harm will accrue to the individual if he does assert such A

claim although the defendant will certainly raise the waiver as a

defense to that action. In the instant case, however, bars will

accrue to the signatory merely by filing a charge with the EEOC, oz

an action in court, in that upon the filing of the charge or claim

his pension will be imeediately reclassified and any enhanced

pension benefits received would have to be returned. Thus, this

provision, as the counsel or assist provision, has the poten-

tial of deterring individuals from participating in APEA claims.

Again, it should be noted that USS may still assert a signatory's

waiver of rights as a defense to an age discriminatin claim.

However, if an individual is deterred from bringing such an

action in the first instance, the validity of the waiver of

rights will not be able to be determined. Thus, USS should be

enjoined from enforcing this provision as well as the counsel or
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assist provision.

4. Validity of the Withdrawal Provision

The forms also contain a promise by the signatory to withdraw

any ADEA claims already filed and to not participate in any claim

already filed on his behalf. Apparently this provision is

included because the forms are used AS a condition for the 70/80

retirement in situations where a signatory has a pending charge

or claim against USS. Thus, it is conceivable that the use of

the form may be part of a valid settlement. Once again, however,

tISS may raise such a settlement as a defense to such a claim

brought under the ADEA, and a determination of the validity of

the settlement may be determined in that context. Purther, as

already discussed, it is per me invalid to prohibit a signatory

from participating in any ADEA brought on his behalf. Por these

reasons, the provisions of any injunctive relief should apply to

signatories who had claims or charges pending at the time they

signed the forms as well as to those who brought such charges or

claims subsequent to signing the forms.

C. Conclusion

The EEOC has brought this action because of the actual and

potential effect certain provisions contained in the PF-116-B and

PP-116-C have in deterring individuals from filing charges or

claims under the ADEA or otherwise participating in ADEA claims,

which in turn hinders the EEOC's investigative and enforcement

mandate. In order to enjoin the enforcement of these provisions,

the EEOC has argued extensively against the validity of requiring

a waiver of rights under the ADEA in order to receive a 70/80

retirement. However, the issue of the validity of the waiver

should be appropriately decided where such waiver is raised as a

defense to an age discrimination claim brought pursuant to the

ADEA. Furthermore, for the reasons discussed, the relevant

provisions are invalid as a matter ot law and their enforcement

should be enjoined regardless of the validity of the waiver

itself. Since the invalid provisions cannot be severed from the

remainder of the forms, it would therefore be appropriate to

enjoin USS from in the future requiring employees to sign the

forms as a prerequisite to obtaining a 70/80 retirement.

Further, USS should be enjoined from terminating or reclassifying

the 70/80 retirements of those who have violated the invalid pro-

visions. USS should also be enjoined from the continued with-
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holding of pension benefits of individuals who have violated the

invalid provisions. Finally, OSS should remit to these indivi-

duals benefits withheld as a result of the reclassification or

termination in amounts to he established in further proceedings.

Accordingly, it is recommended that EEOC and plaintiff inter-

venor Pennsylvania Human Relations Commission's motion for par-

tial summary judgment be granted and that defendant United States

Steel's motion for summary judgment he denied. In addition, it

is recommended that injunctive relief be granted.

Respectfully submitted,

ROBERT C. MITCHELL
United States magistrate

Dated, August 18, 1987
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July 21, 1983

Mr. Charles R. Frame
Superintendent - Personnel
Mon Valley Works

Ronald I. Hallas
SS #185-22-5150

We have reviewed the current status of the subject
individual. In light of the circumstances covered in the
attached July 18, 1983 letter from Mr. R. J. Bradley, you are
hereby authorized to process a USS-1 placing Mr. Hallas on
layoff, Code 601, effective December 1, 1982, indicating that
such form supersedes the original USS-l processed as a retirement
(70/80 Pension Plan).

So as not to complicate the current lawsuit, by copy
of this letter I am requesting that Mr. Burke not begin recoupment
of the Special vacation Allowance at this time.

( James G.J (les
Director-60mpensation

gs
Attachment

cc: R. J. Bradley
D. W. Braithwaite
William Burke
J. T. Carney
T. S. Litras
D. E. Lawrence
C. E. Magistri
J. R. Thornton
P. D. Wanstreet
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T.o Mr. D. E. Lawrence SONS

btetrcrsaintl= Csrruspondnsa

as: July 18. 19B3

rum R. J. Bradley

Ronald I. Hallas
SS# 185-22-5150

Mr. Hallas is one of a group of management employees
at Clairton Works whose positions were eliminated in 1982. In
November 1982, Mr. Hallas was offered a 70/80 pension under
mutually satisfactory conditions, such pension being subject to
his signing form PF-116-B which in essence states that in consideration
for the applicant's agreement not to enter suit against the
United States Steel Corporation, the Company will consider his
application as being in the Company's interest. Mr. Hallas signed
the form, but noted on the form that he had signed it "under duress".
The signing was thus negated and Mr. Hallas was not granted a
70/80 pension. Although eligible, he has not applied for a 30-year
retirement.

The BIMS IA screen is obviously incorrect, and I don't
know why it should not be changed. I believe Salary Payroll.
Employment or B1MS should be contacted as to what, if any, termination
code should be used to reflect his current status. At the present,
he does not have any pension status.

RJB/rh
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TV George A. Manos Q
Manager-Personnel &ra

hbturanizetifa CenuaWWea

Oft June 20. 1983

he Charles R. Frame
Superintendent-Personnel
Mon Yalley Wbrks

S:Jct R. 1. Hallas Status

It is my understanding that Ronald 1. Hallas has not received a 70/80pension because of a retaliation charge he filed against U. S. Steel. Wouldyou please advise me of his status and if we should process a new USS-1 toplace him on layoff.

demn

Attachment r

44 @,C
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1575 Fallen Timber Road
Elizabeth, PA 15037
March 27, 1986

Mr. Bruce Bagin
1000 Liberty Avenue
Pittsburgh, PA 15222

Dear Mr. tagin:

Per our phone conversation, I an enclosins a copy of paae & and 7 of
J. S. Steel's Severance Pay Program for m:anagement employees as amended "lay 1,19°2.
Please note paragraph 2.2. 1 believe this is a willful disregard of the age
discrimination laws and would like to include it in my age discrimination charge
against U. S. Steel (charge No. 034-821708). I was pensioned from U. S. Steel
effective August 1, 1984, prior to that I was on Lay-off from J.liy 24, 1982 until
July 31, 1984. 1 did not receive or was l offered severance pay.

Your prompt reply would be appreciated "r you can contact me by phone.
My telephone number is 412-751-2650, Thank you.

Sincerely,

nonald I. Jallas
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1575 Fallen Timber Road
Elizabeth, PA 15037
November 29, 1982

Mr. J. D. Short
Vice President - Administration
United States Steel and Carnegie Pension Fund
600 Grant Street
Pittsburgh, PA 15230

Dear Mr. Shorts

This is in response to your letter of November 9, 1982 regardingmy retirement under the rule of 70/80.

On November 11, 1982 I was told by Mr. R. Wilson. the Supervisor
of Benefits at Clairton Works that he was not authorized to process theforms necessary for me to receive my 70/80 pension until I signed theApplication and Release Form (PF116-B). November 30. 1982 being the deadlineto do so.

On November 22, 1982 at a Fact Finding Conference with the PennsylvaniaHuman Relations Coaission on an age discrimination charge against UnitedStates Steel Corporation (Docket Nlo. E-23798-D), I was told by Mr. Orbin,Manager of United States Steel's E.E.O.C. Department 'unless Form (PFnI6-B)was signed by November 30, 1982, the window was clo ed and the offer wouldnot be made again".

In view of the above and due to financial necessity I have signed
the Application and Release Form, but have done so under duress.

At the above mentioned Fact Finding-Conference I informed Mr. Orbin.Mr. Wilson, and the Pennsylvania Human Relations Comission Representatives.
I have written the United States Department of Labor regarding this form,enclosing a copy of your letter dated November 9, 1982 and a copy of form
Pn116-B. The letter stated that form PF-116-B was a new form (October, 1982)and a result of numerous age discrimination charges against United StatesSteel Corporation and not used prior to October, 1982. -

I strongly protest and disagree with all the provisions of this form.
I feel this form reduces me to a second class citizen to go as far as to denyme the right to counsel or assist as the form states a member of my family
or a friend should they ever have cause to file a claim against United StatesSteel Corporation also rights guaranteed me under the Constitution of theUnited States.

sincerely.

DEPOSITION
EXHIBIT - Ronald I. Hallas
5L -1o
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The CHAIRMAN. Mr. Hallas, you were discharged or terminated
in the fall of 1982?

Mr. HALLAS. Yes.
The CHAIRMAN. And this was after being with this company 35

years?
Mr. HALLAS. Yes.
The CHAIRMAN. And how long were you a foreman?
Mr. HALLAS. Seventeen years.
The CHAIRMAN. Seventeen years as a foreman?
Mr. HALLAS. Yes.
The CHAIRMAN. Now, at the final termination is it fair to say

that you were coerced to sign a waiver?
Mr. HALLAS. Yes.
The CHAIRMAN. Had you approached the Commission prior to

that time?
Mr. HALLAS. Yes. I had filed a charge against them before that.
The CHAIRMAN. You filed a complaint on the basis of age dis-

crimination?
Mr. HALLAS. Yes.
The CHAIRMAN. And then what happened after you were coerced

into signing the waiver?
Mr. HALLAs. I took it down to the EEOC and showed it to them

and I filed a retaliation charge against that form, saying that be-
cause essentially I was told if I didn't sign the form I would be put
on a 2-year layoff.

The CHAIRMAN. You'd be put on a 2-year layoff?
Mr. HALLAS. I would be put on a 2-year layoff and that my hospi-

talization and all my benefits would cease effective December the
1st, which was a month later.

The CHAIRMAN. That's coercion then?
Mr. HALLAS. Yes, it is, Senator.
The CHAIRMAN. It's pure and simple coercion.
Mr. HALLAS. Yes.
The CHAIRMAN. In the first instance you filed a complaint with

the Commission on the basis of age discrimination and then second-
ly you amended that complaint on the basis of having to sign the
waiver under coercion?

Mr. HALLAS. Yes.
The CHAIRMAN. Now you're not alone in this particular compa-

ny?
Mr. HALLAs. Oh, no. There were hundreds.
The CHAIRMAN. There were hundreds of them?
Mr. HALLAS. Hundreds, yes.
The CHAIRMAN. Did you receive the type of cooperation from the

Commission that led you to believe that you thought your rights
were going to be protected?

Mr. HALLAS. No. And because you know, you think you see ads
on television that if you think you've been discriminated against
for whatever reason to call a number, or call the EEOC. Well, I did
call the EEOC, but the EEOC wasn't there for me.

The CHAIRMAN. In other words, you didn't get a response that
was reassuring at all?

Mr. HALLAs. No. It was turned over to the Pennsylvania Human
Relations Commission.
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The CHAIRMAN. They said-the Commission said to you, go to thePennsylvania Human Relations Commission?
Mr. HALLAS. Well, they took the charge, but they turned it over

to the Pennsylvania Human Relations Commission. I didn't want
them to because they're not very effective really. And there was no
choice. That's where it was sent to.

The CHAIRMAN. And then did you hire a private attorney?
Mr. HALLAS. Yes.
The CHAIRMAN. To protect your rights both on the question of

age and the question of coercion to sign the waiver?
Mr. HALLAS. Right, right.
The CHAIRMAN. Do you have a suit pending?
Mr. HALLAS. Yes.
The CHAIRMAN. In Federal court?
Mr. HALLAS. Yes. Of course, I also amended it again to include

the denial of severance pay which the courts have already said that
that's a willful violation of the ADEA law. But as far as I know the
EEOC has not gone to my former employer and told them that
they're violating the law. They haven't done anything to force
them to pay their older workers severance pay.

The CHAIRMAN. You had three complaints then before the Com-
mission?

Mr. HALLAS. Yes.
The CHAIRMAN. One on age discrimination, secondly on coercion

in signing the waiver, and third, you're entitled to some sort of sev-
erance pay?

Mr. HALLAs. Denial of severance pay.
The CHAIRMAN. And the Commission's response to you had been

go to the Pennsylvania Agency and let them take care of it?
Mr. HALLAS. Yes. Except on the waiver, they finally did go into

court on the waiver that we were required to sign. And as I said an
injunction was issued against the use of some of the main provi-
sions of that form.

The CHAIRMAN. And then the company changed the form andwhat's been the Commission's response to that?
Mr. HALLAs. Well, I don't think there was any response to it, but

the Magistrate's recommendation was that they not be permitted
to require people to sign either the form they started to use, which
they called PF-116B, or PF-116C. But they continued to have
people sign that form up until mid-August of 1987 but they didn't
bother to tell people that they couldn't enforce the provisions of
that form. They just said you have to sign this form or the same
thing that they told me. Sign the form and take the pension or you
take the 2-year layoff. They didn't bother to tell them that the key
provisions in that form, which was that they would take the pen-
sion off of you, that they couldn't enforce that. That they would be
violating an order from the Federal judge.

The CHAIRMAN. Mr. Hallas, would it be fair to say that you
found the reaction of the Commission to be one of simply recom-
mending that you go to a State agency in Pennsylvania?

Mr. HALLAS. Well, you know, I really tried very hard to get the
EEOC to take the case, because it was a large corporation. They
had a large legal staff and to go up against them is tough for a
small individual like myself. But as hard as I tried I couldn't get
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them to do it. And I'm sure if they had they would have found that
there was all the people, most of the people that left the plant that
I worked in was because they were eligible for a pension. And of
course to be eligible for a pension you have to have some age.

The CHAIRMAN. Thank you very much, Mr. Hallas.
Senator Heinz.
Senator HEINZ. Mr. Chairman, thank you.
I think Mr. Hallas, the Chairman's done a very good job of laying

out some of the things that have happened to you and has traced
with great care your various kinds of problems and roadblocks
you've run into.

I'm particularly interested in a number of things. But first and
foremost, where you are right now. For a considerable period of
time, you mentioned 20 months, you were cut off from benefits that
were due you.

As I understand your testimony you've not yet received those
benefits, is that correct?

Mr. HALLAS. That's correct.
Senator HEINZ. May I ask how much that amounts to?
Mr. HALLAS. About $27,000.
Senator HEINZ. That's $27,000?
Mr. HALLAS. Yes.
Senator HEINZ. How did you manage to live, to get along during

that period between 1982 and 1984 when you were denied those
benefits?

Mr. HALLAS. Most of-well, I did get some unemployment com-
pensation, but my savings that I had accumulated over a lifetime
was substantially depleted.

Senator HEINZ. How much did you have to draw down on those
savings?

Mr. HALLAS. Out of my savings, I'd say $18,000.
Senator HEINZ. Eighteen thousand dollars of your savings were

depleted?
Mr. HALLAS. Yes.
Senator HEINZ. At this point do you see yourself getting your

$27,000 that you were entitled to?
Mr. HALLAS. Well, the only way I can answer that is tell you I'm

not going to spend it until I get it.
Senator HEINZ. Spoken like a true, tough Pittsburgher.
Mr. HALLAS. Yes.
Senator HEINZ. You have hired a lawyer. Have you had to hire

him on a contingency fee basis that if you get your $27,000 he gets
a slice of it?

Mr. HALLAS. Yes.
Senator HEINZ. How big a slice is he going to get?
Mr. HALLAS. I really haven't committed myself to that because

the attorney that I have right now is a very good attorney and it is
not their policy to take cases on a contingency basis. They have a
flat hourly rate which I could not afford to pay. And I told him
that. And I said there's no way I can afford to pay you that fee.
And he did agree to take the case on a contingency basis but of
course I have to pay all the other costs, you know. The filing fees
and everything else that goes with the suit in court.
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Senator HEINZ. So what you're saying is it's your intention if you
can to pay him based on kind of what you think is fair and reason-
able at a future point in time. But in the meantime he's doing
without any formal obligation from you. He's giving you at least
partially free legal services?

Mr. HALLAs. Yes.
Senator HEINZ. I must say I'm deeply troubled by what has hap-

pened to you and I gather a number of other people in your cir-
cumstance.

I'd like to spend a minute on the question of the waiver, which is
form PF-116B?

Mr. HALLAs. Yes.
Senator HEINZ. How is form PF-116C different from PF-116B?
Mr. HALLAs. PF-116B has in it that you will not counsel or assist

in the prosecution of any claims, or any claims that are filed. And
also it had in there that you gave them the power of attorney to
withdraw any suit or any claim.

Senator HEINZ. That was in the first one?
Mr. HAuAs. In the first one. How PF-116C is almost identically

the same except the counsel and assist provision is not in there and
the power of attorney is not in there. And I would like to also add
that since the Magistrate's ruling against them having to sign PF-
1161B or C, I understand now they have PF-116D. So, you know,
they just keep trying and trying.

Senator HEINZ. I know that you were kind enough to put in the
mail to us examples of those waivers. Due to the super efficiency of
the U.S. Postal Service, we have not yet received-you are here,
but what you sent us I gather either last week or early this week is
not.

Mr. HALLAS. Well, I did bring another copy of this with me. So
they are down in your office.

Senator HEINZ. We'd like to receive a copy of that for the record
of the committee.'

By the way that single bell, that light up there on the lefthand
side means we have a vote taking place and I imagine the chair-
man will want to temporarily recess the committee for that.

I have just one other question. The EEOC did pursue, as I under-
stand it, your charge of coercion, is that correct?

Mr. HALLAs. Yes. They did go after them because of the form but
not my age discrimination complaint.

Senator HEINZ. They did not pursue age discrimination. And
with respect to your pension, you have filed with them a claim
having to do with your pay?

Mr. HAmAs. Well, I believe that I was mentioned in the suit that
EEOC filed on the waiver, but that-the Magistrate made the rec-
ommendations, but as far as I know the judge has not signed the
recommendations or indeed if we will even agree with the Magis-
trate's recommendations. I don't know.

Senator HEINZ. YOU mentioned that at one point there was a
finding, I think it was by EEOC, that you had been wrongfully
denied your benefits?

I See. p. 29.
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Mr. HALIAS. Yes.
Senator HEINZ. That was a finding made by EEOC?
Mr. HALLAS. Yes. That was all brought into the suit on the

waiver that they required us to sign.
Senator HEINZ. When was that finding by EEOC made?
Mr. HALLAS. Well, when they filed the suit in 1984, in early of

1984.
Senator HEINZ. And is it your understanding in discussing this

with your attorney that the only way the finding of EEOC can be
enforced against your former employer and your money recovered
is through the court suit?

Mr. HALLAS. Yeah.
Senator HEINZ. Otherwise they simply won't pay?
Mr. HALLAS. No, they won't pay unless the judge rules against

them.
Senator HEINZ. And does your attorney feel that EEOC cannot

compel them to pay?
Mr. HALLAS. No. Right now he's not sure how it will come out in

court.
Senator HEINZ. All right.
Now, Mr. Hallas, I want to say to you very much what I said to

Professor Jungels, that we really appreciate your coming down
here. What has happened to you, I think, is unfair, unfortunate,
and unjustified. You have been put at great financial risk. Your
dignity has been undermined and your ability to provide for your
family has been seriously jeopardized. None of that is right. And
your being here is going to, I hope, help us right it. I thank you
very much.

Mr. HALLAS. Thank you.
The CHAIRMAN. Senator Shelby.
Senator SHELBY. And you're not an attorney yourself?
Mr. HALLAs. No.
Senator SHELBY. Had you been in ordinary business transactions

or had you been mainly an employee of this company most of your
life?

Mr. HALLAS. Well, I started there when I was 18 years old.
Senator SHELBY. Eighteen years old?
Mr. HALLAS. Yes.
Senator SHELBY. And you worked there how many years?
Mr. HALLAS. Thirty-five.
Senator SHELBY. Thirty-five years and they basically told you-I

don't want to beat this horse to death-but they said, "if you want
these benefits you sign this waiver?"

Mr. HALLAS. They basically told me we don't want you any more.
You take your pension or you take a 2-year layoff and then you
take your pension. That's basically what they told me. You know, if
you don't dress it up and you put it down and tell it the way it is,
that's basically what I was told.

Senator SHELBY. And that was in 1982?
Mr. HALLAS. Yes.
Senator SHELBY. It's 1987 and your case is still pending, is it not?
Mr. HALLAS. Yes.
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Senator SHELBY. But as Senator Heinz has detailed in his ques-
tions and his statement, you had to go outside the system away
from the EEOC to pursue a private remedy in court, did you not?

Mr. HALLAS. Yes.
Senator SHELBY. And that's what you're doing now with your at-

torney?
Mr. HALLAS. Yes.
Senator SHELBY. Mr. Chairman, I would like to make an observa-

tion-something that has been addressed over and over this morn-
ing. It looks to me like it is some sort of a design by EEOC, this
lack of attention and lack of interest in these cases. And I, like the
Chairman, Senator Melcher, and Senator Heinz, appreciate you
coming down here and testifying for this committee, Mr. Hallas.

Mr. HALLAS. Thank you.
The CHAIRMAN. Senator Chiles.

STATEMENT OF SENATOR LAWTON CHILES
Senator CHILES. I don't think I can add anything, Mr. Chairman.

I'm delighted that you're holding a hearing on this subject and I
think it's tremendously important. We all know that cases like Mr.
Hallas' have been happening for a long time. And I agree with
what Senator Shelby said. This is what EEOC is supposed to be
about. And I'm delighted that you're in oversight on this.

The CHAIRMAN. Thank you Senator, and thank you very much,
Mr. Hallas, for your testimony. You're giving us the fuel that we
need in order to light fire under the Commission and see whether
we can bring the Commission to the point where they must enforce
the law as they're required.

Thank you very much.
The buzzers you just heard and the lights that are up on the

clock indicate that a vote on the Senate Floor is in progress and it
will be necessary for all of us to vote ourselves. And for that reason
the committee will stand in recess for 10 minutes.

[Recess.]
The CHAIRMAN. The committee will come to order.
The next witness will be Dr. Kermit Phelps, Chairman of the

Board of American Association of Retired Persons.
Dr. Phelps.

STATEMENT OF DR. KERMIT PHELPS, CHAIRMAN OF THE BOARD
OF THE AMERICAN ASSOCIATION OF RETIRED PERSONS

Dr. PHELPS. Thank you, Mr. Chairman, members of the commit-
tee.

I am Dr. Kermit Phelps, Chairman of the Board of the American
Association of Retired Persons. AARP counts among its more than
26 million members over the age of 50 more than seven million
members who work full or part time. These members, like all
workers over the age of 40 are protected from age-based employ-
ment discrimination by the Age Discrimination Employment Act.
AARP therefore takes great interest in the interpretation, imple-
mentation and enforcement of that law by the Equal Employment
Opportunity Commission. And I want to thank you for the opportu-
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nity to present AARP's views on some of the issues that we consid-
er to be the kind to be very much concerned about.

Like many civil rights laws the ADEA's effectiveness depends
upon vigorous enforcement by the Federal agency charged with
protecting the rights of victims and potential victims. Unfortunate-
ly, a look at the EEOC's actions with regard to the ADEA over the
past few years highlights its refusal to fulfill its obligation to pro-
tect older workers from employment discrimination. The EEOC has
not only failed to enforce the statute and its own regulations, but
seems to have taken steps to diminish the rights of older workers. I
will briefly address three examples of this.

Permitting unsupervised waivers of ADEA rights. Permitting
early retirement and exit incentive programs to offer lower or no
cash incentives to older workers; and the Commission's conduct of
the Pension Benefit Accrual Rulemaking. My colleagues from the
National Senior Citizens Law Center and the Older Women's
League will address other important issues, particularly the
EEOC's ADEA litigation strategy and its lack of attention to the
multiple discrimination faced by older women.

The unsupervised waivers of ADEA rights. On July 30, 1987 the
EEOC voted to allow employees to waive their rights to sue under
the ADEA without EEOC supervision, ignoring specific language in
the law that says unsupervised ADEA waivers are not legal. It will
now be much easier for employers to obtain such waivers in ex-
change for benefits unlawfully withheld or otherwise illegally of-
fered. The EEOC tried to justify the rule by referring to Title VII,
which prohibits sex and race discrimination in employment and
permits unsupervised waivers, ignoring the fact that Title VII and
the ADEA are actually quite different. The EEOC also relied upon
a case that permitted a valid unsupervised waiver, but the plaintiff
in that case was an experienced labor lawyer, certainly not a typi-
cal ADEA plaintiff. Furthermore, the EEOC ignored its own previ-
ous position in Federal cases, where it has flatly refused to permit
unsupervised ADEA waivers to be valid. See Valenti v. Internation-
al Mills.

AARP opposed this rule when it was proposed in 1985 and has
asked for reconsideration of the final rule. AARP's papers in sup-
port of its position, which are attached, discuss these issues in more
detail and show that the Commission does not have the authority
to erase the statutory requirement that valid waivers be supervised
by EEOC. Older workers, almost half of whom are unaware of even
the existence of the ADEA, are entitled to this protection.

The primary result of this rule will be to encourage employers to
offer early retirement incentives to older workers in age discrimi-
natory fashions, the most common circumstance in which a waiver
is requested by an employer. AARP does not oppose early retire-
ment incentives, however, it is astonishing that the Federal agency
charged with promoting the employment of older persons would in-
stead make it easier for employers to target older workers when
downsizing a labor force. The Commission is indeed encouraging
speedy negotiations, all to the advantage of the employers and at
the expense of workers' rights.

Early retirement incentive programs. In recent years, employers
who have faced the need to reduce their work force have turned
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increasingly to the use of exit incentives as an alternative to man-
datory layoffs and their accompanying hardships. Often, these exit
incentives take the form of early retirement incentives. Such incen-
tives have been offered to hundreds of thousands of employees in
the past decade.

Early retirement and exit incentives take many forms. Although
AARP does not discourage their use, it is clear that such programs
must be carefully structured so as to comply with the ADEA. It is
imperative that the EEOC lay the groundwork for such compliance.
But, unfortunately, recent actions by the Commission indicate that
once again, it is favoring employers at the expense of workers.

There are a number of ways to determine whether an exit incen-
tive is legal under the ADEA. Is it truly voluntary? Are different
benefits offered to different employees based on their age? Are
these differences justified by different costs to the employer? Or,
are they merely a subterfuge to evade the ADEA?

The ADEA permits employers to differentiate in benefits offered
to employees if it is shown that the cost of providing an equal bene-
fit for an older worker is greater than that for a younger worker.
This is a rigid standard. But, employers have attempted to use this
part of the law to justify offering younger workers greater sums of
money to exit the labor force than older workers. The employers
argue that they save more in future payroll costs when a younger
employee leaves because an older worker is expected to work fewer
years in the future. To our great shock, the EEOC, in a recent brief
in Federal Court, agreed with this and approved the practice of
lowering or no cash incentives to older workers in such programs.
Not only is this contrary to the law, but it is contrary to the
EEOC's own regulations.

In its brief in the Cipriano case, the EEOC essentially argues
that so long as an exit incentive is voluntary it is legal. However,
voluntariness is often an irrelevant or minor consideration, par-
ticularly when the cash incentive is offered only to younger work-
ers, as was in the case of Cipriano. The issue of voluntariness has
no bearing on an employer's attempt to justify different cash bene-
fits based on age. But, the EEOC also suggests that general eco-
nomic savings to the employer, such as the savings in future sala-
ries, are permissable grounds for overt discrimination. And this is
astonishing given the fact that saving money has never been per-
mitted to justify discrimination. Indeed, the purpose of the nondis-
crimination law is to change the economics so that discrimination
becomes more costly than nondiscrimination.

The ADEA, even as the EEOC has interpreted it, has never per-
mitted employers to do anything other than justify differences in
benefits based on different and quantifiable costs to the employer.
When the benefit itself is cash, there is no difference in cost to the
employer. The assumption that there will be payroll savings in the
future is not a cost to the employer but is speculative, unsupported
and, given the mobile nature of today's labor force, untrue.

Commissioners have indicated that they believe that it is more
humane to use exit incentives to downsize a labor force than lay-
offs or terminations, and therefore employers should be encouraged
to use them. This determination is outside the Commission's juris-
diction. More important, it does not justify targeting older workers



64

from these incentives rather than offering them to all employees.
It does not justify offering lower or no cash benefits to older em-
ployees. And it does not justify the EEOC favoring the financial in-
terests of the business community at the expense of older workers.

Post-normal retirement age pension benefit accrual. In June
1984, the Commissioners of the EEOC decided that the ADEA re-
quired employers to continue to post credits to the pensions of
workers who worked past normal retirement age, which is usually
65. They reaffirmed this position in March 1985. However, in No-
vember 1986, the Commission ended the rulemaking that would
have implemented its position and refused to rescind an interpreta-
tion that allowed employers to stop pension credit accruals for
older workers. This action came after years of dilatory tactics, mis-
leading statements to Congress, and inappropriate and undocu-
mented influence by other agencies. The cost to employees, $450
million annually in lost pension benefits.

The EEOC attempted to justify its action by relying upon the law
passed by the 99th Congress requiring pension benefit accrual after
January 1988. Congress, however, explicitly said that the new law
was to have no effect on existing interpetations of the ADEA.
Indeed the Commission has never changed its position that the
ADEA currently required post-normal retirement age pension ben-
efit accrual.

In June 1986, AARP, the National Senior Citizens Law Center
and the Older Women's League sued the EEOC to force it to finally
issue the new regulations after delaying them for years. We suc-
ceeded in forcing the EEOC to rescind the interpretative bulletin
that continued to permit employers to stop posting credits to the
pensions of workers older than age 65. The termination of the rule-
making in November 1986, however, effectively mooted the other
issues raised in the lawsuit. The Commission is content now to
allow employers to engage in conduct it has determined to be ille-
gal. It has left employers, employees, and the courts in the dark as
to how the law is to be interpreted.

The Commission's conduct in the pension accrual rulemaking
and litigation was dilatory and obstructionist. Rather than consider
the costs of discrimination to older workers, it showed employers
every consideration and worked to delay publication of a rule it has
repeatedly held to be required by law.

I want to thank you for the opportunity of presenting this to you.
The CHAIRMAN. Dr. Phelps, the American Association of Retired

Persons has with diligence and persistence pursued the effect of
the Commission's actions over the past several years.

Have I interpreted your statement correctly that while the Com-
mission did rescind the interpretative bulletin that permitted em-
ployers to stop posting credits to the pensions of workers older
than 65, that the Commission did not pursue the rule that they had
been developing?

Dr. PHELPS. That's correct. They apparently put that on the
shelf. From the point of view of the AARP in terms of the way
they saw the Commission's actions, it was more like rather than
being the advocate or the protector of the working individual, they
were more like the fox guarding the hen house.
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The CHAIRMAN. So while it's clear that as of January 1, 1988
Congress is directing that there be accrual of these credits, these
pension credits, the Commission is not enforcing the law during the
interim?

Dr. PHELPS. Correct. Even though that by their own admission
they have indicated that this is one of the things that is their re-
sponsibility.

The CHAIRMAN. And it's AARP's estimate that this involves $450
million?

Dr. PHELPS. Lost in accrued pensions over that period of time,
yes.

The CHAIRMAN. That's a lot of money.
Dr. PHELPS. I'm sure it will not be recouped either.
The CHAIRMAN. It's very disturbing that the position of the Com-

mission, as evidenced by the rulemaking process that they were
pursuing has done a complete flip-flop and said there's no need for
that and therefore $450 million is in limbo unless Congress should
act to enforce that. Perhaps that's our mandate.

Dr. PHELPS. Yes.
The CHAIRMAN. For Congress to enforce the accrual payment for

those workers on their pensions over 65.
Senator Wilson.

STATEMENT BY SENATOR PETE WILSON
Senator WILSON. No questions of this distinguished witness, Mr.

Chairman. I'm sorry that my duties at the Commerce Committee
on the confirmation hearings have prevented my getting here earli-
er.

The CHAIRMAN. We're glad to have you here now, Senator, and
appreciate your presence.

Thank you very much, Dr. Phelps.
Dr. PHELPS. Thank you.
The CHAIRMAN. Mr. Burton Fretz, Esquire, Executive Director of

the National Senior Citizens Law Center.

STATEMENT OF BURTON FRETZ, ESQ., EXECUTIVE DIRECTOR OF
THE NATIONAL SENIOR CITIZENS LAW CENTER

Mr. FRErz. Thank you, Mr. Chairman.
My statement has been submitted and I ask that it be included

in the record. I'll make only brief remarks in summary, and I do
want to commend the Chair and the committee for convening these
hearings today. I think they deal with a very difficult and impor-
tant topic and they are most timely.

The CHAIRMAN. Your entire statement will be made part of the
record.

Mr. FERETz. Thank you, Mr. Chairman.
The National Senior Citizens Law Center provides support and

technical assistance and co-counseling to legal services attorneys
and members of the private bar across the country. That includes
assistance in age discrimination and mandatory retirement cases.
And as a result of that experience we have a number of observa-
tions responsive to the committee's request for information about
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how well, or, as it may be, how defectively the Commission is ap-
proaching its statutory duty of enforcing the ADEA.

We're particularly disturbed by what appears clearly as a shift
in approach by the Commission over the last couple of years, at
least, away from litigating under the ADEA on issues that have
broad impact in protecting older workers protected under the Act,
and toward filing and resolution of cases that have much more lim-
ited or even individual impact. The Commission has indicated that
within its litigation case load, even currently, there is a significant
number of cases it has characterized as class actions or class cases.
We take that to mean cases involving more than simply the named
parties. Nonetheless our understanding is that a large number of
those cases, which are called class actions by the Commission, in-
volve actions that have been filed for some time challenging age
limitations with respect to hiring or mandatory retirement of
police and firefighters under State and local laws. And while that's
important they represent just a very narrow issue and narrow seg-
ment of the total older worker population to be protected.

What's more, the amendments adopted by Congress last year
create a 7-year exemption grandfathering those State and local
hiring and mandatory retirement provisions which suggest that a
large number of those cases may indeed be mooted out or at least
resolved on the basis of that exemption. So if we take out of the
Commission's reports those cases dealing with police and firefight-
er age limitations, we suspect that we would see a pronounced
tendency away from the kind of broad issues and attacks on sys-
temic age discrimination toward more individualized resolution of
complaints.

The Commission has adopted some informal procedures which
seem to augment this whole tendency. That too is disturbing. For
example, prior to this spring the Commission generally recognized
a 300-day period for the investigation of age discrimination com-
plaints at the district office level. We understand that 300-day
period has been shortened to a period of 150 days under the per-
formance agreements that govern the review of performance by
district office directors. Now, 150 days may be proper for resolution
of purely individual complaints. For complex cases of age discrimi-
nation that might be company wide or industry wide, 150 days may
be way too short. This creates pressures on the district office staff
toward quick resolution of complaints and against the recommen-
dation of litigation, simply because they don't have the time to
work them up adequately.

In addition, a former rule of thumb was that each district office
was expected to produce at least 24 presentation memoranda, or
litigation recommendations, each year. That's two a month. The
idea, as we understand it, was to have at least a minimum expec-
tion for each district office. And of course it could well exceed that
minimum given the large volume of age charges that are filed with
the Commission on an annual basis. That minimum has been elimi-
nated. It hasn't been replaced with any other kind of formal expec-
tion for the district offices. When you take the shortening of the
period for investigation and the dropping of any expectation with
respect to recommendations for litigation, you can see that the
pressures internally are generated toward quick resolution of com-
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plaints and against the kind of systematic development of litigation
which would attack the kind of systemic age discrimination that
caused Congress to enact and to amend the ADEA in the first
place.

The latest published annual reports of the EEOC case load from
Fiscal Year 1984 indicate that for the Fiscal Year 1984 a very high
proportion of Age Act complaints filed with the Commission were
resolved with what they call the no cause or no violation stamp.
Just under 60 percent, I believe 57 percent if my math is correct, of
all the cases filed under the Age Act had that summary and nega-
tive resolution. That's about twice as high as the rate of summary
and negative resolution performed by state and local agencies ad-
ministering either the Age Act or similar age complaints. It's also
about twice as high a rejection rate as the Commission experienced
the same year when it processed complaints under Title VII. This
Committee might ask why the rejection rate on complaints was
running so high in 1984 on ADEA cases and what the statistics
would show for 1985, 1986 and the current year as well.

Policy positions taken by the Commission of late are extremely
troubling. They reject, outright in many instances, the positions re-
flective of the interests of older workers on the issue and adopt the
interests of employers on the issue. This has been a disturbingly
consistent position on the part of the Commission for the last few
weeks.

I call the committee's attention to the friend of the court brief
which the Commission filed recently in the Court of Appeals in the
Second Circuit in the case of Paolillo v. Dresser Industries. The
Commission came in following an opinion of the Second Circuit
which remanded the case for further hearings based upon charges
of age discrimination by three former employees alleged that they
had been given anywhere from 1 to 6 days to decide whether to
accept or reject a termination offer by the employer, which was
targeted at workers only over the age of 60. The three plaintiffs in
the case, incidentally, were representing themselves. They were not
represented by counsel.

The EEOC came into the case at that juncture as a friend of the
court seeking a rehearing of the case by the Second Circuit. In so
doing it adopted a position virtually indistinguishable from that
taken by the employer in the case. Dresser Industries, and by the
New York State Chamber of Commerce, which was also in the case
as a friend of the court. The key issue on the appeal had to do with
the elements of a prima facie case which these unrepresented
former employees had to demonstrate, and whether the employer
or the employees were to assume the burden of proof on the issue
of whether they were coerced into accepting the agreement in ques-
tion.

The rulemaking activity of the Commission in recent months is
similarly disturbing. Mr. Phelps for the AARP has already indicat-
ed the kinds of approaches which invite criticism with respect to
the pension accrual rules and the recent rules adopted by the Com-
mission permitting unsupervised waivers of rights and settlement
of claims under the Act.

I would like to add that similar problems attend the Commis-
sion's somewhat summary treatment lately of the apprenticeship
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exclusion. Since 1980 the Commission has been considering, off
again and on again, a rule which would prohibit employers from
practicing age discrimination through apprenticeship programs.
Historically those programs have been opened by employers to very
young workers, age 28, 30, 32, but not to workers beyond that. Pre-
dictably apprenticeship programs have a very harsh effect on
middle-aged and older workers who then lack the opportuntiy to
gain on-the-job training, particularly in highly technical areas. In
an industry affected by plant closings and layoffs, it's the older
workers who are targeted for layoffs and non-rehire because they
either haven't had training skills or don't qualify for apprentice-
ship training skills. When the Commission had public comment on
its proposed rule to eliminate apprenticeship exclusions back in
1980, a large number of women's groups and civil rights groups, as
well as aging organizations, urged the adoption of that rule and
dropping of the apprenticeship exclusion.

The Commission proposed to drop that exclusion in 1980. The
result of that action was somewhat desultory, but again in 1984
general counsel to the Commission, in no uncertain terms, indicat-
ed that the exclusion for apprenticeship programs had no basis in
the Act, no basis in its legislative history, and was contrary to the
purposes of the Act. Counsel recommended that the exclusion be
dropped by formal rule. The Commission then proposed a formal
rule to do just that in 1984. Since that time the proposal went to
the Office of Management and Budget, OMB sent the rule back to
the Commission asking that employer interests be considered, and
on July 30 the Commission simply terminated its rulemaking. The
effect of this was to perpetuate the apprenticeship exclusion.

The general counsel back in 1984 offered the Commission an ex-
haustive analysis of the law and the Commission adopted it. It's
very clear that the apprenticeship exclusion simply doesn't have
ground either in the Act or its legislative history. All of that was
disregarded by the Commission last July. Even more distressing is
that this Commission does have the power under Section 9 of the
Act to entertain applications by individual employers for an ap-
prenticeship exclusion in that particular company, or for that par-
ticular apprenticeship program. The Commission simply disregard-
ed its own power to consider individual applications for exemp-
tions, and instead created a blanket exclusion for apprenticeship
programs by any employer covering any employees. This applies as
long at the program is bona fide, which is not hard thing to show.

And we believe that such a blanket insulation by the Commis-
sion, rather than a careful case-by-case approach, is simply not an
effective discharge of duties under the Act.

So in summary, Mr. Chairman, we believe that the office proce-
dures, the philosophy of litigation, and the specific examples of liti-
gating posture and rulemaking by the Commission all reflect a se-
rious shortfall at the highest levels of the Commission in efforts to
carry out responsibilities under the ADEA.

Thank you for the opportunity to appear.
[The prepared statement of Mr. Fretz follows:]
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STATFJEMET OF BURTON D. FRETZ

EXECUTIVE DIRECTOR, NATIONAL, SENIOR CITIZENS LAW CENTER

before tne

SPECIAL COMaITrEE ON' AGING. UNITED STATES SENATE

September 10. 1987

Mr. Chairman and Members 01 the Comittee:

I am pleased to have this opportunity to respond to tne
Comsmittce e request for testiony on the administration and
rntorcesenrt of the Age Diserrrination in Employment Act by the
Equal E'mploymen-t Opportunity Commission (EEOC). Age discrimina-
tion is a matter of utmost concern to the low income older
Americans which the Law Center serves. and this inquiry by the
Committee is very timely.

The National Senior Citizens Law Center is a national
support center providing legal advocacy and specialized support
on legal problems of the elderly poor. The center provides
assistance to legal services attorneys, private attorneys
rendering pro bono services to low- income senIors, and repre-
sentatives of older clients under the older Americans Act on anational basis. our statt responds to over 3,000 requests
annually trom attorneys across the country for advice, technical
assistance and co-counsel, including requests in age discrimina-
tion and mandatory retirement cases. With this experience we are
happy to comment before the Committee on the EEOC enforcement of
the ADEA.

in tne past two years the EEOC has shifted its litigation
strategy, its internal proceoures, and its policy making under
the ADEA in . way which threatens the interests of the very
people which that Act is designed to protect. This shift appears
in numerous ways.

11) EEOC litigation has mo1e1 from broad reforms to
individual ces. The EEOC has made much recently of the fact
that its litigation case loads have not decreased since 1981. Inthe ADEA setting, however, the number of ADEA charges filed with
the Commission has grown enormously from 9,479 charges in 1981 to
more than 26,000 charges in the current year. EEOC litigation
has nor nearly matched this three-fold increase in cases coming
before it.

Even more disturbing is the EEOC's shift away from cases
involving systemic age discrimination to cases of individual
complaints. In February of 1985 toe EEOC announced that it was
movinq away from enforcement in areas of broad complaints against
large tompanies and entire industries in favor of cases involving
specific persons. The implication is clear: The EEOC has chosen
to focus on individual complaints, thereby attacking age
discrimination at random, rather than using its expertise and
resources to identify and target patterns and practice of age
discrimination.

Focusing on simple cases may help the EEOC to maintain its
level of litigated cases, but the impact of that litigation is
narrowed. The House Education and Labor Committee reported last
year, for example, that in the first half of 1985 only 2.964
persons were compensated through all EEOC cases, compared with
15,328 in 1980. It is the number of persons helped, not the
number of cases filed, which is the more important criterion in
gauging EEOC effectiveness. EEOC staft enforcement of the ADEA
continued to be somewhat effective until the departure from the
EEOC early this year of Acting General Cn-,nsel Butler. Many EEOC
litigated cases were in the pipeline at EEOC prior to Mr.
Butlers. departure, and are reflected in EEOC case load
statistics for the past reporting year. Accordingly, scrutiny
should be given to cases reported by month, and by calendar
quarter, for current periods, in monitoring its level of liti.a-
tion under the Act.
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(2) The FEOC has shifted towardpro-e pLoyer joeitions in
litigation, The primary purpose of Ai i to promote
employment of older persons based on their ability rather than
age and to prohibit arbitrary age discrimination in the e.'ploy-
mlent setting. unfortunately, in recent months the Cousnission
appears more interested in applying its resources to support the
position of employers in age discrimination actions rather than
the older workers whom the statute is designed to protect.

A recent e. auple is the -cse of Pa-lillo, et al. v. Dress..
Industries, Inc. involving a claim by several older workers that
the employer had unfairly coerced employees above age 60 into
involuntary acceptance of early retiremcnt. A panel of the Court
of Appeals tor the Second Circuit remanded this case to the
District Court for further findings on whether the retirements
were voluntary and whether the retirement plan wasa subterfuue
to evade the purpos es of the Act.

The EEOC filea a friend of the court brief seeking a rever-
sal of that decision. It is remarkable in several respects.
First, the EEOC argued tor a higher standard by which the
plaintiffs would have to establish the element of coercion in
attacking the retirement plan. Second, it argued that the older
workers, rather than the employer, should bear the burden of
proof on the element of voluntariness. Third, the EEOC -- which
was not a party to the case -- toos a position virtually
indistinguishable from that of Dresser Industries and another
friend of the court, the New York Chamber of Commerce. In doing
this tne EEOC opposed the plaintiffs, consisting of several older
workers who had been representing themselves without an attorney
up to that point. Moreover, the EEOC sought rulings on questions
of law having broad impact in other cases affecting the ability
of similarly situated plaintiffs to establish proof of age
discrimination.

(3) changes in office procedures limit the effectiveness of
ADMA enforcement. The EEOC has made two significant changes in
the Performaance Agreement for district directors this past spring
which will significantly restrict tne ability of EEOC staff to
enforce the Act aggreesicely. one change replaced the former
300-day timte limit on investigatioit of wompluints oith a new 150-
day limit. The ostensible reason for the change was to assure
prompt processing of complaints. While this goal is laudable
with respect to individual cases, it is unrealistic to expect
staff to investigate and prepare tor litigation a co.mpex case
involving systemic age discrimination in a mere 150 days. The
effect of this rule is to promote resolution of cases without
litigation. or litigation over the simplest and most ilndividual
complaints.

The second change in procedure eliminated a former rule of
thumb that each district court produce 24 litigation recomenda-
tions (called "presentation mcmo-s) annually, or two per month.
The number 24 carries no magic; nonetheless it represents a
minimum num"ib of litigation recoi-sendations which could be
easily satisfied out of the 26,000 age discrimination charges
which the EEOC receives annually. However, even this bare
minium. has been removed. This change, taken in tandem with the
shortening of the time limit on investigations discussed above,
creates pressure on district office stall to treat cases as
simply as f1icsible and to resolve all cases as quickly as
possible. While this may look good on flow charts, it will have
a disastrous effect on litigation inlvolvinq patterns and practice
of age discritination.

(4) EEOC rule-maling on waiver of worker rights does not
advance the Act' enforcement . On July 30, 1987, the EUOC
adopted a final legislative rule permitting the waiver of rights
and the settlement of claims under the ADEA without EEOC supervi-
sion if the waivers and settlements are knowing and voluntary and
not prospective in nature. The EEOC first proposed this rule
after an employer had lost on this issue before a panel of the
Sixth Circuit Court ot Appeals. That court had ruled that ADEA
remedies are patterned after the Fair Labor Standards Act. and
FLSA law for over 40 years has prohibited unsupervised waivers
and settlements as against public policy. Although tie Sixt,
Circuit panel w.a eventually overturned by tic full Court of
Appeals, the EEOC nonetheless persevered to push the employern
position into a final legislative rule.

The effect of the final rule is to place a threshold barrier
in front of an oider worker seeking to protect rights under the
ADRA after signing a waiver. Because of the rule, such a worker
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cannot secure review of the mrits of an ADEA claim without firet
proving that any wtaiver or release of rights was coerced.

The problem is compounded by the enormous difference in
bargaining power between employer and older worker in most situa-
tions. The employer has a battery of lawyers, a sophisticated
personnel office, and tremendous economic leverage over older
workers who, in turn, face economic insecurity and lack sophisti-
cation in such matters. Many older workers have no knowledge of
their rights under the ADEA. Nonetheless, the EEOC now places
the burden entirely on all older workers to establish that any
settlement or release of claims was other than voluntary.

The EEOC's ostensible reason for adopting this rule is to
promote the expeditious settlement of cIaims. This purpose is
fine enough on its face, but appears pretextual on inspection.
Throughout its rule making the EEOC refined to inquire why its
staff cannot review proposed settlements and releases in a short
period of time; why such review cannot be consistent with eaped;-
ttoua settlement; and why the protection of older workers that
such review affords does not outweigh any advantage to employers
in rushing to settlement and insulating those settlements from
later challenge. The EEOC failed to articulate why a case-by-
case review of proposed waivers and settlements is not preferable
to a blanket insulatnon of such settlements as to all employers
and all workers.

(5) The EEOC'S apprenticeship excluSIon continues to weaken
the Act. When the EEOC rook over enforcement of the ADEA from
the Department of Labor in 1979. it inherited a practice of
encluding apprenticeship programs from the Act'. coverage. This
mneans that employers are free to discriminate in favor of younger
workers in staffing apprenticeship, and training proqra.s. In
cases or plant closings and layoffs, older workers become disad-
vantagcd because they hane not received on the job training or do
not qualify to receive it in the future.

In 198B and again in 1984, EEOC general counsel advised the
ConanisSion that the apprenticeship exclrsion lacks a foundation
in the language of the AnEA, is coutrary to congressional intent,
and undermines the basic purposes of the Act. As a result. the

Comiission in 1984 proposed a rule eliminating the exclusion for
apprenticeship prograss. However, the office of Management And
Budget later reviewed the proposed rule and communicated its
opposition to the role to EEOC on July 30, 1987 three of tnh
corranssiormens followed the n.Ms directive and voted to terminate
the rule-making.

It AS illuminating to compare the Commission's stated
reasons for dropping the apprenticeship rule With its reasons for
adopting the rule on waivers of rights at the same meeting. The

Commission argued that it should drop the apprenticeship rule
because toe practice of excluding apprenticeship programs had

?iisted for the preceding 2o years, thereby implying conagres-
sional approval of it. However. the Comrmission adopted the rule
permitting older workers to waive their rights and settle claims
under tie Act uithout EFOC supervision despite the absence of
such a rule or practice in the Commission for toe preceding 20

years.

The EEOCC'.s otner asserted grounds for dropping the appren-
ticeship rule was that Title VII ot tse Civil Rights Act.

prooioitinj diiscrimination on grounds of race and ses, ias ar
enplicit prohibition on discrimination in apprenticeship programs

aria that the AOEA, lacking an euplicit prohibition, must be read
to esclude apprenticeships. when it took up the waiver rule,
however, the Cornu-issioners voiced their desire to tailor toe ADEA
to Title VI! (wnich permits unsupervised waivers and releases),
but, at the save time, ignored the Fair Labor Standards Act which
was the mm.el for tre recrecy section Of the ADEA.

All ot this does not suggest the kind of careful and
reasoned decision making designed to apply the resources of the
Commission -ist efiecti-ely on behalf of the persons whicn the
Act protects. It suggests an ad hoc effort to articulate what-
enei grounds are available in support ot a predetermined
position.

The EEOC's current record, therefore, irnnites further over-
sight of its litigation under the ADEA, particularly for the
numbers of people assisted and the patterns of age discrimination
attacked. Ii addition, EEOC rule making on positions favored by
employers at the expense of older worners warrants the highest
level of scrutiny by the Conqress.
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The CHAIRMAN. Thank you very much for your very thoughtful
and reasoned testimony. As I said at the outset, this isn't a very
happy hearing. It's a very discouraging hearing in that we're find-
ing the lack of attention and the lack of enforcement of the law by
the Commission is thwarting the rights and opportunities for the
employees. And I find it most disturbing, as others of the commit-
tee have indicated that the Commission has fallen down on their
job.

Thank you very much.
Mr. FRETZ. I thank the Chairman.
The CHAIRMAN. The next witness will be Ms. Alice Quinlan,

Public Policy Director of the Older Women's League.

STATEMENT OF MS. ALICE QUINLAN, PUBLIC POLICY DIRECTOR,
OLDER WOMEN'S LEAGUE

Ms. QUINLAN. Chairman Melcher, I'm Alice Quinlan, Public
Policy Director of the Older Women's League.

OWL is the first national membership organization focused ex-
clusively on midlife and older women. We thank you for calling
this hearing and for giving us the opportunity to share our views
with you. We have not made a comprehensive review of EEOC's op-
erations, but wish to speak today as advocates for our constituents
who are disadvantaged by inadequate enforcement of age and sex
discrimination laws.

Like everyone else, most older woman need paid employment.
Without jobs women can't qualify for Social Security disability ben-
efits or for pensions, and without earnings we cannot build retire-
ment savings.

Midlife and older women meet job discrimination at every point:
In hiring, in training opportunities like apprenticeships, in promo-
tion, benefit and discharge practices. And it isn't Mr. Chairman,
just age discrimination that they face. It is an insidious and inter-
twined combination of both age and sex discrimination; in the case
of older women of color, it's age and sex and racial discrimination
intertwined. This "multiple jeopardy" job discrimination is not
very widely recognized. And proving employment discrimination
based on a combination of age and sex, or age, sex and racial dis-
crimination is quite difficult.

Employers, for example, can point to their older workers-who
are men. They can point to the women in their employ younger.
And they can point to minority workers, both younger male or
female employees, as evidence that they don't discriminate on the
basis of age, or sex, or race. Meanwhile older women fall through
the cracks. This discrimination continues despite the Title VII of
the Civil Rights Act, and the Age Discrimination Employment Act.

Unfortunately, enforcement of these laws by the Equal Employ-
ment Opportunity Commission has been limited. For example, in
the annual report for Fiscal Year 1984, which was released in June
and appears to be the most recent report from the agency, EEOC
received a total of 63,000 complaints that year, found no cause in
about half of them, settled less than one-fourth of them, and filed a
total of under 22 suits. Now 5 percent of all the charges received by
EEOC during that year, and 20 percent of all the ADEA charges
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were concurrent Title VII/ADEA cases. That is, they were multiple
jeopardy cases which could have been either age and racial dis-
crimination, or age and sex discrimination. But the EEOC filed
only a single lawsuit based on concurrent Title VII/ADEA charges.

The most frequently litigated ADEA cases involved "maximum
hiring age and mandatory retirement age limitations for public
safety occupations, such as law enforcement officers and firefight-
ers." Needless to say, not many older women are found in these
particular occupations.

Women complainants repeatedly tell us about problems that
plague the handling of charges by the EEOC. In the remainder of
my testimony I'd like to point out several of those.

Our members tell us that when they file a charge, the EEOC
doesn't explain its procedures, or what the charging party's respon-
sibilities are. One woman complained that there was a determina-
tion of "no discrimination" without the EEOC staff person ever
even talking to her. We suggest that EEOC produce and distribute
pamphlets which expain EEOC procedures and that there be a re-
quirement for direct contact by the EEOC with the charging party.

Our members have complained that when employers don't
produce requested documents, EEOC is very slow to seek court
sanctions through its subpoena powers. Without such documents, it
is extremely difficult or impossible to prove many charges. We rec-
ommend that EEOC seek sanctions more often so that employers
will know that they cannot avoid producing these documents.

Our members have complained that if EEOC determines that dis-
crimination did not occur, no explanation for that decision is given
to them. Often the letter of notification is incomprehensible to lay
persons who can't tell from the letter if they can file suit, and if so,
whether or when they should do so. In our written testimony is an
example of such a letter.

We suggest clearer letters and a name and telephone number of
an EEOC contact person that's put right on the letter for follow-up
questions.

As has been noted several times this morning, lawsuits must be
filed within 2 years of an 'ADEA complaint. Our members complain
that because EEOC takes so long to make its determination, there
is often little or no time left to prepare or file such a suit before
the 2 years expire. I think Professor Jungels' testimony includes a
good example of this.

Charging parties, of course, can bring suit concurrently with
EEOC action, but most people want to see what EEOC's findings
are before they pursue an expensive case. Knowing about the likely
delays keeps many older persons with even starting the complaint
process. One Older Women's League member said to us, 'Why
should I even file a complaint?" I'll probably be dead before they
finally decide."

And finally, our members complain that once a determination of
"no discrimination" is made, they have difficulty obtaining a copy
of their files from the EEOC so they can decide whether a lawsuit
is merited. In one case, by the time EEOC finally responded with
this information, the time for filing a lawsuit had already expired.
We suggest a 2-week response time and the immediate opportunity
for charging parties to be able to inspect their own files.



Now with less than a 50-50 chance of receiving relief at the ad-
ministrative level, and virtually no chance of any attention to mul-
tiple jeopardy in the few cases filed by EEOC, older women must
file these suits themselves. But relatively few private lawyers have
experience with multiple jeopardy cases, certainly not on behalf of
older women, and many individuals simply appear before the court
without a lawyer.

I'm pleased to be able to say that the Ford Foundation has just
awarded the Older Women's League a small grant for a project
through which we will encourage private lawyers to pursue these
multiple jeopardy job discrimination cases. But work by the private
bar is no substitute for such enforcement that should be done by
EEOC.

In closing, Mr. Chairman, I'd like to note that several members
here this morning, Senator Heinz and I think several other Sena-
tors, alluded to changes that have been made by Congress within
the last year: Abolishing mandatory retirement, improving the
likelihood that workers will receive pensions (both the post-65 ac-
crual change, shortening vesting time from 10 years to 5 years, and
abolishing the so-called 5-year rule which had said that if a person
joins an employer within 5 years of the retirement age, they could
not join the pension plan). All of those changes were made by you
with the goal of making it more likely that individuals will be able
to have pensions in retirement. But those changes won't mean any-
thing at all if there is inadequate enforcement of the laws that pro-
hibit discrimination.

If, for example, because of the changes you've made, a woman
(perhaps who is a displaced homemaker, is widowed) could return
to the labor force at age 58 or 60, get a job with an employer who
has a pension plan and stay in that job for the required 5 years
and be able to vest a pension. But without enforcement of the laws
that prohibit employment discrimination, those changes you made,
while fine in theory, won't mean anything in practice. So for
women especially, vigorous enforcement by EEOC of the laws that
prohibit job discrimination is more important than it has ever
been.

Thank you, Mr. Chairman.
[The prepared statement of Ms. Quinlan follows:]
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OLDER WOMEN'S.LEAGUE

STATEMENT Of TIE OLOER WOMEN-S LEAGUE

r ^v~i presented to the
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EB Ds.=r &EEOC's Enfortent of the Age Discrlmlnation in Empioyment Act
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r- C." Senator Meicher, meaners of the conmittee. I am Alice 00nilan,

A - D. , PuDlic Politcy Director of the Older Women's League. the first national
A-. ME!

nmeabership or9anization focused exciusively on nidlife and olaer

L OR tomen. Founded in 1980. the Older Wamon's League nown has 22,000

Lo o r i members and donors, and ctartered chapters in 35 states. Through

Fse'.p Si education, research ain advocacy, our iembers work for changes in

h-._ . phlic policy to eliminate the inequities tomen face as they age.

D-Sb H' We appreciate the os ortunity to join you In this hearing on

C,-,...Ni.. EEOC's Enforcenent of the Age inscrimination In Employment Act.

NO R-- Meanbers of the Older W1omeP's League (OWL) have seletted emiloyment as

F-. A R a top priority for our organization. Our overall goals are to ioprove
DG0. CO

the likelihood that midlife and older women will be ahle to find

adequate employment and to redkce the orkplace dscrlimination they

r.. :.d C* frequently encoanter.

m ,00 We are testifying tLoay not as experts on EEOC's performance, but

as advocates for our constituents who are disadnantaged by the lack of

enforcement of age and se. discrimination las.

As 2ou an" members of the Senate Aging COmnmittee weil knoew Mr. Chairman,

all too oaany woaen face poverty or near poverty at the end of their lives. In

1986. according to the U.S. Ceisos Bureau. the median inctne of wonen over 65

.as 16,400, only about Si.000 aOove the official poverty level. By tcmparlson,

the iedian incone for men over 65 was S11,S00.

Toe reasons for older -omen's lo. econniic status are Conplexn Dut enploy-

nent in the paid labor force is a central factor. Without jobs, womnen cannot

qualify for Social Security disabillity benefits or pensions in their own naoe;

without earnings, tney tannot buold savings. Like everyone else. most older

wonen need paid employnent. But they face pay inequities. octupational

segregation ana e'ployment discrimination stemming fron deeply rooted attitudes

about the value of woaen's work in the home and In the paid workpiace.

Miidlife anri older omnen meet joi discrimination at every point: in hiring,
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prorotion, benefits, and discharge. And it Is not just age discrimination they

face, but an insidious combination of age/se, or age/sex/race discrinination.

More than half of all women in their 50s anC 8% of woiinn over 65 are in the

paid labor force. A significant proportion of nldlife and older wen workers

are underemployed--stuck In low paying jobs with few or no benefits and no

prospects. For persons in full-time employment, weekly earnings decrease with

age and are substantially lower for comen than for ren. In 1986, employee

women between 45 and 54 averaged S3081week, while women over S5 averaged

$255/week; the cumparable figures for men were $505 and S358.

Many who need ano want to be employed cannot find joos. The probiens of

unemployed older workers are often overlooked because, as a group, they have

lower uneimploynent rates thin younger workers. But these vneriploynevt rates are

misleading because they do not account for toe large nunfer of discouraged

niCiife and older women.

For enanple, in the second quarter of 1985, nearly 100.000 women 60 years

and oider became discouraged worners. learly a tnird of these women Indicated

that they believed employers thought they were too old, and over one half of

than attributed their unemploymnent to job market factors, such as no work

anailable. The figures also don't show how many woven need full-time work but

are only able to find part-time Jobs. Older women of color are particularly

vulnerable to this problem.

Official une'mployient rates also do not accurately reflect the difficult

circunstances of displaced homemakers. Faced with the sudden need to be the

sole provider for thmselves and toeir families because of widowhood, divorce,

or the loss of AFDC, they are entering the job miarket late in life with little

recent paid work experience. Of an estineted fiew to six million women in this

category, half are not yet in the labor force, and most of the other half are

underemployed--eltmer working full-tine for below moin1=u wage or working

part-tire involontarily Neprly three-fourths of displaced hcaemakers are woven

over 40, and dbout half are over age 55.

intertwined age and sex discrimination compound these problems for nmny

midi'fe and older woven, with older women of color facing the triple jeopardy oi

age, sen, and racial discrimination in enployment. While soAe progress has been

made in combatting discrinination against younger female employees, older males

and ninorities, older women continue to fall between toe cracks. Muitiple Job

discrimination is not widely recognized. The National Comnission for Euploynent

Policy has noted the virtuai 'nonexistence of studies on the topic of nultiple

jeopardy.'

One reason for the scarcity of research is that employment discrionlation

based on age/sex or agelse//race Is difficult for an individual to prove. As

evidence that they do not discriminate on the basis of age. sexn or race,
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employers can point to their older (male) workers, (younger) women, and (younger

male or female) minority workers. Meanwhile, dlscrimunation against older women

continues.

OwLt receives many requests for help and expressions of frustration from

-omen on this issue. The following excerpts fram correspondence are typical:

'I ao in ny 50's. SiX months ago I was Involuntarily ternoinated fram my job,due to a reduction because of 'reorganization and reallocation of resources.' Ilacked two years of having vested rights in a pension, wnich I lost along withall other benefits. I was not offered another position, although they continueto hire temporary help. I am a capable. dependeble and conscientious worker.'

'I Oave had about 25 job interviews for positions I an well qualified for, butwho will sire a 58-year old woman when they can hire a young woman half my age?'

'For 11 years I worked In the steel Industry. I was laid off in 1981 becauseI did not have enough seniority and as a result I lost all benefits. I've triedgetting a job tut ad not being hired. I'm told that I'n 'overqualified.' I knowthat I'm being discriminated against, but I can t prove It.'

'Ilm S4 and it is very difficult for an older women to get even temporary orpart-time work. I'm a capable, reliable worker, but can't find a steady job andI'm ten years younger than the President of the United States. I e found if IScan the ciassifieds and find a job with miserable hours, weekends. etc. wherethere are few applicants, I can sometimes get temporary jobs.'

Discriminatlion continues despite Title Vll of the Civil Rights Act of 1964d

as amended, the Age Discrimonation in Employment Act (AOEA) of 19G7. and other

state and local laws designed to combat it. 8iut equal access to jobs, benefits,

and promotions is greatly diminished by limited enforcement of toese laws by the

the Equal Employment Opportunity tormiss1on.

For example. in the annual report (FY 1984) released by EEGC in lune 1987i

more toam half of the AOEA and ADEA/Title VIl canpiaints received were Judged to

be 'no cause/no violation.' EEOC received a total of 63,000 complaints toat
year, found no cause in nearly half of them, sectled less toan one-fourth, and

tiled a total of 222 suits. In FY 1984. St of all the chargps received by EEOC

--and 201 of oll the ADEA coarges--were concurrent Title VII/ADEA cases (Which

could be age/race or age/sea). 8ut the EEOC filed oniy a single lawsuit based

on concurrent Title Vil/AOEA Charges.

Suits filed by toe EEOC in FY 1984

Title Yll ................. 130
ADEA .................... 67
Equal Pay Act .............. 25

Title Vi1 end EPA...)7 [included in EPA totalj
Title Vil and ADEA... I (included in ADEA total]

Even if they filed only ADEA charges at the EEOC, older women did not fare

well. The agency's report states that the most frequently litigates cases

involved 'maoiuours hiring age and wandatory retirement age imitations for public

safety occupations, such as low enforcenent officers and firefighters.'

in addition to these concerns, women complainants repeatedly tell us about

general problems that plague the handling of charges by the EEEC. They include
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excessive delays in responding to comnpiaints, failure to explain its procedures

and decisions, and difficulty in gaining access to information and files.

* Procedures--Our members complain that when they file a charge. the EEOC gives

no explanation of its procedures or what the charging party's responsibilities

are. One woman complained that there was a detertinatlon of 'no discrimination'

without the EEO counselor ever talking to her, We suggest the production and

wide distribution of pamphlets explaining EEDC procedures, and a requirement for

direct contact by the EEOC with the charging party.

* Access to docuoents--Our members have also compianed that when employers do

not produce requested documents, EEOC is slow to seek court sanctions through

Its subpoena powers. Without such documents. it is difficult or impossible to

prove many charges. We recomuxod that EEOC seek sanctions more often so that

employers will know they cannot avoid document production.

a Exptanations of Decisions--Our menDers conDlain that if EEOC determines

that discrimination did not occur, no explanaoton for the decision is given to

the charging party, and often the letter of notification is inccaprehensible to

lay persons. For exoaple, the following letter from the EEOC was received by

one of our constituents.

TThis is to Inform you that the Comvisslon has made a determination that it
will not proceed further with its processing of your charge under the Age
Discrimination in Enploy"ent Act because the Investigation did not disclose that
you were retaliated against, as alleged.

The fact that the Commission will take no further action does not affect your
right to take legal action ox your own behalf. The Act provides that a private
lawsuit [cap be filed after thelx expiration of 60 days roam filing of a charge
or the conclusion of Commission action if earlier. The Act provides further,
that a two-year limitation period is imposed on recovery of unpaid compensation
(three years in the case of a willful violation). The applicable statute of
limitations in any specific case is a matter for the Courts to decide.'
wthis phrase was omitted

From this letter, our member could not decide if she could tile suit, and if so

whether or when she should do so. We suggest clearer letters and a name and

telephone number of an EEOC contact person for follow-up questions.

a Delays--As the letter above notes, lawsuIts must be filed within two years of

an ADEA complaint. Or members complain that EEOC takes so long to nake Its

deternination, there is often little or no time left to prepare or file suit

before the two years expires. Although charging parties nay bring suit con-

currently with EEOC action, most want to see EEOC's finding before pursuing an

expensive iawsuit. Widespread knowledge of likely delays precludes wrny

aggrieved older persons fram even starting the process. One OWL member told us.

'Why should I even file a complaint; I'll be dead before they decide.'
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a Obtaining Files--Finally, our nembers ccripialm that once a determination of

'no discrimination" is made, they have difficulty obtaining a copy of their

files from the EEOC so they can decide whether a lawsuit is merited. In one

case, by the time EEOC finally responded with this information, the time for

filing a lawsuit had already expired We suggest a two-week response time and

the inunediate opportunity for charging parties to inspect their files.

With less than a 50-50 chance of receluing relief at the administrative

level, and virtually no chance of any attention to multiple jeopardy in the few

cases filed by EEOC. older women must themselves file suit. The Legal Services

Corporation Provides virtually no help, lee private lawyers have experience with

multiple jeopardy cases, and many individuals simply appear before the court pro

se. Withoiit legal assistance and support, older wonen cannot act to remedy

their Sitnations, dnd employers can discriminate with near impunity.

The Older WYnen's League is beginning a project, funded by the Ford

Foundation, to encourage the private bar to pursue multiple jeopardy employment

discrioination cases, since the EEOC has been so lax in its enforcement.

As I stated at the outset. our critique of tue EEOC's perfornance is not

based on a comprehensive review of its operations, but on the views of our

members who cannot find redress through the EEOC for the job discrimination they

encounter. We are certainly not convinced older women are any better off now

with respect to job discrimination than they were prior to passage of the AOFA.

But it is no. more imperative than ever to enforce laws prohibiting job

discrimination. As you know, in 1986 Congress passed laws abolishing mandatory

retirement and improving the odds that workers will receive pensions. But these

changes will mean nothing to midlife and older wacen if they are unable to find

or keep jobs because of job discrininatiun. For winen especially, vigorous en-

forcrnent by EEOC of laws prohibiting Job discrimination Is critically important.
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The CHAIRMAN. Has your organization made formal recommen-
dations to the Commission?

MS. QUINLAN. No, sir. We have not yet done so, but I think we
would very much like to. We have a very fine advisory panel to our
Ford Foundation project and we hope to get further ideas from
them, and that might be one of the outcomes of the projects.

The CHAIRMAN. Your membership has complained that it's diffi-
cult after having filed a complaint with the Commission to deter-
mine what the Commission is going to do. Just how does that
work?

MS. QUINLAN. Well, the individuals don't understand the process
that's taking place. The communications aren't clear-I think
we've had some very good examples of some of the confusion that
arises from the testimony of the three witnesses earlier this morn-
ing, of their confusion at various points, of getting different infor-
mation from different representatives who told them different
things and not really knowing what's what. And I might say that
that confusion is compounded even further when an individual is
filing a case that's both an age and a sex discrimination case, be-
cause of the differing regulations and prescriptions that apply to
the two different types of cases.

The CHAIRMAN. When a complaint is filed and eventually the
Commission responds that there s no violation, is there any expla-
nation provided why there is no violation?

MS. QUINLAN. No.
The CHAIRMAN. Just a simple letter that states that's--
MS. QUINLAN. That's correct, that there is no explanation of the

decisions. Often we have heard from people who were hurt as
much as anything else, saying "Could they have just told me why?
I don't understand why. If there had been some explanation, I
might have been satisfied with it." But just to say no, the determi-
nation of no cause, leaves people hanging.

The CHAIRMAN. Is there any one-on-one interfacing between the
Commission, or an employee of the Commission and the person
making the complaint?

MS. QUINLAN. I gave you, in our testimony, the example of one
woman whose case was determined to have no cause, who had
never been interviewed or had any direct contact. I really don't
know, Senator, how widespread that is.

The CHAIRMAN. Is this example you've given, is it typical?
MS. QUINLAN. I don't know. I would be very glad to try to get

some additional information and give it to you for the record, if
you'd like.

The CHAIRMAN. Does an individual have a right to go to Court
after getting a letter from the Commission which says that there's
no cause, or no discrimination?

MS. QUINLAN. Yes, assuming that the time limit isn't up. They
have two years to file that complaint and if there are great delays
in EEOC giving their ruling, and if the person has decided that
they want to hear what EEOC says before they go to the expense of
filing suit, very often the time is used up. They can certainly, by
law, file it concurrently so that they're pursuing a private case at
the same time as EEOC is working on it. But many people don't do
that, and I think it's particularly true of less sophisticated and less
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well educated people who really do have a sense of, "This is a Gov-
ernment agency, they're going to look into my case, they're fair,
they're going to be able to look at this dispassionately and tell me
whether I really have a case or not." It's particularly true for
people who don't have much money for a private lawyer. So they
want to see, "How does EEOC come out on this before I decide
whether I'm going to file suit." If much or virtually all of that 2
years has been eaten up by the process at EEOC, at the end the
person either has very little or in many instances no time at all to
file.

The CHAIRMAN. This matter of obtaining the files, then, becomes
quite pertinent I would imagine if the Commission has determined
that there is no discrimination. A person is entitled to obtain their
file from the Commission, are they not?

Ms. QUINLAN. Yes, they are. Again, there are such delays there
that the information is often not available to the individual who
wants to consider it before deciding whether they will go to the ex-
pense and the hassle of a private lawsuit.

The CHAIRMAN. And so maybe be thwarted again then from
filing the suit in a timely manner within the statute of limitation?

MS. QUINLAN. That's right.
The CHAIRMAN. Well, we've got a lot of unanswered questions,

and a lot of confusion. I want to thank you very much, Ms. Quin-
lan, for your testimony.

MS. QUINLAN. Thank you.
The CHAIRMAN. Our next witnesses are Mr. Clarence Thomas,

Chairman, and Mrs. R. Gaull Silberman, Vice Chairwoman, Equal
Employment Opportunity Commission.

Mr. THomAs. Senator, we provided written testimony for the
record, and I think that we need not repeat that. We have opening
statements that are brief statements. I will read mine and Vice
Chairman Silberman will read hers.

The CHAIRMAN. Please proceed.

STATEMENT OF CLARENCE THOMAS, CHAIRMAN, EQUAL EM-
PLOYMENT OPPORTUNITY COMMISSION, ACCOMPANIED BY
MRS. R. GAULL SILBERMAN, VICE CHAIRWOMAN, EEOC, AND
CHARLES A. SHANOR, ESQ., GENERAL COUNSEL, EEOC
Mr. THOMAS. The age discrimination charges, Mr. Chairman,

filed with EEOC are rapidly increasing in number. In addition, a
growing percentage of our lawsuits are filed under ADEA. This
Commission has greatly increased over previous amounts, the mon-
etary benefits recovered through compliance and litigation on
behalf of victims of age discrimination.

At this point I'd like to address one concern that I saw raised.
And that was the number of individuals benefited. The numbers of
individuals benefited, as well as the monetary recoveries were re-
duced because of my concern about the inflation of those numbers
prior to my tenure, and a much, much more conservative approach
was applied both in generating or in calculating the monetary ben-
efits, as well as the number of individuals helped.

Fiscal Year 1980 was the first full fiscal year EEOC had enforce-
ment jurisdiction over ADEA. That year 18.6 percent of our
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charges were filed under ADEA. By Fiscal Year 1986 age charges
had risen to 25.3 percent of our receipts. Over the same period,
monetary benefits secured by EEOC through compliance under
ADEA rose from 21.5 percent of the total to one-third of all compli-
ance benefits. Age cases rose from 14 to 26 percent of all lawsuits
filed by the agency between 1980 and 1986. At the same time mone-
tary benefits under ADEA rose from 11 to 79 percent of all mone-
tary benefits recovered by EEOC through litigation. In Fiscal Year
1986 EEOC recovered $54.7 million through compliance and litiga-
tion on behalf of victims of age discrimination, which was more
tharr half of the total, $100.2 million recovered by EEOC under all
statutes that same year.

This Commission has adopted unanimously a number of policies
and programs to establish EEOC as an effective, credible law en-
forcement agency. These measures ensure that age and all other
discrimination cases are handled in the most effective and efficient
means possible. In addition a number of administrative and man-
agement tools have been employed by this Commission to support
the agency's enforcement program. The Commission also has devel-
oped unique outreach programs to augment the deterrent effect of
our enforcement, including a forthcoming satellite seminar that
would be our largest outreach effort, which includes, by way of in-
formation, one member of this committee in the telecast.

Mr. Chairman, at about 4 o'clock in the afternoon of September 3
I received a list of 59 questions which this committee wanted an-
swered by the close of business September 8th. Because of the
Labor Day weekend our staff had 2 working days to pull together a
huge volume of information and material. We have submitted what
we could on such short notice and with all-nighters by a number of
individuals, and we will provide the remainder, or as much as pos-
sible, in the future. However, I add that the EEOC staff is ap-
proaching overload in attempting to respond to the enormous
volume of requests for data and information from Members of Con-
gress, Congressional committees, and the GAO. Staff time which
could be spent, in my opinion, enforcing the laws against employ-
ment discrimination and correcting the problems at EEOC increas-
ingly is being used to compile data in every conceivable combina-
tion and permeation for Congress or GAO.

EEOC's enforcement statistics are a matter of public record and
we gladly provide the information we have available to anyone who
asks. However, we do not routinely keep statistics in forms that are
of no use to us. In the future if the committee staff would simply
ask us what they want to know, we probably can provide the infor-
mation in a form that is already available without taking so much
of your time and ours. And it would help if they would develop a
working relationship with us rather than a combative cloak and
dagger appraoch, including I might add, calling one of our career
employees at home and suggesting that they're being intimidated
on the job and cannot be called there.

Vice-Chairman Silberman will address the issues of waivers and
apprenticeship under ADEA in more depth. However, there is one
additional regulatory issue which was not included in your request
for testimony, that of post-normal retirement age pension benefit
accruals. When enforcement authority of the ADEA was trans-
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ferred to EEOC in 1979, the agency inherited a Department of
Labor interpretive bulletin that allowed employers to cease pension
accruals for employees beyond normal retirement age. In March
1985 this Commission approved proposed rules that would have re-
scinded the interpretive bulletin and adopted new rules.

As a result of the law mandating pension accruals beyond
normal retirement age enacted by Congress last October, the Com-
mission voted on November 10, 1986, to cease its regulatory process
and devote its resources developing rules to implement the new
law. Despite the fact that this Commission had taken more action
on the issue of pension benefits accruals than any previous Com-
mission, the American Association of Retired Persons had filed a
lawsuit in the spring of 1986 alleging that EEOC had unreasonably
delayed action on pension accruals. When Congress enacted legisla-
tion in the fall, the suit became a challenge to EEOC's final author-
ity to cease its regulatory process. The U.S. Court of Appeals, the
D.C. Circuit, found that EEOC was acting within its authority and
that AARP, while entitled to see that EEOC acts in lawful manner,
cannot compel it to act in a particular way. The court remanded
the case back to the District Court allowing EEOC to take what-
ever further action it may deem appropriate on the pension accrual
issue.

And finally, I would like to add a general observation and com-
ment. Many of the policy issues that we debate at EEOC and dis-
cuss were not envisioned when the laws themselves were passed.
They are very difficult issues. If they were not, they would not
create controversy. During my tenure I have insisted on the high-
est degree of professionalism in making policy. Since others may
disagree they are entitled to criticize. However, to suggest that we
are derelict in carrying out our responsibilities is an adhominem
attack that impugns my integrity, our integrity as much as or
more than it questions our judgment. I've been Chairman of EEOC
long enough to know that accepting these attacks comes with the
turf. However, I urge this committee to understand that much of
the disagreement over tough issues such as apprenticeship and
waivers, where we have made and documented the basis for our de-
cisions, can be resolved more appropriately through specific legisla-
tion in much the same way the post-normal accrual issue was re-
solved.

We have given these issues our most serious consideration and
our best judgment. In spite of the veiled threats of lawsuits and
public denunciations, such as this hearing, though we do not expect
total agreement or merit castigation, we are prepared to defend
EEOC's record and our judgment.

Thank you.
[The prepared statement of Mr. Thomas follows:]
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TESTIMONY
OF CHAIRMAN CLARENCE THOW4AS

AND VICE CHAIRAN R-. GAULL SILBERMAN
U.S. EQUAL E4PI.OYMENT OPPORTUNITY CObUISSION
BEFOREE ThE SENATE SPECIAL COMMITTEE ON AGING

SEPf4E1R 10, 1987

The Equal Employment Opportunity Commission is proud of its
record of vigorously enforcing the Age Discrimination in
Employment Act. In 1979, the Commission was given enforcement
authority for the ADEA. Since that time the number of age
discrimination charges has increased at a greater rate than any
other category. This new challenge came at a critical time for
the agency. Foundering under an ever increasing work load, the
Commission implemented major initiatives in policy and
management to establish the credibility and predictability of
the agency's law enforcement efforts, in order to better fulfill
our responsibilities under all four of the acts we enforce. The
Commission decided that this task could only be accomplished
through a strong litigation program and a policy of seeking full
relief for victims of discrimination.

The Commission's major policy initiatives include:

. an enforcement policy which calls for every case of
discrimination which fails conciliation to be presented to the
Commission for litigation consideration;

. a remedics policy which calls for a full remedy to be
sought in every case where discrimination is found:

. an investigative compliance policy to enable EEOC to deal
more effectively with respondents who fail to cooperate with
Commission investigations: and

. a method for charging parties to appeal to EEOC
headquarters determinations by field offices that no cause has
been found to believe discrimination has occurred.

A number of administrative and management tools have been
employed by this Commission to support the agency's enforcement
program. Among those tools are improved financial
accountability, computerization, goal-oriented employee
performance agreements, a streamlined organizational structure
and implementation of a Conmission-wide quality assurance
program. In June, EEOC for the first time in Commission history
comprehensively trained virtually all (1,400) field
investigators. Comprehensive training of investigators has now
been institutionalized. This training program is another
important element in the Commission's ongoing work to improve
the quality, effectiveness and efficiency of its service to the
public.

The Commission also has developed onique, personalized
outreach programs designed to augment the deterremt effect of
its enforcement through public education and assistance.

Predictable, efficient law enforcement amd insistence on
full remedial relief have benefitted victims of age
discrimination. As Congress recognized in enacting the ADEA,
those who suffer from age discrimination must have prompt
vindication of their rights for any legal relief to be
meaningful. Accordingly, this Commissiom has aggressively
investigated and prosecuted claims of age discrimination on an
individual, classwide and a systemic basis.

The Age Discrimination in Employmeat Act is a developing
area of law. As a result, we have employed our substantive
rulemaking authority in areas such as waivers under ADEA to
augment our enforcement program.

Statistics on the numbers of cases satisfactorily
concluded, lawsuits initiated, and monetary recoveries obtained
clearly show this Commission's commitment to eradicating age
discrimination and the public's growing trust in our processes,
as well as our credibility as a law enforcement agency.
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We are pleased to keep this Committee informed of the
Commission's record of accomplishment and commitment to the
purpose of the ADEA: to promote employment of older persons
based on their ability rather than age; to prohibit arbitrary
age discrimination in employment; to help employers and workers
find ways of meeting problems arising from the impact of age on
employment.

EF ENT LITIGATION AND COMPLIANCE

EEOC's Efficiency and Effectiveness in the Processing and
Adjudication of Age Discrimination Complaints: EEOC'sPerformance in Administering the ADEA and in Ensuring Compliance
with the Act.

FY 1986 was a year of unprecedented litigation activity for
the EEOC. A record 526 actions were filed in federal district
courts. Of these, a record 109 were lawsuits filed under the
ADlA. More than 25 percent of all cases filed in Fr 86 were
class actions; of these, more than 40 percent were age cases.

These figures are perhaps better appreciated through
comparison with FY 1980 figures. PY 1980 was the first complete
fiscal year of EEOC enforcement jurisdiction. In PY 80, 59,328
charges were received by the EEOC: 18.6 percent (11.076) were
filed under ADEA. In FY 86, 68,822 charges were received, and
25.3 percent (17,443) were filed under the age Act. In FY 1980,
$57,320,000 in monetary relief were recovered by the EEOC
through compliance; $12,312,000 (21.5 percent) were for victims
of age discrimination. In l18s, the benefits for age
discrimination victims increased to one-third ($18,050,000) of a
total $53,840,000.

Litigation followed a similar pattern. In 1980, the
Commission filed 326 lawsuits, 47 (14 percent) under the ADEA.
In 1986, 109 (or 26 percent) of the 427 lawsuits were age cases.
A comparison of monetary relief gained through litigation in
1980 and in 1986 is even more dramatic. In 1980 the EEOC
recovered $20.9 million; £2.3 million (11 percent) went to
victims of age discrimination. In 1986 the EEOC recovered a
total $46.4 million through litigation, 79 percent or £36.6
million under the age Act. That is, in 1986 this Commission,
recovered more money under the age Act than was recovered in
1980 under all four statutes.

The U.S. Equal Employment Opportunity Commission has
emerged into its third decade with dynamic, vigorous enforce-
ment of the laws against employment discrimination. In re-
markably short time -- from 1982 to the present -- this
Commission has turned an organization that selectively
administered civil rights laws into a law enforcement agency
dedicated to seeking justice in every case of discrimination it
finds.

WAIVER RULE

EEOC's Rationale and Justification for its Recent Adoption of a
Rule to Permit Employee Waivers and Settlements of AlEA Private
Rights without EEOC Supervision and Approval.

On July 30, the Commission voted unanimously to adopt a
regulation to allow employees to sign waivers and releases of
private rights under the ADEA without mandatory EEOC
supervision. The new rule, which will become effective
September 28, removes a legal and bureaucratic impediment to the
voluntary settlement of ADEA claims when settlement is in the
mutual interests of employee and employer. The rule thus
subjects ADEA waivers to the same standards and procedures as
waivers under Title VII of the Civil Rights Act of 1964. The
rule goes further to spell out particular criteria for ensuring
that any waiver of ADEA rights is entered into knowingly and
voluntarily, without fraud or duress. The rule prohibits
releases of prospective claims.

The Commission initiated this rulemaking in response to
recent interpretations of the ADRA, in particular a 1985
decision of a panel of the Sixth Circuit Court of Appeals in
Runyan v. NCR, holding that certain private waivers were invalid
because they had not been supervised by EEOC Section 7(b) of
the ADEA incorporates the enforcement procedures of the Fair
Labor Standards Act into the ADEA. Because case law under the
FLSA does not permit contractual releases of FLSA rights without
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government supervision, the Sixth Circuit panel in the Runvan
case declared that ADEA rights could not be waived by a private
unsupervised release. Other cases, however, had enforced
private ADEA releases under the same standards as Title VII.

The EEOC has never had a general process or procedure for
supervising and approving each and every private waiver of ADEA
rights, when no charge of discrimination has been filed. In
fact, given the EEOC's workload and budgetary constraints, it is
questionable whether an appropriate procedure could have been
implemented without subjecting employees and employers to
significant and inappropriate delays. Private ADEA settlements
generally have been entered into without government oversight.
The same has always been true, of course, of settlements of
other types of employment discrimination claims under Title VII.
More important, the Commission could discern no public policy
interest that would be served by requiring blanket EEOC
supervision of all ADEA releases, nor was there any evidence of
legislative intent for imposition of such a far-reaching
requirement.

In the wake of the uncertainty following the inital Runyan
decision, the Commission determined its rulemaking authority
under ADEA was a particularly appropriate mechanism to resolve
these issues. A law enforcement agency can be effective and
credible only if its actions are consistent and predictable, and
a well-crafted rule can provide the clear guidance necessary to
make this possible. The rulemaking process provides an
opportunity for all interested parties to comment, which is
especially important where the issues are complex. The
Commission's objectives in initiating the waiver rulemaking were
two-fold: to ensure that older workers are not precluded from
exercising their rights under the ADEA by arbitrary, unnecessary
bureaucratic barriers, and to provide clear, certain legal
standards for allowing releases and ensuring they are knowing
and voluntary.

Since publication of the Commission's Notice of Proposed
Rulemaking on waivers, the Court of Appeals for the Sixth
Circuit sitting en bane has reversed the panel decision in
Runyan and held the ADEA waiver in that case was valid despite
the absence of government supervision. Three other federal
appellate courts recently have held that unsupervised waivers
are valid under the ADEA if they are knowing and voluntary. One
of these, EEOC v. Cosmair, Inc., was particularly important to
the Commission because it is the first decision to vindicate our
position that a private waiver cannot affect the EEOC's ability
to protect the public interest in eliminating age
discrimination. The Fifth Circuit upheld the Commission's
position that a waiver cannot prevent an employee from filing an
age discrimination charge with the EEOC, whether to alert the
EEOC to a pattern and practice of age discrimination or to
challenge the waiver as not knowing and voluntary. The court
held that employees are protected from retaliation if they seek
to challenge an executed waiver. The Commission's final rule
incorporates this very important principle and the Commission
thereby hopes to forestall litigation over this issue that would
impede enforcement of the ADEA.

In adopting the waiver rule, the Commission relied on
Congress' declaration in section 2(b) of the ADFA that one of
its purposes was to encourage employers and employees to Hfind
ways of meeting problems arising from the impact of age on
employment." The legislative history of ADEA as well as
subsequent court decisions emphasized the importance to older
workers of voluntary settlements under ADEA and expeditious
resolutions of disputes.

Requiring government supervision of releases where both
parties agree would, in the Commission's view, seriously
infringe upon the rights of employees to obtain additional
benefits as expeditiously as possible, and tend to discourage
employers from offering such enhanced benefits to older workers.

It is important to emphasize the safeguards provided by the
rule. First, the rule does not affect the rights of victims of
age discrimination who do not wish to settle their claims.
Second, those who desire EEOC supervision of their settlements
are free to obtain the rule simply removing any requirement that
supervision is mandatory for everyone. Third, as noted
previously, the rule makes it clear that the right to file a
charge or participate in an EEOC investigation is absolutely
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protected and that private waivers and releases do not affect
the EEOC's rights and responsibilities to enforce the ADEA.
Fourth, in response to public comments received during the
rulemaking process, the rule sets out factors indicating what
may constitute a knowing and voluntary waiver;

that the agreement was in writing, in understandable
language, and clearly waives the employees' rights of
claims under the SDEA;

that a reasonable period of time was provided for employee
deliberation, and

that the employee was encouraged to consult an attorney.

As these factors demonstrate, the Commission's intent in
promulgating this rule is to allow only truly voluntary, knowing
waivers. The Commission stands ready to indicate the rights of
anyone who is forced into signing a release involuntarily
without a reasonable time to make a knowing decision.

An issue that raised considerable concern after publication
of the Notice of Proposed Rulemaking was whether the rule would
sanction releases of prospective claims. It never was the
Commission's intent to allow such releases. Because Title VII
case law so clearly disallows prospective releases, the
Commission did not believe it necessary to spell this out in the
NPRM. However, in response to the comments, the final rule
enunciates this fundamental principle and thus gives the rule
greater certainty and clarity.

Another issue that raised concern was the last sentence of
the NPRM., which stated:

No Such waivers or releases, however, shall
affect the Commission's rights and responsi-
bilities to enforce the Act.

Several commenters asked that this sentence be removed or
revised to say that the Commission would not seek relief for
individuals who have released their ADEA rights.

This rulemaking is intended to give older workers freedom
to act in their own self interest, without government
interference, but it also preserves the government's freedom to
intervene wherever and whenever necessary to combat age
discrimination. The Commission will investigate challenged
waivers to determine whether they are knowing and voluntary, or
whether they are an attempt to conceal age discrimination. And
the Commission will vigorously enforce the ADEA to protect the
public interest. A valid private settlement will not prevent
the Commission from seeking to eliminate a pattern and practice
of age discrimination or obtaining relief for victims.

Indeed, without this rulemaking, scarce Commission
resources would be needlessly diverted from this important task.
No benefit is to be gained by universal supervision of AD&A
settlements, extending the government's oversight even to the
vast ma jority of such cases where the parties are mutually
satisfied. The Commission's rule allows our resources to remain
focused on vindicating the rights of victims of age
discrimination, thereby enhancing the EEOC's effectiveness and
efficiency as a law enforcement agency.

APPRENTICESHIP PROGRAMS

EEOC's Rationale and Justification for its Recent Decision to
Exclude Apprenticeship Programs from ADOA Coverage

On July 30, the Commission voted to leave in place a long-
standing interpretation of the ADEA which allowed apprenticeship
programs to be excluded from coverage. This action ended the
Commission's review of a Department of Labor interpretation,
adopted in 1969, that bona fide apprenticeship programs are not
subject to the ADRA. After careful study, the Commission has
determined, based on our assessment of the statutory language,
the Act's legislative history, related statutes, case law, and a
thorough examination of the history of apprenticeship programs.
that when enacting the ADEA Congress did not intend to subject
bona fide apprenticeship programs to the prohibitions of the
Act.
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The ADEA as passed by Congress in 1968 and subsequently
amended did not mention apprenticeship programs. Whether such

programs were covered was left to the Department of Labor to
address. In a 1969 interpretive regulation, the DOL determined

that such programs were not covered. This interpretation was in
effect for ten years. In 1979 when enforcement authority for

the Age Act was given to EEOC, the Commission took under
advisement the matter of apprenticeship programs au)d in 1980,
issued for comment a proposed rule that would have reversed
DOL s position, extending ADEA coverage to apprenticeship
programs. But, in 1981, after careful consideration and review,
the Commission voted to retain DOL's position.

This long standing interpretation was was successfully
challenged in 1983, in Quinn v. N York State Electric and Gas

Corp., 569 F. Supp. 655 (N.D.N.Y . As a result of that
District Court decision and prior staff discussion, a
reconsideration of the interpretation was begun. The Commission
decided to begin the process necessary to rescind the
interpretation and to apply the Act to apprenticeship programs
through the issuance of a legislative rule, despite a May 1984
letter from DOL recommending against such a course.

Pursuant to Executive Order 12291, the proposed rule was

submitted to OYB in July 1984. OMS returned the rule for
reconsideration in December 1985, expressing concern that
prohibiting apprenticeship programs from imposing age limits

might prevent employers from recovering the cost of the training
over an apprentice's work life. OMB stated its concern that

this might stifle the creation of new programs and even result
in the termination of existing ones -- leading to a general
reduction in apprenticeship opportunities for all workers.
Activity with respect to that rulemaking ceased until July 30 of
this year when the Commission voted to discontinue the
rulemaking. The question of age limits in apprenticeship
programs presents a difficult policy question involving the
balancing of many competing factors. While the Commission was
not unmindful of these concerns, in the final analysis we
believed that our determination must be based first and foremost
on our reading of Congressional intent both from the statute and
its surrounding history as summarized below.

The National Apprenticeship Act, or Fitzgerald Act, was the

first federal statute dealing with apprenticeship programs.
That law directed the Secretary of Labor to cooperate with state

agencies in regulating apprenticeship, but it did not directly
address the issue of age restrictions. Many programs had
traditionally utilized and continued to impose such
restrictions, and DOL made no objection.

The first significant federal attempt to legislatively
eliminate the use of age restrictions by apprenticeship programs
was the proposed Equal Employment Opportunity Act of 1962, H.R.
10144. This early draft of Title VII contained a prohibition
much like that in the current Section 703id) of Title VII pro-

hibiting discrimination in admission to or employment in
apprenticeship programs based on all the Title VII bases plus
age.

However, Title VII of the Civil Rights Act of 1964, as

finally enacted, did not apply to age, despite attempts to
achieve that end in the House and Senate. Instead, Section 715

of the Act directed DOL to conduct an extensive study on age
discrimination in employment. In 1965. the Secretary of Labor

submitted the results of this study to Congress in a report
entitled The Older American Worker: Age Discrimination in
Employment." The report made no mention of apprenticeship.

Following this report, Congress directed DOL to draft a
bill to prohibit age discrimination in employment. The
Secretary of Labor's draft bill adopted all the Title Vil
prohibitions intact, with the notable exception of those in
Section 703(d) relating to apprenticeship and training. The

prohibitions in Subsection 4(a) and [c) of the A3EA, covering
discrimination in employment matters by employers and labor
organizations, are the same as those in Subsection 703(a) and

(c) of Title VII. However, no ADEA provision specifically
addresses apprenticeship and training, as does Section 703(d) of

Title VII, which specifically prohibits "any employer, labor
organization, or joint labor management committee ... [from

discriminating] in admission to, or employment in, any program
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established to provide apprenticeship or other training.' Inhis letter transmitting the draft to Congress, the Secretary didnot explain the reason for, nor alert Congress to. that
omission.

Nor was the omission ever mentioned during Congressional
consideration of the bill. The only references that do appear
were in studies of state laws which were examined to determine
which provisions and methods might best be incorporated in thefederal legislation. The state law provisions on apprenticeship
were summarized in those studies considered during Senate andSouse hearings. Congress was thus aware that certain state laws
exempted apprenticeship programs, but did not enact a similarexemption in the ADEA.

This is not to say that Congress failed to consider the
related issue of training, mentioned along with apprenticeship
in Sec. 703(d) of Title vil but not in the ADEA. Rather, anumber of legislators speaking in support of the ADEA seemed toplace an emphasis on the employment of older workers rather thanon their training. Many legislators stated that the purpose ofthe Act was to aid in the employment of older workers whoalready possessed the training skills, and qualntications toperform but were denied opportunities because of stereotypical
assumptions about age. Indeed, it was emphasized that Congress
had already taken appropriate steps to provide for retraining ofolder workers where necessary.

As stated by Rep. Dwyer; [The bill's) enactment into lawwill be a fitting and effective companion to the bill we enacted
last year which made special provisions for counseling,
training, and placement services for older workers under theManpower Development and Training Act .... 1/ Similarly, Rep.Daniels stated: [The bill) fits in well with existing federal
programs which are designed to help older workers upgrade theirskills and become more competitive with younger workers. j/Congress viewed the ADEA as a means of 'provid~ingl relief onlywhen a qualified person who is ready, willing and able to workis unfairly denied or deprived of a job solely on the basis ofage. ' V

Conversely, the legislative history demonstrated thatCongress clearly intended that the ADEA apply to age limitations
for entry into management training programs notwithstanding theabsence of express language in the Act covering such programs.
See ll.R. Rep. No. 805, 90th Cong.. 1st Sess. 4-5 (1967),reprinted in 1967 U.S. Code Cong. S Admin. News 2217:

The [House] committee declined to incorporate
a specific exception for management training
programs since it was believed so bload an
exemption in the law might open a very wide door
of possible abuse. Almost any training or
opportunity for acquiring experience on a job
might be construed as leading to future advance-
ment to management positions. The committee
recognizes, however, that bona fide age require-
ments do exist for some positions designed to give
employees knowledge and experience which can
reasonably be expected to aid in developing capa-
bilities required for future advancement to
executive, administrative or professional
positions, and expects the Secretary to
appropriately recognize such requirements.

In December 1967. the ADEA was passed into law. It becameeffective on June 12, 1968. The issue of apprenticeship wasleft for VOL.

The Commission has given considerable weight to theDepartment of Labor's interpretation of the Act, an
1 113 Cong. Rec. 34751 (1967).

2/ 113 Cong. Rec. 34746 (1967).

L 113 Cong. Rec. 34747 (1967) (remarks of Rep. Dent) (emphasis
added).
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interpretation promulgated shortly after passage of the ADEA and
in effect for the almost 20 years since. Moreover, under
established principles of statutory construction, Congress is
presumed aware of long standing interpretations ot a statute,
and when Congress has not acted to change such long standing
interpretations, then it is presumed that Congressional intent
has been correctly discerned. This is particularly true for
interpretations issued contemporaneously with the statute:
a contemporaneous construction deserves special deference when
it has remained consistent over a long period of time.' EEOC v.
Associated Dry Goods Corp., 449 U.S. 590, 600 N. 17 (1981),

Trafficante v. Metropolitan Life Insurance Co., 409 U.S.
208, 1. Congressional silence during this period suggests its
consent to the interpretation. Id. This conclusion is
inescapable where Congress has amended the statute in othe, ways
during that period (as it has the ADEA), but has left the
existing interpretation undisturbed. Andrus v. Allard, 444 U.S.
51, 57 (1979). Finally, with regard to other legislation,
specific attempts to amend the National Apprenticeship Act to
cover age discrimination introduced in the 96th Congress were
not successful.

In light of these clear indications of legislative intent,
the Commission determined that any change in the status quo in
regard to apprenticeship programs is a policy determination
properly left to Congress.

We emphasi2e that the Commission has determined that only
certain apprenticeship programs are outside the scope of the
ADEA (those that meet the standards of 29 C.F.R. 121.2 and
521.3).

These standards include but are not limited to: employment
and training of apprenticeable trade; one year or more of work
experience with progressively increasing wages which average at
least 50 percent of the journeyman's rate over the period of the
apprenticeship; submission of the apprenticeship program and
apprenticeship agreement to the recognized apprenticeship agency
for registration; adequate facilities for training and supervi-
sion of the apprentice and the keeping of appropriate records
concerning the progress of the apprentice; normally at least 144
hours a year of related instruction which is designed to provide
the apprentice with the tneoretical and technical subjects
related to the trade.

Apprenticeship programs that do not meet all of the
standards in 29 C.F.R. Subsections 521.2 and 521.3, summarized
above, are fully subject to the ADEA.

In recognition of the need by older workers for protection
from age discrimination in training programs generally, the
Commission, when engaged in investigation, conciliation and
enforcement, is committed to strictly scrutinize the challenged
apprenticeship program to insure that it is in fact bona fide
and is carrying out its stated purposes regarding the training
of apprentices.

We are attaching copies for the record of the final rule on
waivers under ADPA and ot a letter to Hr. Burton D. Fretz of the
National Senior Citizens Law Center on the issue of
apprenticeship programs.

In conclusion, we want to emphasize our firs commitment, as
is evident from our enforcement record, to enforcing ADEA as
well as the other statutes under our jurisdiction. we'll be
pleased to answer your question.

'U



91

Appi".vecj A~ oc,
7/31/87

Equal Etploynent Opporc ntty Coissino

29 C.F.L. Part 1627

teginlatire regulation ad d r Ptio sllowing for .on-EEOC
supervised waLvers under the ADrA

Agency: Equl Eaploynent Opportunity Conisnion

Action: Notice of Final Rule

Sumary: The Connisni0a hereby prnvidea notice of a legislative regulation andadoinlerative ea-ptIon (under Section 9 of the Age Discrin lntion in EKploysent
Act of 1967 (ADEA) and 29 C.F.R. 5 1627.15) allowIng for non-EEOC sopervisedwaivers and reeases of private rights under the AD!A.

Effective Date; (Insert date 30 days after publictcion in the Federal Reglster.)

For Further Infoincotlo Contact; John K. Light at (202) 634-7643.

Supplemntary lforsation: Section 9 of the ADEA. 29 U.S.C. S 628, trontsthe CodIiaann broad authority to procalgate interpretive guidelinen and
legil~ative regulatlon.s n both Procedural and aubstantiva saters. Section
9 also authorizes the Co=niasnon "to eatablish .uch reasonabse xeyptioos toor fre say or all provIsions of [the ADEAI as (It) say find necesary and
proper in the publIc interest.- Th. Cormission hereby proonlgate a legislative
regulation and adninistrativ eseeptio onder Setion 9 of the ADEA and 29C.F.. 5 1627.15, llowinl for waivers and releases of private right. under
the ADEA, 29 U.S.C. 5 621 et eq.

A Notice of Proposed Rulenabklg (NIIRM) regarding this rule was published
l the Federal Register of Monday. October 7, 1985 (50 Fd. Reg. 40670) witha lioty-day period for public consect. In .11 36 wcitten coments were received.with 23 generally aupportiog the NPRM sd 13 generally opposing it. A auhbtan-
tial nmober of the cooaa ters favoring and opposing the NPMh samply statad
this fact without significant substantive diacuasaon.

Secuse the frenera of the ADEA were concerned that delay would prejudice
the claim of older orkers, one of their central goals as to insure erpedi-
tioes resolution of diputs. SIe 113 Coog. Rec. 7076 (Rimarks of Sen.
Javits); Boron v. Equ table Lfe Aa rnee Society, 696 F.2d 21, 24 n.2 (2d
C1r. 1982). The Con-issi believea that requiring goverent saupervis5ni ofrdelean and waivers Is at odds vith this congressional goal. Accordingly,
the Coasisinin ha. determined that It In necesa-ry and proper in the poblic
interest to parnit waivers or raleseea under the Act without the Coninssinm's
supervision or approval, provided that ay waiver. of AUEA rights In such
agreeaeta are "knowing and voluntary." But after considering the rc-ents,
the Coni~anion believes it is also sportant to provide guidance on the atandsdfor feteroiznfg whether waivers are 'knowing and voluntary." The final rule
also Qakes It clear that vaivers of prospective rightas or clai- s11 not bepernitted sod declares that a waiver of the right to file an EEOC charge is.. Id an agsinst public policy.

lesponding to the specific requ.t in the NPRM that orentn addrees
vhether It is necessary to develop partloualr atandords to determine whetherwaivers are -knowing and oluntary," co-enter. were about evenly divided
beteern those who etpreaeed opposition to the windon or ned for ay apecific
standards and those vhu beleved that none standards are desirable. Those-toontera against develop.e-t of partIcular standards generally believed
that whether a waiver was -ko...ig cad voluntary" cold bent be determined bythe courta on s case-by-cane basis as under Title VII or that such tandards
would be difficult for the Conos5nlo to for.late cad would involve the
Comoission in supervIsing vaiver. Se ne of the coenenters believed that
vorkhble standards could net bh dro because of varying factual cicc-sstances
involved in waivera.

Those commenct favoring the developeat of atandards for koowi.ng sod vol-n-tary- waicers generally thought that such standards would be beneficia1 isInsurinJg that waivers vere trannacted in a "knowng and voluotcry manner andthn vwould avoid later controversy. Several co -entn in favor of stablisbing
standards includad specific suggeation, as to atndards that should be used.
Thene auggeatlona inluded siuply citing that the vaiver or releass was
"knowig and voluntary and giving the -Ployee one vwek to review the docu-net,-aking specific reference to the insue of "duraaa, and pereaenting .ltlple
Itns lists of c.nsiderstions. These latter included augencsinos that, inaddition to those specIfied abova, the nalver or release be written is plainEnglish, provide sore than token consideraton, not deal vith a benefit to
which the ewployes was already entitled. concers only past acts, iaclude aatateat that the agrencent vws rnt an admission of liability by the enployer,and provide that the mploye. would not file uit.
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While the Coxlaslo.n recognizes that the presence or absence of one or more
standards would not be dispositive of whetter a particular waiver is knoning
*sd voluntary," it does believe that reevant factors Indicative of -knowivg
and volontarf- action cam and should he artirolated is the Final Rule. Thus
the rule contains guidance as to what the courts have previously regoeded as
Indicntive, and what the Co=nissio. Is likely to find supportive, in demon-
strating that a waiver is -knowIng and voluntary.u

It ahoold be noted that the indicators or etandards listed below are

presented as examples, not as limitations for assessing the validity of
weivers. Other factor that are not listed may be used in evaluating knowieg
and voluntary" and not a11 of the following indicators or standards need be
preseat in every ac.e for a walver to be valid. The ConI=sIson wiehe to
ephas.io that cam"er challenged as not "knowing and voluntary- will be
evluated o a case-by-case basts end the CO=E66Eio will look to the substance,
sot to the form of the waiver agreement.

Following the principles estahitsied under title VII case low, the
CnaIsisuino would enpect valid walvers to incorporate or confors with the
following fundaoental indicators or staodardc:

1) The egreesest was in -iting, in understandable la.nguage, and clearly
waived the esployee's rights or cleas coder the ADEAl

2) A reasonable period of time was provided for employee deliberatiss;

3) Th employee wan encouraged to consult with an attorney.

Another provisno in the Nnttce of Proposed Rulemaking that drew several
co=Mte is the sentence that states:

'No such waivers or rleases, however. shell affect
the Cnsisseic.' righta and responsibilities to
enforc the Ant.-

S-eral consenters suggested thia centence be removed or other language
substituted making it clear the Cominstio will not routinely evalute
waivers but will revIe waivers of ADEA claims only whe a charge iS filed or
where a waiver Is rained during am inve tigation. In addition, soae ro-asaters
suggested lnguage stating the Co=omision will eot seek relief far individ.als
who have -knowingly and voluntarily" executed releses sod wto.af of thelr
ADrA rights.

After careful assessment of the eosaeta and its eiforcent respons.bili-
ties, the tamaCGiOn has concluded that the present langoaga of the provision
rer-en the necescary rsaxema ile-ibility and discren-deo for the Concisniema
in deterinnlog what best serves the public interest in the enforcement of tbe
ADEA See Iguel Empiovnn Ooportunity Co=Sssion v. Cosesiar. f. No.
1806 (5th Cir July lb, 1981)

A nu-ber of coesests addressed "waivers of prospectiea rights' and rite
question of "valid or adequate consideratton." Is accordsce .with suggestions
mdc by several coeneater.. the final rule has bees changed to indicate
clearly that release of prospective rights or claim will not be permitted
nor will .onsideratton be recognized that includes benefits to which the
eployee is already entitled by law or contract.

In promulgating this rule the Comano b has taken into consideratioe the
fart that courts have consitestly rsconlized that Congres has espressed a
strong preferene for euluntary settlesents of eployment discri.intio
claims and that Title VII of the Civil 11nhts Act of 1964. 42 U.S.C. S4 2O
at se-.. nermits emlovers and emolovees to settle dlnouten by asigs waiver
agreements es long as the waiver of rights eud release of ptential liability
is "know.In and voluntary." Aleneder . Cgrdrr-Denoer Co., 415 U.S. 79, 88
s 14 (1981). There i a similar preference for voluntary resolution of
disputes under the ADRA. fee 29 U.S.C. 626(d) (efforts at conciliation,
conference, and persuaison to be nada before resort to litigation). The
Supree Court has noted that Title VII and the ADEA share a to..o. porpoce
and that nimilar prooisioos should be asi larly interpret ed. 0scar Mey r
Co. v. Evans, 441 US. 750. 756 (1979).

This conclusion is supported by section 2(b) of the ADEA which firnly
establihsh the goal of encouraging "eployers and workers it. find woys of

meeting probles srising Iron the inpac of age on ploy.e.t." 29 U.S.C.
5 621(b). Moreover, the ftr-ero of the Act were concerned that delay would
prejudice the caims of older workero end o.e of their central goals was to
insare etpeditiou6 resolutins of disputes. See 113 Cong. Rec. 7076 (Reserkh
of Sen. .avits); Bu-s v. uiteble Life Assurance Society, 696 F.2d 21, 24
D.2 (2d Cir. 19827
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The Coat-fsioo has condluded that this exmption serve. both purposes
by llowiog a"tIable resoluftio of disputes &od releases of rsights for
valuable befits, wIthout bure ucratic oversight and delay, here sobh
rdeasea *re ia the .tual tnterests of both eoployces sd esployers. Re-
quiriog goverUrint superlt'lon vould delay the provislo.n of vduable benefits
or additional .o'pesnstloo to older employs vho freely choose to release
their ADEA rights or claims, .od tead to dlscouroge -slyers from offeriog
such enhanced heoeit: to older workes. This rule is therefore atoended to
give older workers atmac freedo of choice. To do otherwise would p-rpetu-
ate the Stereotype that older worker netd the protection of a pateroaliStte
gorersesat.

The aetption does not affect the rights of victioe of age dlscrilnmation
who do not vish to settle theIr dafls. The Commisloan ill enssre that
iedividuals who decline to sign waivers receive a1 compensation ood besefits
to which they are otherwIse entitled. If So iodividual wishes f£C Cuperviston
of a Sattleaent. he or she oay file So EEOC ch-rge. Frtherore, It is the
C-oIs.ioI's position that a waiver caonot prevent an employee froo filtog a
charge vitb the Comutnolon (See EECC v Consstr. Inc. No. b6-1806 (5th Cit.
July 16. 1967) ("A walver of ihe right to ftle a charge Is void as agagost
public policy.')), ad that older esployes *re protected fro retaliation if
they seek to challesge as acnoted waiver as not kooiog sod voluocary or
otherlsse oavl-d.

Section 7(b) of the ADEA. 29 US.C. S 626(b), iocorporates the enforcesent
pronislons of the Fair Labor Standards Act (FLSA). 29 U.S.C. 201 et rq-
In Lorflllsd v. Pens, 434 U.S. 575 (1978). the Supr-e Court held that sot
only tee YLSA esforcesest provlsioto but also pre-ADEA case lIw desliog with
eaforcesent of MISA rtghts were incorporated isco AD£A seottsn 7(b). bhile
the FLSA lIke the AEA is alent 5. whether so esployee can release hie or
her rights under the Act the case law no contractual waivers of FLSA rights
does not permit wivere of bons fide disputes as to coverage or liquidated
daages without goverczemt supervislon. Brooklyn Santos Bank v. O'Neil
324 U.S. 697 (1945); Schulte, Inc. v CanL 326 U.S. ID (1946).

Boveus. the Cosi-ssi.o believes the enforcesent provisions of the MLtA
that arS Incrporsted into the ADEA must be vIewd in the contest of the
different pol.cy conaiderations underlying the two acts. Cf. United Stotes
v. AllcghenY-Lud=Lu Induetries Inc. 517 P2d 826, 841 (5th Cir. 1975),

rent. d eotad 425 U1.S 944 fl97) tIns Otietl-tchulte lIne of case. .were
tied closely to the mandatory terss of pa rilrtatutes, the labor onditions
that produred those ststuces *nd what the Court belioed woos cl Searly dLs-
cernible cougreosino. l Intent.") The FLSA iS a nimon- wage tatute. The
factual toaue. to FLSA cases concern the number of hours worked asd the rate
of pay and ore generaly -amenable to dotsr3nlntton with --e preclis."
(gumyon v. Notional Caub Reoluter Corp., 787 F.2d 1039. 1044 o.. (6th Cir. 1986),
eec. dend. 107 1 Ct. 1 (19 45 under the FISA there Is as ahoolate
presu-ptlon that say unsuperilsed valuers of otninuo vage rights .ould necessarily
be agu lot publIc policy (a.e Brooklyn Savin.s 8a- v , O prs), There Is
so soch presuptios uoder Title VI. United Sases v. Alienhey tudlu= eIdus-
tri, Bnc.rs v. Cver s Electrlc Co. 761 F.2d 452 (5th Cir. 1986)
('A general release of TItle VII claifs does sot ordinarily vlolate public
policy.) he substantive rights protected by the ADEA are closely *anlogous
to the right. protectd by Title VII. ltarenver, a. earlier noted, the ADEA asd
Title VII share a comso purpose of encoargIug the noluotary opeditLious
resolutios of dispute. Accordingly, the Comssion belleves that -adotory
goneroaest superaiclon of ASEA release. would not serve the purposes of
the ADEA *md that unsupervised ADEA releases, like Title VII releases, should
be pemicred prouided they re hn ving voluocary and nan-prospetive, as
required under the standards governing Tile VII releases.

Recently the Sithl Circuit Court of Appeals sitting en bhnc held that
an unsupervised release of Ls AsIA claim in a bona fids factual dIspute could
be valid. Iu yan v. Notional Cash Register Corp., 7B7 F.2d 1039, cet. denled,
107 S Ct 176 (196). The court ressoved that vhere the dispute 1.. factunI
r-ther than a legal oe., O'Netl and Gan do not preclude an unsupervised
waiver or rlease under MA or ADEA. Accord Equal Employnent Opportunity
Coamismion v. Cosnair. Inc. * ls 86-1806 (5th Cir. July 16, 1987); Lancaster
v. Buelkle Buick hnnda Co., d09 F.2d 539 (6th Cir. 1967); Snars - M64traw
Edison Coo, 804 F.2d 1026 (8th Cit. 1986).

The Co-ossins agrees with the rationale and holding of the Sioth
Circsit s Bnnan en bane decision with regard to onsuprvissd! watevs under
the ADEA and has incorporatd that approach fo the fial rule. The Com=Lasion
believes that the rea soning of the Bunyan en bhnt decisIon responds to tbose
connecters who felt that the ADEA does not peruit unsupervised waLvers because
the FLSA erforcenest provisio.s that it largely incorporates allow so nuch
waivers. To the e-teat that any circuit court decision could be read to
conflict with the Runyan en obon decision t(ea Lynn's Food Stores, Iot v.
Inited States ept. of Iaboq, 679 F.2d 1350, 1354-55 (11th Cir. 1982) (where
super-ioed waivers sre held to be as eolusive alternatlve to litigattos or

82-546 0 - 88 - 4
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court-supervised xettinent for all FLSA claioz)) the Coccaission's -sptioa
authority under Sectloo 9 of the ADD5 is belag utSil:Sr to pertit uoaupmrvised
waivers Is those JurisdIctioas.

The Coisio.n has deternined that the reddial purposes of the Act
viii be best served by allogiog the use of waiver agrenceats to resolve
claims whenever eployc an od r pioyers perceive the- to serve their outual
interests, prov ided thst aoy waiesof ADoA rights 0 such agreements .re

kvig sod Etchar. the a cletr r.de rsandiog of the nature of the

rights being waived or the presence of am asserted claim could satisfy so

Initial eleesot of whether a wivis knIt. It is the Co=S missln s

position that a reiease cay ha valid as to claims of which a signing party

has actual kon..ledge *nd those that could have been discovered spps rea.nble

inquiry. S-e OgleOby v. Core-Col. Bottling Co., 620 P. 13pp. 1336, 1342

(N.D. IiD. 1915).

The Consiesion will apply the as.n standards that rat applicable nader

current Title Vi cas law to ADO A waivers. Under Title VI1 , waivsrs are

d.sed to be "kowngso voluntary' if they clearly provide actual notice of

the sature of the rights chat are waive*d ad are fully negotiated without

fcaud or duress. See ro * ers l Elert C, 78 1 F2 .2d 4 52 t th Cit.

1986); Pile. v. University of Mineesots, 710 7 .2d 466 (8th Cir. 1983); LyCht
v. Ford 4otor Co,. 643 F.2d 435 (6th Cir. 1981); EOOC v. T.ITM.t. -D. C.

reight. Inc., 659 F.2d 690 (5th Cir. 1981); Coo v. Allied Chelcra, Corp.,

535 F.24 1094 (5th Cir. 1976), cart, denied, 434 i.S.105: (1978); Watkins v
Scott Papr Co., 5 30 r.2d 1159 (Cr :9ir. 1975). Releat factors That courts
bane previously regarded as isdiaStive sd that the Co-oission is ikely to

find supportive in denonstratiog that a waiver was entered into io a -kowirg

and voluntary' cnannr are et forth in the finol rule. Stcilerly. the Tithe

VII case law prohibition agaist recognicing a waiver of future or prospective
claims (e.g., a .ainer agrreet dated January 1 of a given year is sot
applichlea to risias arteing after that date) will hav full application to

ADA A wivers. Al-eder -. nardne be-so- Co., 415 U.S. at 51U United
Stecs v Allegheny-Lludlum ndustrlees_ ie., 517 F.2d 82b,, 8$ (5th Cit.

5975), crrt._ deied, 425 U.S. 944 (1976). Is additio, the Co aissio will

require that considerstion in o-h..&. for va-lid waver under the AD£ A ot

include meploy.ent benefits to which the ploea is al .ready entitled either by
law or contract, See unvan v NCR Corp. 5, 173 F. Supp. 1454, 1460 (i..

Ohio 1983), aff'd,787 V2dd 1059 (6th Cir. 1986), cert. denied, 10? S. Ct.

178 (1986).

Further, while the Coaiseion takes the position that a waiver, if

valid, oay be a defeae to any clai for individual relief for the -P
5

-em

who signed it, such a waiver cannot be used to justify interfering with an

employyee proterted right to file a charge or participate in a Coanassion

Is-estigatics. gqusI £ ploynent Oq rtunity Consission v. Cosmair. No.

86-1806, alip op. at 5145 (5th Cir. July 16, 1987). The right to files
charge and participate 1S a Codission investigation Is absolutely protected

because It Is essential to the Coaiscion's enforrcenent of the ADiA. Id. The

plsin language of secttoo 4(d) of the AD7 A cacrs It unlasful for an eployer
to take actlon agaist a taployee bcause ha has, Inter a:ia, filed a charge.
See Id. at 5144. The eaforte ant policies underlytg the ADfA * trongly
support this position. Equal £ aployoe t Opportuv Dtydoens V. Coesis,
No. 86-1806 (5th Cir. July 16, 1987); see Pett-ay v Amerias Cast Iron Pip.

Co., 411 F.Zd 998 (5th Cir. 1969).

The CocSmsslon hereby provides notire that it is adopting s legistine

role and enptins allowing non-.... supervised waivers end rleaees of private

riihts as an esptioi to the provisions of Scrtion 7 of the ADiA for any

woiver of rights or release fren liability by an eployee or job applicant
under the Act that is kaouing, voluntary, and in ronfority with the other

requiremets of this rule.

Ispact Analysis - Clasoificatloe-iaerutive Order 12291

The rule to this docceot is nut classified as a jor rule' under

Executive Order 12291 on Fderal Regulation, because it Is not likely to

result In. (1) an anuI effect on the erono y of $100 million or sore; (2)

s -jor Increase So conts or pricer for consunere. individual isdustries,
Federal, State, or local goverent s gencies, or geogrephic regions; or (3)

significant adverse effects on coopetiti-o. caploynent, in-estaent, prodnctiuity,

irnov-tion. or the ability of United Stater-based enterpriscr to coepete with

foreign-bas.ed enterprises Is dosestic or espnrt "arkets. Accordingly. no

regulitory inpact analyss is required.

Siwilarly, the Chairman of the EEOC certifies under 5 U.S.C. 605(b),
-n.uted by the Regulatory Flexibility Art (Pubhif Law 96-354), that this

sneedent will out easult iS a significast inpact OD a subhtantiel -nbuer of

seall enployers.

Accordingly, the COnissin aends 29 C.FR. S 1627.l1 by adding a new
sulbecSion (t) to read as follows:
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1 1627.16 bpecitic e- ptions:

. . . . . . . . . . . . . . . .

(c) Pursuant to the authority contained in section 9 of the Act and Is
accordance with the proctdure provided therein and in 51627.15(b) of this
part, it has been found necess-ry end proper in the public intereat to perolt
waivers or releasen of Clams coder he Act without the Co=isn1.no. supervision
or approval, provided that ouch alvero or releases are knoning and voluntary,
do tot provide for the release of prnoaentioe rights or caimn, ad are not
In ech.age for coosideratino that inciodvo eoploynevt benefit, to which the
inployee is already entitled.

When assessing the validity of a waIver agreent the Cooitslon will
look to. and in likely to find supportive, the following relev-ant factors
that courts have previously identified as indicative of k nowing and voluntary
waiver:

1) The egreIent won in writing in uodsrscandahle language, and
clearly waived the enylnye's rights or clut=s under the ADiA;

2) A reasonable period of tine wan provided for easploye, delibetatoi-

3) Tbh c-ployee wan e..o.ruced to coonult with an attorney.

These are not inteoded as -eclosive nor nost every facto necarily be
present In order for a nai-er to be valid, e-cepc that a waiver ent ulvayn
be in writieg Mnrenver, even where these three ftuors are present, If a
waiver lo challenged, the C.- ino will lohk to the onbhtan-e and circn-
scano a to determie whrther there was fraud or duress

Ne enb waivers or celea.es shall affeet the Co rlsogons right. and
renpoonibIlltcie to enforee the At. Nor shall eoch a waiver bh n-ed to
jostify fnrerfering with an eployneas protected right to ille a charge or
participate in it Cooslsion investigation.

Signed thin - Py of At Weshiotno, D.C.

For the Connissons

Clarenc Thooas
Chuirnan, t qnI Foploy-nt

Opportunity Coeisslon
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C: -. U.S. EQUAL EMPLOYMENT OPPO7TUNIlY COMMISSION
Washington, D.C. 20507

it 30 US2i

Horton D. Fret:, Esquire
NotiSn'i Sentor Citizens io Center
2025 h Street F.V ., Site 400
Washington. D.C. 20036

Dear hr. Fret::

This is in response to ynur Petitioo for Ruieskiog and Otber Actinn, filed
with the Equal Employent Opportonity Comisnin on MIy a, 1987. In your
Petition, you requested tbat the Colnsiasio (A) Rescind the inrerpretocive
rule set forts at 29 C.r.R. I 1625.13 and notify .11 affected enhbrs of the
publii that said rule is not subject to reliance under 29 .S.C. S 626(e)(l);
(8) Publish for public nosent a notice of proposed rulerahIrg which was approved
by the Coonsisoio o June 26, 1984, to be added at 29 C.F.R. 5 1625.21; and (C)
Publish s final ubstantive rule at 29 C.F.R. S 1625.21, 90 days subsequent to
the publication of the above referenced proposed rule.

Pursuant to 5 U.S.C. 5 555(s), you are hereby notified that the Cosissioo
has deternined to dany your Petition. The rote pertinent reasons for thls
deciniun see:

1 Pursuant to the Connisioo' Congresainnol mandate to dmioister end
enforce tha Age iS.Dcririnotn in iEploynent Act of 1967, s an ended tQADEA
or the Act-), it has deternined, after careful reasnsesaent of the statutory
language, the Act's legislative history, related statutes, case lao, and a
thorough en instion of the history of apprenticeship prograao, that Congress
when enarting the ADEA did not intend to subject hoo fide appresticenhip
prograns to the prohibitinon of the Act.

2. Congress patterned the ADEA after Title VII of the Civil Rights Act of
196b4, s aeded (Title VII). In fact, =0y of the substantivs prohibitions of
the ADtA were derived verbatim fro. Title VII. Lorrilard . Poa, 434 U.S
575 (197). Hoverer, while sections 703(a) through (d) oi Title Vil, and sec-
tions 4(a) tbrough (a) of the ADA, sddrens discrininstioo in eploynent, it
is only 5 703(d) of Title VII that specifically addresses dicrimination in
adnission to, or eaployent in, progrono providing apprentiteship or other
training. Inclusion of 5 703(d) show that Congress intended Title VII to
prohibit discrinioation in apprenticeship protrsas c account of race, color,
religion, sex and national orition and that i5 703(a) and (c) alone Vera con-
sidered inauffiri=t to do so. If spprenticeship Is covered by the ADEA, it
would have to be under 55 4(a) and Cc) (sections virtually identical to
SS 703(a) and Cc)). Tet, if the general language of SS 4(a) and Cc) wexs
intended to be broad enough to reach appranticeship prograas, then tha identical
language of SS 703(a) and (c) should hbae sufficed as ell - clarly, however,
Congres believed unecthing suer ws necenry In Title VIl io order
to rach apprenticeship prvgrnnn The Consssion believes that the inclsifon
of S 703(d) in Title VII, snd the absence of a sm-ilar provision in the
ADIA clearly deoon-trates that Congress nde a deliberate decision not to
Include apprenticeship progrus under the Act. Furtharnos, the fact that
Congreas saw a need for S 703(d) in Title VII illustrates tiat bonn fide
apprenticeship progri have been traditionally viewed an sore i toihe ostare
of edocation and less in the nature of esploysest (apprenticeship has been
traditionally recognired as an extension of the educational precess to prepare
young sen and wosen for skilled sployent). This factor in entrenely inportant
in that the ADEA and its legislative history reflect a Congressiocal concern
excluslvely for emplyment dlscrinroatlon. The legislative history of the
ADIA sod the ocissio. of a section sinilar to Title VII7. 5 703(d) indicate that
Co-gress intended to provide retrainin and counsling opportunities for older
woriers not by passage of the ADEA. but by the earlier passage of a cospenioo
Act, the Manpower DeelopOent and Training Act (since replaced by the Job
Training Partnership Act).

3. In reaching its cooclusion that Congress did cot intend to covar
apprettiteship progra.s under the ADEA, the Consinnion has given ro.sidecuble
weight to the Depnrtsent of Labor's (DOL) prior interpretation of tbe Art, so
interpretation proctlgated shortly after passage of the ADEA.

Under established principles of statutory costruction, Congress Is
presmed aware of longstanding interpretations of a statute-hart D0L's (since
19i7) ond the Conmsisin.'s (since 1979) interpretation of the ADEA, and D0L's
(nince 1937) interpretation and oplenentation (aIlowing age restrictions) of
the National Apprenticeship Act. 29 U.S.C. S5 50 et se. - when Congress h..
not acted to change such longstanding interpretations, then It 1s pres=sd
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that Co-gressloa-i jItent has bee, correctly disceroed. This is partlcularly
trve for isterpr-atsroos issued cooteiporaneovsly eith the sttute: -. . . a
couteporaeous coaustruction deserves special deference when it has roeaied
conoistent over a long period of rine. EE0C v. Associated Dry oods Corp.,
449 U.S. 590. 600 n. 17 (1981), citint Troffgl-te - Met ovolt.. Life in.-OaCE
Co. * 409 U.S. 208, 210. Congressional silence during this loSg a period
8sgents Its consent to the Interpretation. Id. This concloal.o Is Inescapable
vhetr Congress has amended the stotst. in other vays during that period (as It
bas tha iDtA), but has left the esistiog interpretattoo uodiatcrbed. Aodrus v.
Allard, 444 U.S. 51, 57 (1979).

4. The lotett of Congress to leave bowm fide apprenticeship prograus
out-Sde the scope of ADEA cover . e bas been reflected by Its handliog of
other related eatters. A onsber of bils bave been iotrodocsd tht wtould have
prohibited age reatrictioos to ppreoticeahip progroms, but .11 have bemr
uo uccasmfl. Vor asample, there were two bills introduced Io the 98th
Cosge-e- to seed the tbtional Apprenticeahip Act to this end. S. 981 (protecting
iodSvidslds op to age 40) a*d S. 1751 (protect"ig iodlviduals regardless of age).

98th Co.g., 1st Seas. (1983). Also, is the 95th Coogress, ao ussuccesful
attenpt va sade to amend Title VII to isclude age .ad bodasecp discri.ioatioo.
bad It hee *uccessful, 5 703(d) on apprenticeship vold bha, applied to age
diecriaiatioa .s vell. E.R. 3504, 95th Coog.. lst Sees. (1977). FPioly. iD
1975 Consgress passed the Age Discrimination Act (ADA). prohibiting age discrio-
Inatioo by prograes receiving federal furd-. Cogress structured the ADA.
however, to estlode lSbor-aaeest joint apprenticeship trainiog progras.
42 U.S.C. I 

6
1
0

3(c)(1).

So deyoing this petitios, the Cori=ston sishe to espl,*1ee that. as clearly
stated is 5 1625.13. aoy boa fide apprenticeship program. are outside the
scope of the ADEA. Sa order to qualify as aoch, a program eat satisfy the
striogent standards sac oot at 29 C.F.R. if 521,2 aod 521.3.

Theae staodards isolude bt are or limited to: oploysent asd trainiog
of as approntice is an ppreoticeable trade; one year or ore of work espereoce
with progressively increasing wages hich average at least Z50 of the journey-
man's rate over the period of the apprenticeohip; auhblsain of the apprentice-
hip program and appreoticeaship agreeseot to the recognizd ppreticeshlp agency

;or registration; adeqoute facilities for traislog sod sopervisioo of the appreo-
tics and the keepiog of appropriate records concernIng the progress of the
appreotice; norsally at least 144 hours . year of related Sostructloo which is
des4ged to provide the apprentice with the theoretical and tehohical sobjents

related to the trade. Apprentlceship programs that do not seet all of the
stisdards in 29 C.F.R. 55 521.2 and 521.3, 3 urleed above, are folly sohject
to the ADEA.

0o retogoitio. of the need by older workers for protection froo age die-
criioatio. Sn trainiog progras generally, the Coeisto, sh en cogoged is
i ostigation. conciliatIon and enforcet, ahall sEitcrtly *mruti.ie the

challenged apprenticeship progra. to Iosure that St i. iS fact boa fide and
is carrying ont its stated porpese. regarding the training of apprentices.

Wie appreciate the isterest show, by the fodividuals aod orgsoniations
suppotiog the Petition. Yoor coasts have been mat useful to os in our

re-1 of present CoIssio. policy. As stated at the outset, hovever. our
review has led un to conclude that the aistiog interpretation at 29 C.FPR.
5 1625.13 correctly reflects the origisal inteot o0 Coogrens ntth regsrd to

the ADtA and bnoo flde appreatiteship progrms,. We beleve that soy change
in that posito, a1 8 detersinatlio properly left fo, the Conress.

Sincerely,

Choir hos
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The CHAIRMAN. Well, Chairman, is it true that the number of
commission employees has gone down?

Mr. THOMAS. Senator, the number of employees, if I may take a
minute, were inflated in the last 30 days of 1980, and the first few
days of 1981. Those numbers went down. The FTE went down
somewhat that year. During my tenure the numbers have been
pretty much the same. Now, we have come to the Hill with budget
requests which would have kept our FTE numbers up around the
3,200, 3,300 mark. We have met with budget reductions in virtually
every fiscal year on the Hill that I've been here.

This fiscal year our budget was increased by $26 million by the
Administration. That has been halved already on the House side
and normally what we get on the House side we also get on the
Senate side, unless someone takes a particular interest or makes a
special effort to increase our budget. The quick answer is yes. The
total answer is that it is a combination of not only what our re-
quests have been, but even more so, beyond the request, what we
have received, the reductions that we've received in those requests.

The CHAIRMAN. Well, I've got your proposed staffing chart.
That's your proposal for Fiscal Year 1987. And in Division I, in
Systemic Litigation Services the Office of General Counsel, it seems
that you have quite a few vacancies among the trial attorneys. Is
that correct?



SYSTEMIC LITIGATION SERVICES
OFFICE OF GENERAL COUNSEL

Propjosed Staffing Chart

1W )

Title of Position

Associate General Counsel
General Attorney
Secretary

Division I

Supv. Trial Attorney
Supv. Trial Attorney
Senior Trial Attorney
Senior Trial Attorney
Trial Attorney
*Trlal Attorney
Trial Attorney
Paralegal Spec.
Paralegal Spec.
Paralegal Spec.
Legal Clerk (Typing)
Clerk Typist
Clerk Typist

Service Serie3
and ura Re

ES-905-04
GS-905-14
GS-318-07

GM-905-15
GM-905-15
0S-905-14
GS-905-14
GS-950-13
GS-950-13
GS-950-13
GS-950 -11
GS-950-11
GS-950-09
GS-986-05
GS-322-03
GS-322-03

H-3842
H-3847
H -3850

CC
to

[NOTE: This chart, indicating vacarzies in the Office cf Systemic Services,
EEOC, was obtained from the Office of General Counsel, EEOC.]

Position
Description

No. Incumbent

H-3844
H-3844
H-3851
H-3851
H-3852
H-3852
H-3852
H-3853
H-3853
H-3854
H-3855
H-3856
H-3856

Vacant

Vacant

Vacant

Vacant

Vacant
Vacant



Division II

Supv. Trial Attorney GM-905-15 H-3844
Senior Trial Attorney GS-905-14 H-3851
Senior Trial Attorney GS-905-14 H-3851 Vacant
Trial Attorney GS-905-13 H-3852 Vacant
Trial Attorney GS-905-13 H-3852
Paralegal Spec. aS-950-11 H-3853
Paralegal Spec. GS-950-11 H-3853
Paralegal Spec. GS-950-11 H-3853

Legal Clerk (Typing) GS-986-o5 H-3855 Vacant
Clerk Typist GS- 32 2-04 H-3857

Division III

Supv. Trial Attorney GM-905-15 H-3844
Senior Trial Attorney GS-905-14 H-3851
Senior Trial Attorney GS-905-14 H-3851 Vacant
Trial Attorney OS-905-13 H-3852 Vacant
Trial Attorney GS-905-13 H-3852 Vacant
Paralegal Spec. GS-950-11 H-3853
Paralegal Spec. GS-950-11 H-3853
Paralegal Spec. GS-950-07 H-3853
Legal Clerk (Typing) GS-986-05 H-3855
Clerk Typist GS-322-03 H-3856 Vacant
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Mr. THOMAS. That's correct. First of all, we allocate what we
have. We don't allocate what we request in the budget. This is
what we have. Our emphasis on litigation has been in the field.
Most of our work and most of our cases come from the field. The
major cases that we have had at EEOC don't come from the sys-
temic trial team and have not come from that team. They have
come from the litigation program that exists in our 22 district of-
fices throughout the country.

Now I can, if you want a further answer on that specific staffing
chart, refer to our general counsel, Charlie Shanor, who is here
and can add to that. But again, our enforcement efforts are in the
field and we have emphasized staffing and adding people to the
field.

The second part of that is that rather than simply just take what
we can get in bodies, we have made a specific effort to go out and
recruit individuals, something that had never been done at EEOC,
to use co-op programs, to use summer programs, so that we can get
the best attorneys and the best investigators in the EEOC, rather
than taking leftovers from other agencies.

The CHAIRMAN. Well, you made the case, I guess, in your re-
sponse just now that EEOC should have people out in the field.
And in reading from your memorandum to all District Directors
and Regional Attorneys, dated August 18, 1987, "unfortunately a
significant number of age cases being forwarded to the Commission
for approval for litigation have statute of limitation problems. Over
one-third of all the PM's submitted involve cases that are beyond
the 2-year statute of limitation."
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, D.C. 20507

me of
Genetal Counsel AUG 18 137

MEM)RASDU.M

TO Ali District Directors
and Ra ionai Attorneys

-Fh4 C harles A. Sharor
-General Counsel

James Troy, d
Office ot P ro erations

SUW.DC: AMA Litzgation and the statute of Limitations

It is essential that the Commssion, in our investigation of ADEA
discrimination clams and in preparation of such cases for Liti.jation, mini-
mize the chance that any claims are barred by the statute of limLtations.
Unfortunately, a significant raunOer of age cases being forwarded to tne Cis-
*ion for approval for litigation have statute of limitations proles. Over
one third of all His sunmitted involve cases that are belonm the two year
statute of limitations. A number of cases recently sutmittea were beyons the
three year statute ot limitations. The purpose of this menoranaum Is to advise
you of this problem and to suggest steps that can be taken to rorrecE it.

-an iou kow, 'for an ADEA lawsuit to be timely, it must be filed witnin
[6ab years OC the discriminatory act. 29 U.S.C. Section 255(a). It the viola-
'F,.on s 'willtul, the statute of limitations is three years. Ibid. WMile
~be aourts are divided over the proper standard for determininj whether a

ioLation is willful, I/ the Justice Department has petitioned the Suprene

]/ The courts of appeals decisions in which the 'in the picture' standard was
aopted are Coleman v. Jiffy June Farms, Inc., 458 F.2a 1139, 1142 (5th Cir.
1972), cert. denied, 409 U.S. 948 (1971);1 Ibrvan v. Bel-Loc Diner, Inc., 780
F.2d 1l13. 1117 (4th Cir. 1985); Secretary ot Dabor v. Dayli4nt Dairy Products,
Inc., 779 F.2d 784 (1st Cir. 1985); -bnoven v. Sgimons Petroleum Corp., 725
F.2d 83 (10th Cir. 1983), Two appellate court cases in which tne more rigorous
"reckless disregard stadard was adopted are Brock V. Richland Shne (a., 799
F.2d 80 (3d Cir. 1986), E. for cert. filed, S.Ct. [Dckct 186-1520
(March 19, 1987); and, %blton v. United Consumers Cluo, Inc., 786 e2d 303 (7tn
Cir. 1986).
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-2-

-court-for-certiorari in a Third Circuit case_2/ that £latly-rejects the mare
lenient 'in the picture' standard. Should the Supreme Court grant certiorari

and similarly reject the 'in the picture' standard, it will be increasingly
difficult for us to rely on a three year statute of limitatiorns.

Another problem that we have noted in sore of the Ris is the presumption
that the Commission almost autoaatically gets one additional year to file an
ADEA action from the date a Letter of Violation is issued. While it is true
that, under CFmsission regulatioms (29 C.F.R. Part 1626.15(b)), tolling of
the statute of limitations starts with the issuance af the LEV, we should not
assume that a court will toll the statute of limitations for a full year. In
SAC v. Colgate-Palmolive Co., 586 F. Supp. 1341 (SD N.Y. 1984), the court
rejected the Casnission's argument that we were entitled to a full year of
tolling. m1e court noted that Section 7(e)(2) provides for tolling when the
Cassission *a atte iu to affeoevoluntary compliance....' 566 P. Supp. at
1344, quoting 29UTS. Section 626(e)(2) (eirqasis added). Therefore, the
Court concluded that the statute of limitations is tolled only as long as
there are ongoing conciliation efforts. The Court rejected the suggestion
that conciliation contirued until the Cncmission sent a letter to the Defen-
dant stating conciliation had failed. It faund that conciliation ceased when
Colgate failed to respond to the Carmission's letter saying conciliation
efforts would end unless Colgate met certain conditions, ard Colgate did not
meet those oondiitions.

Because of the potential statute of limitations problems we should
attempt to file all ADEA actions within two years of the Act of discrimination.
We are therefore reccmmerding that you take the following steps to avoid
statute of limitations problems.

1. Investigators should te aware of pertinent statutes of limitations
under the ADEfi and the imprtance of expeditious, but thorough, investigation.

2. AIEA cases should he promptly investigated in the cxmpliance units
hbe given priority in the legal units for preparing litigation reccm-

In the future, all AUSA PM5 must clearly identify the earliest date
violation crme ncod and, where appropriate, the date when the violation(s)

aged ( due to amerdment of a collective bargaining agreement or the
-enplyeelavir~ng wArk to take another job).

; 4. ADEA actions should he filedin rdlately after the Reional Attorney is
-notified of Coamission approval.

CC: John Schwelzer
Jasquelyn Shelton
Acting Field Managers

_/ Brock v. Richland Shoe Co., supra note 3.
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Mr. THOMAS. Mr. Chairman, that memo was written by our gen-
eral counsel, Charlie Shanor, and I asked him to join us here. First
of all let me give the historical background of that issue.

It had been tradition at EEOC before some of the recent willful-
ness cases, to allow cases to go beyond the 2-year statute of limita-
tion and then allege willfulness and bring the cases in under that
basis. We, as Commissioners, have fought that and argued with our
own internal people, and have worked to push them to get within
the 2-year statute of limitation so that we don't have to argue the
willfulness. This has been a matter of concern to me since I've been
at the agency.

I've asked Charlie Shanor to join me because his memorandum is
a reflection of that concern, and I think he can elaborate on the
specifics.

Mr. SHANOR. The specific data concerning the greater than 2-
year-old charges in age cases, of course, were submitted to the com-
mittee along with the remainder of the statistical data. Roughly a
third of the cases were over the 2-year statute of limitations. We
are nevertheless quite hopeful that these cases will not be found
untimely under the willfulness standard.

The data we submitted to you indicated that one reason for some
of these cases being old was simply that the standard for willful-
ness has changed relatively recently in connection with the Su-
preme Court decision in Thurston. And there is a pending case that
will deal with that in the context of statute of limitations, the
Richland Shoe case.

This was a memo, Senator Melcher, which was expressly de-
signed (before this committee scheduled any action) to deal with
what we perceived to be an aspect of an internal management
system problem. And this is simply one of a large number of initia-
tives taken by this Commission prior to the scheduling of this hear-
ing, in order to try to take care of individual problems which this
or any other agency might have in the management of its work-
load. And there's no question that the workload is very large for
the number of personnel and for the budget that this Congress has
provided for us to handle those problems.

The CHAIRMAN. Well, then Counsel, you're admitting that a
number of the cases recently submitted were beyond the 3-year
limitation, beyond willful?

Mr. SHANOR. Some cases, but, Senator Melcher, we, in addition
to the time frames of 2 and 3 years, receive a time period for toll-
ing during the time when we're conciliating cases. And so in many
of those cases because of the conciliation process, we think that our
filings will be timely. We hope so.

Our concern was to address the fact that when they come to us
in Washington some are late. We were telling the field try to speed
up your processing. The Commission has also told the field in a
number of other ways, try to speed up, give expedited treatment to
these cases because of the statutory framework that surrounds age,
but not Title VII cases.

The CHAIRMAN. Well, I think your memo is clear on the face.
Your concern that, first of all they're exceeding the 2-year limita-
tion, and secondly exceeding, in many instances, a 3-year limita-
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tion. And now you're suggesting that somehow tolling beyond the 3
years is going to help you.

Mr. SHANOR. Well, that's also on the face of my memo, Senator.
The CHAIRMAN. But, Chairman Thomas, only 1 percent of the

complaints in Fiscal Year 1986 resulted in any cases anyway.
Mr. THOMAS. Litigation. That's right.
The CHAIRMAN. That's just recommendations for litigation, isn't

that true?
Mr. THOMAS. That's recommendation for litigation, but those are

totally different from what we resolved in the field.
The CHAIRMAN. Well, what does the 1 percent refer to?
Mr. THOMAS. The 1 percent refers to what we actually-what you

say, we actually litigate.
The CHAIRMAN. Which was 156 cases or 159 in Fiscal Year 1986,

was it not?
Mr. THOMAS. Our total litigation numbers are-you're talking

about age cases specifically?
The CHAIRMAN. Yes.
Mr. THOMAS. I would assume that the 1 percent talks about the

cases that are actually charges that are actually filed, I percent of
the charges filed with EEOC.

Mr. SHANOR. I think that's probably true.
The CHAIRMAN. Well, what are you telling me, Chairman

Thomas? Is the I percent 156 or not?
What is the 1 percent referring to?
Mr. THOMAS. What document are you referring to, Senator?
The CHAIRMAN. Table A of Equal Employment Opportunity Com-

mission, Office of General Counsel, September 8, 1987.
I read this-I'm asking you how to read it? The number is 165.

And it's in a column that leads me to believe that that's recom-
mendations to litigate.

Mr. THOMAS. That's right.
The CHAIRMAN. Now that's recommendations to litigate. How

many cases resulted?
Mr. THOMAS. Okay.
That's resulted-the recommendations to litigate in 109 lawsuits

actually filed.
The CHAIRMAN. One hundred and nine?
Mr. THOMAS. That's right.
The CHAIRMAN. Now so far in Fiscal Year 1987, how many rec-

ommendations to litigate and actual lawsuits have been filed?
Mr. THOMAS. The recommendations thus far in this fiscal year

are 82.
The CHAIRMAN. Eighty-two.
Mr. THOMAS. And there's a lag time between the recommenda-

tions to litigate, then there's approval by the Commission, and the
actual litigation is filed.

The CHAIRMAN. Well, as of September 3, that means that there
are about 27 days remaining in the fiscal year, you've had 82 rec-
ommendations to litigate and out of what total number of com-
plaints? That's 17,000. So in Fiscal Year 1986 there were 17,000
complaints, I take it, or charges filed?

Mr. THOMAS. That's right.
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The CHAIRMAN. And in Fiscal Year 1987 there were 10,900,
rounding it off?

Now there's a little bit of discrepancy here. That says through
the third quarter. But looking at what you're got available here as
of September 3, there were 82 recommendations to litigate. So
what you're telling me is that-Chairman Thomas, you're going to
tell me either one thing or the other. Either you've got enough em-
ployees or you don't. Now which is it?

Mr. THOMAS. If you give me the $193 million that I requested I'll
have enough.

The CHAIRMAN. You would have enough. And so you don't have
enough to do the job?

Mr. THOMAS. If I receive the budget request that I submitted to
conduct the program in the manner that I think EEOC should be
doing, my Fiscal Year 1988 budget request was $193.4 million. That
would be adequate to conduct the program in the manner that I
think we can conduct it in 1988, or for Fiscal Year 1988.

The CHAIRMAN. Well, what we have heard in our testimony
today is that a complaint filed has very little chance of getting any-
body's attention. That's number one. Number two, that a complaint
filed and even getting to the point of recommendations to litigate,
is minuscule, less than 1 percent as of completed 1986 fiscal year.
And looking at it, is going to be about less than .75 percent of com-
plaints filed to even get to the stage of recommendations to litigate
for this fiscal year.

Am I to interpret your testimony that the decline in recommen-
dations to litigate, the decline in actual cases, is due to a lack of
money?

Mr. THOMAS. No.
The CHAIRMAN. Well, which is it then?
Mr. THOMAS. If I get the $193.4 million that I requested I'll be

able to conduct my Fiscal Year 1988 program. That was the argu-
ment I made to the Administration. That's the argument I made
on the House side and I came out $26 million to the better in the
Administration, and $13 on the House side. Now if you don't-

The CHAIRMAN. Now wait a minute.
You made a request for $193--
Mr. THOMAS. Point $4 million.
The CHAIRMAN. And you're saying-what happened in the

House?
Mr. THOMAS. We lost 13 of that.
The CHAIRMAN. Thirteen. And what were you operating in Fiscal

Year 1987?
Mr. THOMAS. One hundred and sixty-seven.
The CHAIRMAN. One hundred and sixty-seven.
Mr. THOMAS. I think-I didn't give you the exact numbers, but

its about--
The CHAIRMAN. That's good enough.
And what were you operating in Fiscal Year 1986?
Mr. THOMAS. I don't have the budget number. I think it was 158.
But the argument that I made in the Administration was very

simple-that we had reached the point of getting the maximum, all
we could expect, in gains and efficiency, with about a 5-percent in-
crease in efficiencies. Without the increase, it would not be enough
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to conduct the litigation program, as well as the compliance pro-
gram, as well as the automation program that we envision. The
Administration's budget was to give us the additional resources,
both quantitatively and to allow us to increase our resources quali-
tatively so that we could handle the program.

Now with respect to the litigation numbers, the success we have
in the bulk of the work (the recovery that we do in the age area, as
well as in our other areas) comes through compliance. And only
the cases that fail conciliation actually are litigated. The recovery
for compliance was $54.7 million in fiscal year 1986. That's over
half the money that we recovered that year through compliance
and litigation.

Now with respect to the drops in recommendations for litigation,
it's very interesting. A few years ago I was criticized because we
were not pursuing aggressively enough BFOQ cases among fire-
fighters and policemen. Well, when Congress changed the law; it
required us to move away from the BFOQ cases, which we did. And
we, of course, were moving more into private sector, and we were
required to study the BFOQ cases. Of course, the cases that were in
our pipeline, were BFOQ cases consistent with what was coming in,
and what we saw out there as problems. Now because of that, we
have to develop different types of cases in order to make up for the
difference.

I also might add that the entire increase in the volume of cases
came during my tenure at EEOC; I've seen the low water mark
and I've seen the high water mark. I've seen horrible cases, poor
quality of cases and I've seen the improvement in the quality of
cases. I did not come here to say to you that EEOC is perfect, but I
can tell you that it's been on an upward trend and it will continue
on an upward trend. And this number of cases recommended for
litigation reflects a number of things other than simply resources.

The CHAIRMAN. The testimony of the American Association of
Retired Persons this morning was to the effect that $450 million
annually in lost pension benefits on post-normal retirement age
pension benefit accrual. You just told me, Chairman, that because
of the law passed by Congress that the Commission made a decision
they had no responsibility to enforce collection of those retirement
age pension benefits. That is not the considered opinion of attor-
neys working for the American Association of Retired Persons.

Mr. THOMAS. First of all, it's kind of interesting. When I initially
resurrected these, I was praised by that same organization. I could
have left the decision on post-normal accrual as I met it, after the
last Administration. There was a letter, even with all of the
changes that were made in the law, called the Ellsberg letter in
which the Department of Labor interpreted the changes in the
ADEA not to require post-normal accrual. I was concerned that
that had not been given fair consideration. I think this occurred in
1983 or 1982-I can't remember. And I instructed our staff to go
back and look at this again, because of those concerns, and because
I couldn't see anything on the face of the statute.

We went through the regulatory process. We had all sorts of de-
bates. We had to do all sorts of economic impact analyses and the
whole bit. I appeared before Senator Grassley when Congress was
considering passing legislation to require post-normal accrual, and
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suggested at that time that it would be easier to do that through
legislation than it would be through the regulatory process because
of the litigation that we could anticipate, because of the differences
of opinion, and because there was a major difference of opinion. It
is not just that easy. You have a letter that says that sentiment
among the individuals who actually drafted the changes in ADEA,
but nothing in the facial language of the statute that says it. We
made the best cut we could and were going through the process to
finalize those regs. When you passed legislation requiring accrual,
you also gave us a deadline by which we were to implement it. Be-
cause we don't have unlimited resources, we made the decision
that we were going to take the people, and it's just a few people,
who worked on these regs off those regs and put them on the new
regs so we could get those done within the required time frame.
And that's simply what we said at the Commission meeting. That's
what we said to AARP. They've never come to EEOC for clarifica-
tion. That's really interesting. But we have made that. There's no
secret to that at all. And I find it intriguing that it said that I'm
the one who doesn't want this when I'm the one who resurrected it.
I could have let it stay where it was when I got to EEOC.

The CHAIRMAN. Well, having started the rulemaking process, you
also made the decision to terminate that rulemaking process, did
you not?

Mr. THOMAS. That's right. I was the same person.
The CHAIRMAN. And was that made at the advice of counsel?
Mr. THOMAS. Terminating the rulemaking process?
The CHAIRMAN. Yes.
Mr. THOMAS. It was made at the advice of our legal counsel, as I

remember it. That's been awhile back. But we do nothing without
the input of-if it's a litigation, our general counsel, if it's a regula-
tory process internal, without the input of our legal attorneys, our
legal counsel.

The CHAIRMAN. I think the question of whether or not given the
set of circumstances that exist right now, the determination of
whether or not post-normal retirement age pension benefit baccrual
is to occur prior to January 1, 1988, perhaps is going to have to be
made by Congress, but because you have effectively mooted this
action by rulemaking.

Now what the reason for avoiding some of the issues that have
been raised by witnesses today? For instance, our first witness was
Mr. Lusardi, who's involved with a class action suit against Xerox,
involving, we're told, 1,300 employees? This was a matter before
the Commission, was it not?

Mr. THOMAS. Was Mr. Lusardi's case before the Commission?
The CHAIRMAN. No. The whole question of Xerox was before the

Commission, was it not?
Mr. THOMAS. Yes.
Well, Mr. Chairman, let me in all due respect indicate that that

was in a closed session of our meeting. And that the discussions of
those cases in the closed sessions are privileged. It is something
that we have indicated to staff that we d be more than willing to
discuss. But what this does for us is that once we begin vitating
that closed session, those sessions become discoverable in litigation
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against employers. And there are many employers who have tried
to discover the contents of those closed sessions.

Now with that in mind, I will try to respond to your question.
We did consider that particlar case and the issue did not have to do
with the merits of Mr. Lusardi's case. As I remember it was a pre-
March or January 1983 case. But rather the actions that took place
subsequent to 1983, those are a different set of facts and a different
group of individuals. Those were our concerns. And it was our judg-
ment that what we had was insufficient. It was a factual judgment,
not a legal judgment in the sense that we didn't think that if the
facts were as we saw them, there would have been a violation. We
just didn't see the facts there subsequent to 1983.

The CHAIRMAN. Well, first of all as to the--
Mr. THOMAS. That's just my opinion. I didn't ask the other Com-

missioners, I'm sorry.
The CHAIRMAN. First of all, whatever your interpretation of the

statute is regarding closed meetings I think that under the Sun-
shine Act Section L specifically specifies that this statute does not
constitute authority to withhold any information from Congress.

Mr. THOMAS. Well, we did not suggest, Mr. Chairman, withhold-
ing information from Congress. We suggested that we not make the
information public. And we indicated to the staff that we would be
more than willing to dicuss it with the staff, as well as with the
Senator, but we have to avoid making the contents of those meet-
ings public. And in fact, we did give the full file to the staff. So we
did not withhold it from Congress.

The CHAIRMAN. Well, then you can tell me why you made your
decision on the Xerox case.

Mr. THOMAS. The facts were subsequent to Fiscal Year 1983.
Each of these cases-we consider over 700 cases a year-we go
through each one in detail, and we have to look at each thorough-
ly. We had just come off, it's very interesting to note, another case
in which we were castigated without facts, we had many problems
and in which we spent $15 million and the respondent spent $25
million and we came up empty. We have to make the judgment,
particularly in large major class actions, whether this particular
case is one that we can win or whether it is one that we should
pursue. We could not pursue every single major class action that
comes along. We don't have the litigation budget to do that.

This case, however, was not a resource question. It was simply
one of facts. And it was a considered judgment of each of the Com-
missioners; each of us was briefed, each of us considered the case
seriously, and each one of us cast our votes, which we do over 700
times a year.

The CHAIRMAN. Now in March of this year the Commission voted
on the Xerox question, and apparently voted to disapprove the gen-
eral counsel's recommendation for litigation.

Mr. THOMAS. That's right.
The CHAIRMAN. So while you consult with counsel, as you stated

in response to an earlier question, the Commission chose in this in-
stance to disregard the recommendation for litigation, is that cor-
rect?

Mr. THOMAS. We do that routinely. It's a matter of fact that
about 85 percent of the cases, or maybe 90 percent of the cases that
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the general counsel recommends for litigation we approve. We do
not approve everything we're not rubber stamps. We review every
single case, whether a small case, a class action, or a major class
action, pattern and practice case. We go through every single file.
Just because the general counsel recommends it, doesn't mean we
have to approve it.

The CHAIRMAN. And except in 85 percent of the cases are you
just telling me that you do?

Mr. THOMAS. About 85 percent of the cases we approve.
The CHAIRMAN. General counsel make a recommendation to ap-

prove it--
Mr. THOMAS. The process is--
The CHAIRMAN. So this is one of the 15 percent?
Mr. THOMAS. That's right.
The CHAIRMAN. And this is one that involves, is it fair to say

1,300 people?
Mr. THOMAS. I don't know whether the class was that large. As I

remember it there were between 40 and 50 people that were identi-
fied.

The CHAIRMAN. I think the testimony we received today was that
it was 1,300 involved.

Mr. THOMAS. You can look at the facts. As I remember it
was--

Mr. SHANOR. That's a currently pending case. Whether that was
the same case, I don't know.

Mr. THOMAS. The Fiscal Year 1983 case is a different case.
The CHAIRMAN. A different case?
Mr. THOMAS. Yes, that's pre-1983.
The CHAIRMAN. That's pre-1983.
Mrs. SILBERMAN. Forty-eight individuals were identified at the

time of recommendation.
The CHAIRMAN. Pardon me?
Mr. THOMAS. Forty-eight is subsequent to 1983.
There are two different time periods that we're talking about.
The CHAIRMAN. Well, what you're talking about is 48?
Mr. THOMAS. That's right.
The CHAIRMAN. Prior to 1983-
Mr. THOMAS. Subsequent to 1983. You're looking at two different

time periods. The case that's in court now, is pre-January 1983. We
were looking at post-January 1983.

The CHAIRMAN. Well, what did you decide pre-1983?
Mr. THOMAS. We didn't decide anything. That was being litigat-

ed.
The CHAIRMAN. That's being litigated.
Mr. THOMAS. What happens normally in private counsel, and

particularly in the age cases, is there are a lot of competent private
counsel, particularly in the large class actions. We make decisions,
often times, to intervene in some of these cases where we think
that we could either assist in providing expert witness of expertise
that they don't have. When you have competent counsel, we make
the decision not to intervene because of the resource question, and
because we can't add anything.

Now in the appellate cases we routinely file a brief or participate
in appeals. But where there is competent counsel we don't inter-
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vene. Those are two separate issues. I think this case is being com-
petently litigated, and there was no question about it. So what
we're talking about is beyond the scope of this litigation.

The CHAIRMAN. Am I to assume that the 48 people involved sub-
sequent to 1983, and you're testifying there are 1,300 prior to 1983,
I guess is what you're testifying. Is that correct?

Mr. THOMAS. That was the testimony of another witness, the
1,300.

Mr. SHANOR. We have no way of verifying or corroborating.
Mr. THOMAS. All I can testify to is that the numbers involved in

the case that we considered were 48 individuals.
The CHAIRMAN. And when did that case arise? When did that

complaint arise?
Mr. THOMAS. The facts involving that case were subsequent to

January 1983.
The CHAIRMAN. Subsequent to January 1983.
Mr. THOMAS. That's right.
The CHAIRMAN. And when was the complaint filed?
Mr. THOMAS. February 1984.
The CHAIRMAN. February 1984. Now are you telling me, Chair-

man, that that's different than those people that were laid off by
Xerox prior to January 1, 1984?

Mr. THOMAS. We looked at the facts subsequent to the period in-
volved in the lawsuit. The information that we looked at involved
whatever processes, whatever procedures were in place during the
time period of the charge that we were considering. And what we
considered at that time was different from what was in the lawsuit.
That's all I can tell you.

If we had had exactly what was in the lawsuit before us as a
Commission, there could have been a different result. All I can say
is that we considered what we had before at the time in making
our judgment.

The CHAIRMAN. Well, I'm reading from the letter of violation
issued by the Commission, dated April 19, 1984, that the Commis-
sion has determined that Xerox has discriminated against the indi-
viduals named and yet to be named in the employment policies and
practices which discriminated against salaried employees within
the protected age group of 40 to 70.

Now this is a letter of violation dated April 19 and at some point
after April 19, you made a determination that there was no viola-
tion. Was that this year you made that determination?

Mr. THOMAS. Well, let's go back a second. Letters of violations
and letters of decisions, LOV's, LOD's, as we call them, are issued
at the staff level. That's a determination in our administrative
process by one of our officials that they believe that discrimination
did exist. The Commission itself makes a separate decision whether
we have enough to litigate. Every recommendation for litigation
contains some sort of decision that there was discrimination. And
we routinely go through every single one as a Commission without
delegating the authority to authorize litigation and make a sepa-
rate decision as to what should be litigated.

The CHAIRMAN. Now a Commission's memorandum, dated April
16, 1984, 3 days prior to this letter of violation, refers to the Lu-
sardi v. Xerox case.
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Mr. THOMAS. Yes.
The CHAIRMAN. So whatever you've been telling me about 48

people subsequent to 1983, meaning in early 1984, as being differ-
ent than the Lusardi case seems not to be the case at all, Mr.
Chairman. It seems to be that that is the Lusardi case.

Mr. THOMAS. In each of the communications from the general
counsel it was made clear that the scope of this case was to be dif-
ferent from that particular case. It says very clearly that the
claims are outside the period covered by that suit.

The CHAIRMAN. The point is, Mr. Chairman, that initially the
Commission relied on the Lusardi case for your own case.

Mr. THOMAS. We take it into consideration as we do everything
that's relevant.

The CHAIRMAN. And the Lusardi case is based on an individual
who was 41 years of age being discharged.

Mr. THOMAS. Senator, if we had the facts of the Lusardi case we
would have probably litigated it, more than likely. I can't vote for
the other Commissioners. We did not have those facts.

The CHAIRMAN. The attorneys working with Lusardi gave you ev-
erything they had. What more can they do?

Mr. THOMAS. It's for a different time period, Senator.
The CHAIRMAN. A different time period.
Mr. THOMAS. It's a different case.
The CHAIRMAN. Nevertheless, it's the same company and the

same issue and you are telling me that it's different.
Mr. THOMAS. Senator, we have to consider the facts in any case

that we have before us. We spent $15 million of the taxpayers
money and $25 million of an employer's money using that kind of
theory-that they did it before so they must be doing it now.

The CHAIRMAN. Is it your opinion that this is just a question of
management decision?

Mr. THOMAS. The Lusardi case? This particular case, Senator?
The CHAIRMAN. Any-they're all similar.
Mr. THOMAS. This case consideration-each one of these cases,

we introduced the practice of going through the files of each case.
That didn't pre-date us. We introduced the practice of considering
evey single cause finding that came in the field, every single rec-
ommendation for litigation. These things weren't done before. They
were disposed of at the staff level. We cleaned all that mess out.
It's not a management decision. It was our concerted effort to
review every single cause finding to determine whether our Com-
mission should litigate. We have exercised our responsibilities in
our best judgment. We didn't do it on a whim. We didn't do it
under pressure. We read all the cases. We considered all the facts.
We debated it. We thought about it. We were briefed on it, and we
made our decision.

It was a tough decision, like some of the others are very tough
decisions. There are very few routine decisions.

The CHAIRMAN. Well it's true that if in the Lusardi case repre-
senting the 1,300 employees, if they should win, wouldn't that set
the tone for the court in the 48-person case that you've been refer-
ring to?

Mr. THOMAS. I think the court would have to look at the facts,
Senator. We have cases that up to a certain time period you do
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have people who recover, and beyond that period they don't. Thefacts of this particular case govern. I don't think it can fall in theshadow of a previous case. That would be relevant, but it certainly
would not be dispositive.

The CHAIRMAN. The question of determining whether or notthere was coercion involved was a matter the Commission consid-
ered before you decided not to go any further with the Xerox case,is that not true?

Mr. THOMAS. I think it was a matter that was before us, yes. Itwas a matter that was discussed in this particular case.
The CHAIRMAN. And having made the decision not to go throughwith the case, can you tell this committee why Xerox knew before

the Commission made their announcement?
Mr. THOMAS. Knew what?
The CHAIRMAN. Knew that the Commission was going to rulethat there was not going to be any pursuit of the case?
Mr. THOMAS. I don't know. Maybe they had some discussions

with our staff. I was informed several weeks before we looked atthis case that this case was still on the agenda, by someone fromXerox, and I did not know it was still on the agenda, and justasked about it. And we were all briefed, I think, a month or two
later. But that was prior to any recommendations for litigation.
There were no subsequent contacts by any of the Commissioners
that I know of with any member of Xerox, including myself.

So my guess as to how they would know or what knowledge that
they would have had is that they would either have gotten it fromsome contacts with our staff or just guessed it.

The CHAIRMAN. Are you aware that they did know?
Mr. THOMAS. No. This is the first I've heard of it.
The CHAIRMAN. And when did the Commission make their deci-sion?
Mr. THOMAS. The decision was not made until the date of thevote.
The CHAIRMAN. What date was that?
Mr. THOMAS. It was a notation vote.
The CHAIRMAN. What date was that?
Mr. THOMAS. We're checking that, Senator. I don't think we haveit here, but that vote-I don't think that was communicated toanyone, to my knowledge, unless it came from our staff. I thinkthat we had a briefing at a Commission meeting, and the staffpretty much knew after that Commission meeting that the votewas going against recommendation. But the vote closed on March26.
The CHAIRMAN. Of what year?
Mr. THOMAS. Of 1987. We were briefed on March 16, and at thattime I think it was fairly clear.
The CHAIRMAN. March 16 of what year?
Mr. THOMAS. It was 1987.
The CHAIRMAN. Of 1987. Then you're not aware of the Xerox Cor-poration 1985 annual report that states in 1984 the company re-ceived a letter from the Equal Employment Opportunity Commis-sion alleging that the Commission determined that the company

had violated the Act. And goes on to state, that the company hasbeen informally advised that the EEOC has terminated its proceed-
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ings in this matter, and this is the 1985 annual report which I sup-
pose--

Mr. THOMAS. I wouldn't have the slightest idea.
The CHAIRMAN. The report was issued a whole year ahead of the

time that you made your vote.
Mr. THOMAS. I wouldn't-the only portion of this that I think we

would have communicated to them is that we were not going to be
involved in the 1983 action, but I think that there is some indica-
tion-in the memos here that that occurred. Now, we discussed with
our attorneys-I believe in early 1984 or 1983, I can't remember
when-this particular action and we limited our investigation-we
didn't duplicate the 1983 action. We just went with the subsequent
action. But that action was alive and well during this entire period.
I don't have the slightest idea how they could come to the conclu-
sion that we had terminated a matter that had not been terminat-
ed.

And it's my understanding also that conciliations were still in
process during this period. In fact I was not even aware that we
were continuing this until we got the subsequent briefings. I was
not involved. And the reason for the time period from our staff as
to why it took so long for us to get it upstairs to vote on it was
because of the ongoing conciliation, and the concerns about the in-
formation we were getting from Xerox.

The CHAIRMAN. Now, regardless of how they knew a year ahead
of time that the case was going to be dropped, Xerox accomplished
the reduction in its work force through terminations as well as
through voluntary retirement. There was evidence presented by
your own staff to show that some of the 3,000 workers age 40 and
older were coerced or forced into voluntary retirement. Is that not
true?

Mr. THOMAS. I don't remember those facts in the material that
was presented to us.

The CHAIRMAN. Are you telling me that your own staff did not
present evidence to show that some of the 3,000 workers aged 40
and older were coerced or forced into voluntary retirement?

Mr. THOMAS. In the case that they presented to us, we questioned
that characterization and the answer is as to whether they present-
ed any evidence, the answer is no.

The CHAIRMAN. Now wait a minute.
I want you to think carefully about this, because the Office of

General Counsel in a memorandum dated March 24, 1987, the-I'm
quoting, "We agree with Systemic that there is sufficient evidence
to allege that many of those who allegedly retired voluntarily did
so only because they felt they had no choice."

Mr. THOMAS. They provided no evidence. There was no evidence.
That's an assertion. That's a conclusion. And the purpose of our de-
bates, deliberations, discussions--

The CHAIRMAN. My question was, Mr. Chairman, whether-my
statement was to the effect that there was evidence presented by
your staff that some of those who voluntarily retired were coerced.

Mr. THOMAS. Senator, the response that I'm giving you is that
that's an assertion. The questions that--

The CHAIRMAN. That's an assertion?
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Mr. THOMAS. That's an assertion, and the question we asked is
what-tell us what happened, to whom, when. We sent them back
after our briefing to get that kind of information so that we could
have a case to go to court. With that kind of information we can go
to court. The mere assertion is not enough in litigation.

This is what we routinely go through in our cases that are pre-
sented to us. Give us the facts. We know what the assertions are.
That's what the debate is about. And then the question is, whether
or not those facts would constitute a violation.

The CHAIRMAN. Chairman Thomas, this memorandum is dated
March 24. You just said that you sent them back.

Mr. THOMAS. We sent them back. The briefing was March 16.
The CHAIRMAN. This memorandum is March 24.
Mr. THOMAS. The briefing was March 16. We were briefed on

these, both individually and at the Commission meeting. The ques-
tions that we raised were: we see the assertions, what are the facts.

The CHAIRMAN. All right.
You raised that on March 16, and they come back with this

memorandum March 24.
Mr. THOMAS. With the assertion repeated.
The CHAIRMAN. With the assertion repeated.
Mr. THOMAS. That's right. With no evidence.
See that's the problem. Okay? We can't go to court with just the

assertion.
The CHAIRMAN. Well then isn't my statement correct that they

presented evidence or what they thought was evidence to the Com-
mission that there had been coercion in some of these voluntary re-
tirements. They think this is evidence.

Mr. THOMAS. The assertion?
The CHAIRMAN. They think this memorandum is evidence.
Mr. THOMAS. That can't be introduced as evidence. They've got to

show something to the judge.
Mr. SHANOR. Your Honor-I mean, Senator Melcher, I was not

general counsel at the time, but I would have to agree that that is
simply an assertion on the face of the memorandum. And the Com-
mission, since it makes the litigation decisions, is entirely within
its parameters, within its authority to ask for those facts. I, of
course, was not there at the time that the questions were asked or
that the answers were given or not given.

Mrs. SILBERMAN. Senator, if I may just comment on that.
This was one of the reasons why when Chairman Thomas took

over the Commission and when the rest of us came on-and we
should probably introduce Commissioner Evan Kemp who's in the
back of the room, our newest Commissioner-that we determined
that it was necessary that we see these files, that we not take two
and three page memoranda with characterizations, but that we
look to what evidence backed these things up so that we would not
get into another sitution like-I guess I can't mention the name of
the $40 million case, because it's still on appeal, but we couldn't do
it any longer. We had to go to court with evidence and this is a
perfect example of a situation where we didn't have it and we were
being asked to. And when we sent them back to get it, all we got
were assertions.
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The CHAIRMAN. I make this entire memorandum, as well as the
letter of violation and the other documents we referred to as part
of the record at this point. But I'm only reading to you small ex-
cerpts from this memorandum, plus the attachment which gives the
original complaint.

Now the conclusion, the concluding paragraph that appears on
page 129 says that, "based on the evidence that Xerox developed and
implemented a deliberate corporate policy, which resulted in a
pattern of willful violation of the Age Discrimination in Employment
Act and upon the unwillingness of Xerox to conciliate within the
requirements of the Act, we recommend that the Commission ap-
prove the filing of the attached complaint."

Now that is attached here. I'm not reading the entire memoran-
dum. I'm only pointing out that on this date, subsequent to
that March 16 briefing that you referred to, Chairman Thomas,
that on this date, March 24, 1987, you've got a memorandum from
your own staff, that says there is evidence of this infraction
of the law. Now, that being the case, I don't see why you're ducking
the point. You may answer, if you so choose, that you did
not believe the evidence was sufficient, but certainly this memo-
randum from your staff shows that there is evidence and that was
the point of my statement. I just wanted your agreement on it, that
you were presented that memorandum.

[The memorandum and accompanying documents follow:]
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
* Washington. D.C. 20507

March 23, 1987

MEMORANDUM

TO: William Ng
Deputy General Counsel

PROM: James N. Pinneyik
Associate General Counsel

SUBJECT: EEOC v. Xerox Presentation Memorandum

This revised PM ls attached, and submitted for review and
forwarding to the Commissioners. Since briefing the Commissioners
on this matter we have reviewed our notes of their comments, and
have received several calls from special assistants with questions
or clarifications on several points. We have tried to Incorporate
information, discussion and analysis to address the questions and
concerns we received. Cases on several issues were suggested for
review and that was done.

There are three possible courses of action. The Commission
might view the findings as supporting an action in the nature of
a pattern and practice case, either on the theory of disparate
treatrent, or on the theory of disparate impact. Secondly, the
Conmmssion might decide that the record only supports a consoli-
dated actton based on Individual claims. Finally, the Commission
night determine that the facts do not warrant further action.

Since CommIssion policy in the area of workforce reductions
or early retirement programs is unclear or unsettled, we believe
that it is appropriate that have the clearest opportunity to
review and constder the several options presented. Any action
taken can be prematurely interpreted--or, misinterpreted--as a
reflection of Commission policy. TraditIonally, the Commission has
been careful to avoid creating confusion as to policy in unsettled,
and sensitive areas before It has had an opportunity to formulate
its views.

We would hope for some guidance as to how this matter might
be resolved. It should be noted that some of our complainants will
be affected by the statute of limitations after the end of this
month.

Attachment
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U.S. EQUAL EMPLOYMENT OPPORTUNrIY COMMISSION
Washington, D.C. 20507

GenealCounsel MAR 2 4 y8f

MEMORANDUM

TO Clarence Thomas, Chairman
R. Gaull Silberman, Vice Chairman
Tony E. Gallegos, Commssioner
Fred W. Alvarez, Commissioner

FROM William H. Ng k
Deputy Genera Coun l

SUBJECr Litigation Recommendation --
Xerox Corporation

For the following reasons, the office of General counsel concurs
in the recommendation of Systemic Litigation Services which we received
on March 23, 1987 to litigate this ADEA case. The proposed complaint
alleges that Xerox Corporation discriminated against salaried employees
and former employees between the ages of 40 and 70 by "Selecting
[them] for termination and forced early retirement based on their
age.' This case is presented for expedited consideration because the
three-year statute of limitations, including one year of tolling for
conciliation, will expire for some individuals atfected by the chal-
lenged practice on April 1, 1987.

Initially, we point out that this case does riot involve a typi-
cal reduction in force situation in which a company has decided to
decrease its overall workforce. In the present case, there is sub-
stantial evidence that, at the same time Xerox was targeting its
older, higher paid workers for termination, it was hiring younger,
lower paid workers into similar, if not identical, positions. Xerox
wds not decreasing its workforce. Instead it appears that the com-
pany undertook a deliberate program to save money by decreasing
the number of higher paid, older workers and increasing the number
of lower paid, younger workers.

Furthermore, we agree with Systemic that there is sufficient
evidence to allege that many of those who allegedly retired vol-
untarily did so only because they felt they had no choice. The
company admits that its voluntary reduction-in-force program speci-
fically focused on those whom it believed should be terminated if
they did not voluntarily retire. In addition, there is direct and
statistical evidence that Xerox targeted its older, more highly
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Page 2.

paid workers, for the voluntary retirement program. It also appears
from the Presentation Memorandum that many of those with whom thevoluntary retirement program was discussed believed that if they did
not retire they would be terminated.

Of course, this evidence does not indicate that all those who
accepted Xerox's otter to retire early were coerced into doing so.Under normal circumstances, we would recommend delaying a deci-sion on the breadth of this suit until we learned more about whichindividuals were in fact involuntarily retired. However, Xerox
refused to provide the information necessary to determine whichindividuals should be included in our claims for relief. Thecompany also has refused to toll the statute of limitations for
any individuals other than the 48 individuals already identified inthe investigation. If we do not file suit on behalf of all poten-
tially aggrieved individuals before April 1, 1987, at least some ofthese individuals may be denied relief. Therefore, we recommend thatsuit be filed on behalf of all persons 'forced' to retire with theunderstanding that we will not seek relief for any individuals whose
retirement was truly voluntary.

It is to be expected that Xerox will attempt to defend againsta suit by arguing that its policy was justified by cost considerations.
In our view, whatever validity a cost defense may have underother circumstances, such a defense cannot be accepted in thiscase because it would serve as a justification for a policy ofremoving higher paid, older workers and replacing them with lower
paid, younger workers.

For these reasons, we recommend litigation on the following
issues:

(1) Termination and coerced retirement of individuals
named in the draft complaint based on age; and

(2) Termination and coerced retirement of similarly
situated individuals based on age.

If you have any questions, please contact me at 634-6700./

pc: James Troy
Director, OPO

James Finney
Associate GC, GC-S

*/ The Commission was briefed on this case at the meeting of
March 16, 1987.
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PRESENTATION MEMORANDUM

Direct Suit

1. Ineoductory lnf-rsation

A. Parties,

1. Defendant: Xerox Corporation

2. Plaintiff, EEOC, on behalf of a class of former
Xerox employees

B. Canmission Charges: Pursuant to the procedures set
out in Section 7(b) of the ADEA, the Com.sission issued
a Lettcr of Violation to Xerox on April 19, 1984.
Three prospective plaintiffs in this proposed lawsuit
have filed charges alleging class-wide age discrimination.

C. Location of Facilities: Xerox is incorporated in New
York. It is headquartered in Stamford, Connecticut
and has facilities nationwide. Most of the employees
covered in this suit worked in facilities in New York
state, California, and Texas. The lawsuit would be
filed in the Southern District of New York.

D. Size of Work Force: The number of salaried employees
in Xerox and its subsidiaries is about 56,000. The
Commission's suit would be limited to former salaried
employees.

E. Nature of the Proposed Suit: The Commission's proposed
complaint alleges that the Xerox Corporation wilfully
and deliberately discriminated against a class of
salaried employees aged from 40 to 70 by targetting
them for termination, on the basis of their age, and
accomplishing the termination through the threat or
operation of reductions in force, while simultaneously
hiring and retaining younger persons to perform the
same work. The suit would be limited to those who
were terminated between April 1, 1983 and the date of
the filing of the lawsuit. Included in that group
are sales workers, engineers, administrators, financial
analysts and marketing representatives.

The relief sought by the Commission on behalf of
these illegally terminated employees would include re-
instatement where appropriate, back pay, adjustment of
pension benefits and any necessary adjustment of health
or life insurance benefits.

11. Nature of Defendant's Business

The Xerox Corporation is a major nationwide company whose
business includes the manufacture, research and sales of
computers, reproduction and business information systems,
facsimile communications products. office products, and
other related activities. Xerox subsidiaries include Ginn
Publishing, Western Union, and Versatec Systems. Xerox
facilities are concentrated in the northeast, particularly
in upper New York state- around Dallas, Texas, and in
California. Personnel policy decision-making, systems, and
records arc centralized in the corporate headquarters in
Stamford, Connecticut.

I1l. Adeinistrative Record

A. Sumeary Case Processing Chronology

1. Dates Charges Filed: A Letter of Directed
Investigation was issued on February 7, 1984.
Individual charges alleging class-wide age
discrimination were filed by three persons who
are prospective class members in the lawsuit.

2. Dates of Determinations: no determinations have
been made by the Commission on individual charges.
A Letter of Violation on the Directed Investigation
was issued on April 19, 1984.
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B. Administrative Record--Narrative

1. Direct Investigation by headquarters Systemic
Programs was begun on February 7, 1984.

2. Based on the pattern of violation found during
its nationwide investigation, the Commsission
issued a Letter of Violation on April 19, 1984
that commenced conciliation pursuant to Section
7(b) of the ADtA (Attachment F).

3. Conciliation efforts have continued since the WV
was issued. During the entire investigation and
conciliation Xerox has been uncooperative In supply-
ing requested data (Correspondence reflecting this
is available for review.). Xerox has consistently
maintained that its actions were not discriminatory
and has refused to discuss its voluntary Reduction
in Force programs during conciliation. Xerox
has declined to consider any broad based settlement
and relief to resolve the violations of the ADEA
alleged in the LOV.

The Commission has fulfilled the standards to be
met in conciliation: An independent investigation
of the alleged discrimination was conducted, Xerox
has been presented with a summary of the evidence
of age discrimination, and the Commission repeatedly
attempted to discuss with Xerox means available to
achieve voluntary compliance, Five formal concili-
ation meetings were held, in addition to correspondence
and telephone conferences.

As provided by the Act, the statute was tolled for
a year while the Commission conciliated.

As required during conciliation, Xerox was informed
that the terminated employees can seek back pay,
of the ways in which it could achieve voluntary
compliance, and of the possibility that the
Commission would proceed to litigation should
conciliation fail. In addition, Xerox was invited
to express its views of the allegations of dis-
crinination and thr EEOC has carefully listened
to and considered its presentations.

Xerox consistently maintained that it would
conciliate only on the basis of some individual
complaints and could not address any of its
overall policies. See Xerox's letter to the
Commission dated July 23, 1986, appended
hereto as Attachment G.

After our last meeting, on January 14, 1987, the
Commission gave formal notice to Xerox that
conciliation would fail. During the meeting,
and in the EEOC's letter of February 5, 1987
(attachment A) we outlined our findings and
informed Xerox that, in light of our evidence,
the inquiry and potential relief cannot be
reduced to a few isolated individual persons.

Xerox has refused our offer to continue concili-
ation discussions in return for its agreement to
a general tolling of the statute. See Attachment H.

IV. Scope of Proposed Suit

The proposed suit would challenge Xerox's practice of
terminating individuals protected under the ADEA, while
hiring younger persons to perform the same functions.
The suit would either be filed on behalf of a class of
employees who were terminated from Xerox after March 31,
1983, who *ere over 40 years of age at their terminations.
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or on behalf of the individuals in this class who have
been specifically identified as ot this date as having
been affected by this policy. forty-eight of which have
been interviewed to date. These identified individuals
attempted to opt into private ADEA litigation now pending
against Xerox (see infra). These individuals' claims
were outside the tine period covered by that suit and they
consequently sought the Commission's assistance in
pressing their claims of discrimination. From the infor-
mation available, it appears that there are ipproximately
110 additional identifiable class members. The suit
would involve three Xerox divisions which have been most
heavily implicated in the involuntary terminations of
older workers. Most of this group of 48 known class
members were in professional positions such as engineer
or were sales representatives. As noted above, the relief
sought for this group Includes back pay, reinstatement,
and adjustment of retirement benefits.

The geographical scope of the proposed suit is nation-
wide, although its focus would be in New York, California
and Texas. Xerox maintains, in its Connecticut headquarters,
a centralized computerized personnel data system containing
records for all employees nationwide. Ouring the investi-
gation, the EEOC developed and organized a computerized
data base from Xerox records which would be suitable for
use during litigation, although updating would be necessary.

The Commission s investigation hea not found direct
evidence of age discrimination in promotions or in hiring.
Though evidence indicates that Xerox seldom hires persons
over 40, no charge has been made by any unsuccessful applicant
that alleges age discrimination. However, Xerox has an
announced policy of redeployment' and retraining of workers
in discontinued jobs to new positions: members of the
class covered in this action allege that there were open
jobs to which they could have been transferred instead
of being terminated. The proposed suit would use this
evidence of failure to redeploy as evidence of discriminatory
motive in effecting the terminations of older workers.

Our investigation has not uncovered any evidence of
a pattern of discrimination on the basis of race, national
origin, or sex. There have been some charges making those
allegations, but upon review the allegations were found to
reflect an individual incident or to be insufficient to
support a cause determination.

V. Other Related Actions

Lusardi v. Xerox, (D.N.J.) a class action suit alleging
compaiy wide age discrimination by Xerox, was filed
March 8, 1983. The original Lusardi plaintiffs were

sales representatives who were terminated after long and
successful careers with Xerox. They filed charges of
discrimination with the frOC when they learned that they
had been replaced by younger new hires. The court has
established a cut-off date, so that those eligible to
opt-in as plaintiffs in that suit are those whose cause
of action arose on or before March 31, 1983. Over 1300
plaintiffs have opted into this lawsuit which alleges
across the board age discrimination against all present
and former employees aged 40 to 70.

Evidence submitted in plaintiff Lusardi's Crpses-Motion
for Summary Judgment supports allegations by the plaintiffs
that Xerox. beginning in late 1981, designed and implemented
a massive program to-get rid of older, higher paid
employees and replace them with lower paid new hires in
an effort to cut costs. This notion is pending.

Also pending is Xerox's motion to decertify the class of
plaintiffs. Xerox has filed and lost five appeals in the
Third Circuit already regarding procedural aspects of filing
and maintaining such a suit as a class action.

VI. PROOF OF ISSUES FOR SUIT



123

The law in the Second Circult, where this lawsuit would be filed.
is that policies to limit higher-paid, longer tenure employees
are violative of the ADEA when these policies disproportionately
impact on workers protected under the Act. Geller v. Markham.
24 PEP Cases 920, 925 (1980). The statistical evidence
developed in this investigation clearly demonstrates that Xerox
undertook efforts to rid itself of older, relatively higher
paid workers and replace them with young workers. This
policy resulted in workers over 40 being earmarked for termination,
and terminated, in proportions far exceeding their presence
in the workforce, while the work they performed was given to
new, younger hires, thus resulting *In violations of the ADEA.
See also Tribble v. Westinghouse Electric Corp. 669 F..d 1193(Oth Cir.7T§Y2T Rarshall v. Arlene knitwcar. Inc., 454 F.Supp. 715
(E.D.N.Y. 19781.

The evidence also shows that official company policy was to
insulate newly hired college recruits from layoff. This is itself
a violation of the ADEA, and further evidence that the reductions-
in-force of older workers were motivated by impermissable
considerations of age. See Williams v. General Motors CorP
26 PEP Cases 1381, 1388 (5th Cir. 1981). facts an the
law as articulated in the above cases and by the Supreme Court
in sanctioning the use of Title VIIVs proof structures in ADEA
cases, Lorillard v. Pons, 434 U.S. 575, 584 (1978), form the
central theory of thTisproposed lawsuit. The facts will be
discussed in detail below.

At the outset, however, sose discussion of the means by which
the RIP's of older workers were accomplished is in order. There
were two types of RIF's--voluntary' and involuntary. Regardless
of the type, individuals received the same severance pay, based
on tenure. However, individuals who were voluntarily riffed
also received outplacement assistance. Individuals were usually
notified that they were vulnerable to the involuntary RIF, and
then offered outplacement should they take the voluntary RIP.
Further, Individuals targetted for involuntary RIP could, if
they were 51.5 years old or older, take the voluntary RIP and
in addition to outplacement, avail themselves of the opportunity
to amortize their severance pay over 30 months and rOhen hold
that money in the plan for another year in order to make them
eligible for a pension payment that they had accrued interest
in, but had not vested in (Xerox had ten-year cliff vestingl.
However, this pension payment would be calculated at the reduced
annual fictional salary computed from the yearly amortization
of the severance pay, thus resulting in substantially lower
pension payments than the individual would have received had he
continued working, even to age 55, let alone to the normal
retirement age of 65. Similarly, for those who had already
vested in the pension plan, the amortization o0 salary would
result in severely lowered pension payments.

This program, called Bridge to Retiresent, required the individual
to allow Xerox to retain his contributions in the pension plan,
without itself making company contributions, until the employee
reached 55, in order to receive the reduced benefit. An example
of the operation of the Bridqe to Retirement Plan for a vested
employee follows:

Sample Employee: 51 years, 7 months old, with 13 years service,
at a Salary of $48,000 annually. Planned to
retire at 65.

BTR Benefits Continued Work Benefits

1. 15 months salary amortized over $48,000 a year until age 55
30 months: funds held until (S179,000 including raises)
employee reaches 55: $60,000 Pension funds augmented by
paid to employee and 1/2 employer contributions at full
normal contributions made, only salary amount for entire period.
until employee is 54.

2. Begins drawing $600/month Earns approximately 5500,000
pension at 55 idraws $72,000 to age 65. Xerox contributes
to age 651. fully to pension account.

3. Age 65: continues to draw Begins drawing pension benefits
reduced benefit of 5600 of approximately $1800 per
per month. month at 65.
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Individuals who availed themselves of the Bridge to Retirement
plan stated they did so only because they had been informed
that they would be involuntarily riffed if they did not, and
the program enabled them to receive something from their
years of contributing to the pension plan.. We believe this
plan entailed no 'swectening' of retirement benefits; rather,
it caused employees to accept substantially smaller benefits
than they would have received had they been allowed to continue
working even a year or two sore, which option employees chose
in lieu of receiving no benefits. Given this, andithe testimony
of employees that they were made to understand they could take
this program or leave with nothing (not even outplacement
services), the voluntariness of the election is highly questionable.
Downey v. Southern Natural Gas Co., 649 P.2d 302 (5th Cir. 19821
4employee's election of early retirement when he has been
told that he was in danger of being discharged and that he
would lose his stock benefits if discharged cannot be considered
as voluntary act; a reasonable person would have felt compelled
to take early retirement and therefore the retirement was
involuntary): Velasquez v. City of Colorado Springs, 23 FEP
Cases 621 (D.Colo. 1981) (an employee who resigns after being
informed that if he does not some means will be found to fire
him has not acted voluntarily).

Finally, that Xerox say claim that its actions were motivated
by economic need does not insulate these actions from ADEA
liability:

Where economic savings and expectation of longer future
service are directly related to the employee's age,
it is a violation of the ADEA to discharge the employee
for those reasons.

Geller v. Markham. supra (citations omitted). See also Laugeson
v. Anaconda Co., 10 FEP Cases 571, 514 (6th Cir. 19751): EEOC v.

3Sadia Cr, 23 FEP Cases 799 (10th Cir. 1980).

Evidence of Com..an ide Pattern of Age Discrimination

Evidence concerning possible age discrimination by Xerox has
been gathered from many sources, including interviews with
charging parties, potential plaintiffs, and plaintiffs in the
Lusardi lawsuit; statistical analyses prepared by an outside
experts information submitted by Xerox, and information from the
record in Lusardi.

Although the period covered in the proposed suit begins April
1, 1983, the employment policies ot Xerox and the specific
circumstances of the terminations of this group of prospective
plaintiffs should be examined within the context of the actions
of Xerox taken between 1980 and March 31, 1983. It is clear
that these actions are directly related to the discrimination
which continued throughout the period at issue here. Consequently,
some of the evidence discussed is from this earlier period.
The actions challenged in this suit began when, as the Xerox
Corporation explained, it undertook extensive restructuring
and organizational changes in order to become more competitive
in the high technology industry. The evidence obtained by
the Commission shows that Xerox embarked on a conscious and
deliberate program of eliminating older, higher paid employees
and by replacing then with younger new hires. Xerox accomplished
this end through involuntary reductions in force (IRIF) and

through coercing older employees to accept what it termed
voluntary programs (VRIFl. The company not only saved

money in salaries but also was able to reduce its costs in
contributions to employees' retirement accounts, as those
contributions are computed as a percentage of employee salaries.

This program to replace older workers with new hires was most
intense in i981 and 1982. The filing of the Lusardi lawsuit
In March, 1983 corresponds with a sudden drop n the number
of forced early retirements, but the terminations of older
workers continued through 1983 and into 1984.

It appears that Xerox is presently reactivating its effort to
eliminate older workers. On October 16, 1986, Xerox announced
that it plans to reduce its professional workforce by offering
early retirement benefits to 4000 of its senior employees.
The newspaper account (Attachment E) quotes Xerox officials
as stating that lay-offs will be necessary if too few older
workers take advantage of this offer. We do not know the exact
details of the proposed 'early retirement benefits being now
otferred.
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There is extensive evidence, both anecdotal and documentary,
that the elimination of older workers from the Xerox workforce
was a corporate policy. Memoranda circulated at the highest
levels of Xerox corporate management state that its *maturing,
aging workforce- is a hindrance and a 'constraint.' Examina-
nation of company personnel policies, along with excerpts from
depositions and internal memoranda. demonstrate that the policies
regarding reductions in torce were developed and directed from
the highest corporate levels of Xerox (Attachment C).

Throughout the investigation and conciliation, Xerox has
maintained that a massive reduction in its workforce was neces-
sary to reduce costs and that this reduction was accomplished
by voluntary terminations and through the use of objective
criteria for the necessary periodic involuntary terminations.
However, the evidence shows that from 1980 through 1983,
Xerox actually hired many more employees than the number who
left. 1/ Iollege recruitment and hiring continued throughout
the period. New college hires were put into the same engineering
and sales jobs from which older employees were being terminated.
But an explicit Xerox policy protected these new hires from
subsequent RIFs, a policy which itself is a violation of the
ADfA. see Williams v. General Motors Corp., supra. Rather
than reducing the number of employees, Xerox was replacing
the older, more highly-paid professionals with new hires who are
much younger. Several former high level Xerox officials have
independently described a pattern of directives orally issued
to midlevel managers at meetings that they must get rid of
the 'old-timers' and that they must 'counsel out' these
employees.

Xerox's actions constituted both disparate treatment of older
workers (they were rifted because of their age) and disparate
impact on older workers (individuals were riffed because of
their pay level, a policy that disproportionately impacted on
protected older workers). The same action may often be
analyzed under either theory. Geller v. Markham, supra.

voluntary reductions in force (VRIFs)(with an offer of outplace-
ment assistance and in some cases vesting in pension rights
accomplished by amortization of severance pay, in addition to
severance pay due all laid-oft employees based on tenure)
were always followed by an involuntary RIF (IRI?). older
workers were 'counselled- that failure to take the 'voluntary'
offer would result in termination with no benefits. Managers
in divisions about to undertake reductions In force were instructed
to advise the targetted older workers that this offer would
not be made again. At the same time, lists were drawn up
showing those who were 'vulnerable' in the next IRIP. At
issue in particular is the Bridge to Retirement program which
was made available to employees aged 51 1/2 with eight or more
years tenure. Under the program, they could amortize the IS months
severance pay they were due for a 30 month pay-out, thus in some
cases ensuring that they would vest in the corporate pension
plan (which had 10-year cliff vesting, the least generous
allowed under law), and ensuring their rights to some pension
benefits; in other cases vesting had already occurred, but in both
cases, the benefit resulting from this program constituted a
very small proportion of benefits that would have been obtained
had the employees been allowed to work to 60 or 65. There is
extensive evidence that those eligible for the program were
told that if they did not take it voluntarily, they would he
involuntarily terminated in the next TRIF and would get no
benefits.

The evidence reveals a deliberate Xerox policy to rid itself of
its older workers, dating from 1982. We fully expect that
during discovery we can obtain similar evidence regarding the
post 1983 time period.

1/ The computerized personnel records obtained by the ?F.C from
Rerox present data only until December 31, 1983, the date
immediately prior to the EEOC's first request for information.
Xerox has refused to furnish updated personnel data.

82-546 0 - 88 - 5
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Because the official Xerox policy concerning reductions in forceis to choose those for termination who have the lowest tenure,absent age discrimination we would expect that the majority ofterninees would be younger, newer employees. Instead, we havefound that not only were most terminees over 40 but that the pro-portion of terninees over 40 was cobsistently significantly largercospared to their presence in the Xerox workforce. This was notonly true for 'voluntary' RIfs; an internal Xerox analysis of RmFsin the Reprographic Business Group shows that persons over 40 werea disproportionately large segment of even the IRIPs (Attachment D).

Analysis of computerized personnel records supplied by Xerox showsthat from 1980 through 1983 Xerox RIFed 2598 salaried personnel2/ who were aged 40 or more at termination, while 22,768 persons
under 40 were hired for the same jdD categories. In 1983. thespecific period on which our proposed lawsuit focuses, 559 personswere RIFed, of whom 65.54 were over 40. During the sane year, therewere 5711 new hires, only 6.71 of whom were over 40. The averageage of those hired in 1983 was 27 years old, while the averageage of those terminated in Xerox's reduction in force programswas 45. Those terminated had an average salary of S31,770; thosehired had an average salary of S18,660. The Commission's
investigation has confirmed that many of these new hires tilledexactly the same positions as those older workers were leaving.

Presented icnnediately below is an analysis of the age of the Xeroxworkforce in the years 1980-83, compared to the average age ofthose rifted, either 'voluntarily' or involuntarily. The lastcolumn indicates the number of standard deviations from theexpected proportion the actual proportion of riffed employeesover 40 represents. The 'expected' proportion is that proportionthat they would be absent discriminetion.3/

COMPARISON OF PERCENT OF XEROX WORKFORCE OVER 40
AND INDIViDUALS RIFFED, FOR EACH YEAR 1980-81

4 OF TOTAL COMPRISED OF PERSONS OVER 40 I S.D.YEAR WORKFORCE IRIF VRIP TRIF USING TRIFS

1980 29.52 52.10 85.71 66.01 11.40

1981 30.96 42.47 46.34 45.71 10.85

1982 32.11 43.36 80.92 62.03 32.24

1983 35.92 54.83 76.95 65.47 14.56

The major job categories affected by the RIFs were engineering,sales and sales management, support services, editorial andpublishing positions, technical and customer service, scientificand research positions. There were 47 RIFs in Engineering in1983, while at the same time there were 325 new hires. Theaverage age of the new hires was 28.5, while the average age ofthose RIFed was 46.2. During that year, there were also 21RIPs in Sales and Sales Management, while there were 1441 hiresin this category. Throughout the period Xerox advertisedextensively in major newspapers around the country for applicantsfor sales positions. The ads typically sought persons with'frao two to four years' experience. Presented below is a
comparison of the workforce with those RIFed, by the percentageof persons over 40 in each category.

2/ we have used Total RIPS which are the combined voluntaryand involuntary RIFs, due to the lack of 'voluntariness' evidentIn the operation of the program.
y/ The report of the expert statistician retained by plaintiffsTn the Lusardi case presents extensive analyses of the effectsof Xeroxss Rips and is available for examination. The statisticalanalyses presented here are drawn from that report.
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COaMPARISON OF PRESENCE OP WORKERS OVER 40 IN XEROX WORKFORCE
AND AMONG RIF. BY JOB TYPE, 1980-83

Percent Over 40 Years Old
Job Type workforce IRIF VRIF TRIF

Sales and 19.01 38.71 84.40 63.02
Sales Management

Finance/ Accounting 25.48 39.55 49.24 45.33

Marketing 33.65 44.94 49.65 47.04

Engineering Support 47.87 58.33 81.63 71.26

Engineering 49.82 50.59 72.79 64.46

Technical Customer Service 25.43 49.10 63.68 59.11

Editorial and Publishing 48.09 40.91 88.46 66.67

Scientific and Research 41.07 43.01 77.44 64.98

The average of of those ROFed for the period 1980-83 was
43.54 years. The average age of those hired was 27.97 years.

While the statistical analysis shows a marked pattern of dispro-
portionate impact on employees over 40, at issue is whether
those persons categorized by the company as voluntary RIFs truly
volunteered. Xerox has, in its presentations to the EEOC and
In defense of the private lawsuit, omitted so called 'voluntary
RIFS' as it asserts that those who left in this category could
not have been discriminated against since leaving Xerox was
their choice. Repeated requests to Xerox to furnish the
names of the persons it contends were voluntary RIFs. so that
Xerox's assertions could be verified, have been refused. While
surely some who left were truly voluntary, the evidence is
persuasive that many who were termed as voluntary RIFs by
Xerox only left as a result of coercion. We may assume that
the known difficulties in finding employment for relatively
low-level employees around 50 years with the threat of no
outplacement assistance made voluntary termination particularly
necessary. We have therefore analyzed all RIPs together.

Even when only involuntary RIFs are examined, however, the
evidence reveals that older workers were disproportionately
targetted for termination. Sometimes this targetting was based
on purportedly 'objective' criteria. For instance, Xerox
developed a matrix of tenure and performance that it used to
categorize persons in engineering divisions. The cells in
this 'objective' system, however, are not arranged to give
equal consideration to those with most tenure. Further, the
newer college-recruited hires were not even put in the matrix:
they were exempt altogether from RIP for two years. Xerox
could not provide any objective rationale or method for its
arrangement of cells in this matrix.

Victim Identification

Persons in the known prospective plaintiff group were termi-
nated froma Xerox during the period from April 1, 1983 to July
30, 1984. All but 15 of the group were terminated in 1983.
Most of the group members worked for the Reprographic Business
Group in Webster, New York, in which massive RIPs tool place
in late 1982 and early 1983. These RIFs continued at a slower
rate throughout 1983.

The known 48 individuals previously referenced on page 3, sopra,
have come to our attention through their efforts to join the
private lawsuit and their charges of discrimination filed
with the Comeission. Although we have received extensive
computerized personnel records, Xerox excised the names and
other identifying information about employees from these
records, and has consistently refused to furnish the names of
its employees or former employees so there is no practical
way to identify individuals who have not come forward on
their own. it is expected that during discovery additional
individuals who allege discrimination on the basis of age
will be identified. The number of additional potential
plaintiffs is estimated to be a aximamu of 150.
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The group for whom relief was sought during conciliation and
who would be plaintiffs in the lawsuit proposed here includes
former engineers, managers, sales persons and clerical workers.
Most of these former employees allege that they were forced
to resign or retire when they were given the choice of taking
a 'voluntary' (with or without Bridge to Retirement, depending
on their ages) RIP program or being involuntarily RIPFd with
no outplacemeent benefits. The group also includes several who
were terminated involuntarily when divisions or plants closed
or functions were moved elsewhere; in addition, there are
four former employees of the U.S. Insurance Group, a Xerox
subsidiary, who were fired with the allegation that their
performance was inadequate. Data received indicates that these
allegations were unfounded.

Anecdotal Evidence

Typical of the allegations of age discrimination from the
Reprographic Business Group in Webster, New York is the
experience of a former business analyst. Mr. B., who worked
in the accounting division of the RBG, at 53 was the oldest
professional employee of 15 in his unit. After the announcement
that the unit had to be reduced by three professiohal employees,
Mr. B. 's manager told him that he was vulnerable to the involuntary
RIP which was-coming and that his only chance to get severance
benefits was to take the early retirement program being offered.
Mr. B had organized the unit several years before and had
consistently received above average performance evaluations.
There was no allegation that his performance was deficient in
any way. However, Mr. B.' s manager told him that instructions
had been given that he, the manager, was to get Mr. B. to leave.
Although Mr.B. had the longest tenure in his department, he
was the only one in the unit to leave the company at that time.
The only two others in the department who were over 50 were
initially moved to other departments and left during a subsequent
RIF. The 53 year old business analyst was replaced by a person
in his early forties. Although the official Xerox policy is
to transfer employees rather than terminate them, the open
position to which Mr. B. sought to transfer was filled by a
less qualified employee who was in his thirties. This is persuasive
evidence of age discrimination. See Williams v. General Motors
Corp., supra, at 1387. Mr. B. 's 'volntary early retirement
Fas resute~d in the loss of about two thirds of the retirement
benefit he would have received had he worked until 65, when he
planned to retire. He was out of work for 2 years and the
job he was able to get pays 112,000 less than his job at Xerox.
He will not recover the retirement Income he had been planning on
from his work at Xerox.

The experience of another 513 year old terminated account
executive is typical for the employees who took the Bridge to
Retirement option. Kr. H. had worked for Xerox in its New
York sales office tor 20 years. For 18 of those years he had
been a member of the President's Club (composed of employees
who exceed their sales goals for the year). His last three
performance ratings were 4's and S's in a 5 point rating
system. Nothing in Mr. N. 's record indicates that he was not
a consistently good performer. He states categorically that
he did not want to retire when he was asked to do so by his
supervisor. However, he saw how 'old timers' in his division
were being assigned to unfamiliar and inferior territories in
which they were unable to achieve their sales quotas. He
felt that he had no alternative but to take the 'voluntary'
bridge to retirement option. He had planned to work until he
was 65. As a result of his forced early retirement his life
insurance was reduced from a $300,000 policy to S5,000, his
medical benefits were reduced, his social security benefits
will be reduced as a result of his lower earnings,,and his
benefit plan from Xerox. which was based on age 65 retirement,
is much less than it would have been had he been allowed to
continue working there. Although he is again working for
another company, he has had to take a $27,000 pay cut.

The facts belie Xerox's assertion that those it terms 'voluntary
RIFs' chose to leave because some better alternative was open
to them. Many of those in the group of prospective plaintiffs
remain unemployed or have taken jobs which pay much less than
they made at Xerox. Several have lost their houses, moved
across the country to find work, and have been unable to
continue to send their children to college. It is clear that
the current economic circumstances of the prospective plaintiffs
could hardly have been chosen voluntarily.
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Vii. CONCLUSION

In considering whether employers have violated the ADEA.
courts have consistently held that in order to establish a
prima face case of age discrimination, terminated employees do
not have to show they were replaced in exactly the same job.
They must show only that there were jobs available which
they were qualified to perform and that younger persons were
treated more favorably. Haqelthorn v. Kennecot Cor . 710
P.2d 76 82 (2nd Cir. 19837 W hav extensive evience here
that many prospective plaintiffs were replaced by a younger
person in exactly the same job. There were many other jobs
which they were qualified to perform and which were being
filled regularly by younger new hires.

Plaintiffs may use both statistical evidence, which raises an
inference of discrimination, and direct evidence to establish a
prima facie case that their termination was based on age.
EEOC v. Sandia Corp.. 639 F.2d 588 (10th Cir. 1980). In the
Sandia case, as here, the employer undertook a reduction in
force in order to lower its personnel costs. Sandia's purportedly
objective system for ranking employees to be terminated was
found to be illegally biased against its older workers.
This practice, also undertaken at Xerox. along with Xerox's

protection of young workers from RL, provides a strong case
that Xerox's preference was for young workers. The fact that
young workers earn less money does not make the action legal.
it is not a 'factor other than age when the higher pay of
older workers in inextricably bound with their age. Geller
v. Markham, and other cited cases supra.

As the agency charged with enforcement of the ADEA, the
Commission has an obligation to be involved in important cases
to the extent that it can help shape the development of case law
and can insure that victims of illegal age discrimination are
afforded appropriate relief. Although the number 9f persons
in the prospective class is small here, the issue of forcing
older workers out In order to save money is an important one
of topical interest and wide implications in American society.

In addition. allegations of age discrimination by Xerox have
been highly visible. The Commission's investigation and
Letter of Violation, along with the private lawsuit against
Xerox, have been widely reported in newspapers around the
country. During our Investigation and conciliation we have
received frequent bipartisan congressional inquiries as to
the progress of our action in resolving the allegations of
age discrimination against Xerox.

Based on the evidence that Xerox developed and implemented a
deliberate corporate policy which resulted in a pattern of
wilfull violations of the Age Discrimination in Employment
Act, and upon the unwillingness of Xerox to conciliate within
the requirements of the Act, we recommend that the Crumnission
approve the filing of the attached cosplaint.
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N U.S. EQUAL EMPLOYMEt OPPORTUNrTY COMMISSION
W onkge, DC 20S07

February S. 1967

Christina B. Clayton. Esquire
Assistant General Counsel
Personnel and Environmental Health

a Safety
Xerox Corporation
P.O. Box 1600
Stamford, Connecticut 05904

Re, PEC v. Xerox Corporation

Dear Ms. Clayton:

we ha"e received your letter of January 20. 1987. You
feel we bad reached a tentative agreement at our meeting on
January 14, 1987. It Is the Comissions understanding,
based upon your letter, that Xerox will g-see only to a
tolling of the statute with regard to the individuals who
have couplainad to the Co=ission and whose claims are being
represented by us for purposes of conciliation; In return
for this agreement, Xerox would, as soon as practical. but
within three months. submit to the Cission the Information
that we requested in our letter of Septeaber 11. 1986.
provided that the information requested Ls deemed by Xerox to
be relevant. and such information Is allowable under Rule 26
of the Federal Rules of Civil Procedure (P.RC.P.).

with regard to the meeting which was held on January
14th, It was not our understanding that any tentative
agreement had been reached. it was our understanding that
you and the other Xerox representatives would return to
Stamford and Inquire from higher management whether it would
he willing to agree to a general tolling of the Statute while
conciliation efforts continued. If Xerox was willing to
agree to that contingency, ths Oission would provide the
names of approximately 100 former Xerox employees. Xerox
would, on a *rolling basis, (to be completed within 3
months) provide the Coamission with the information requested
In our September 11. 1986 letter, provided the information
requested was allowable under Rule 26, r.RXCP. Upon receipt
of this Information. and any other position statement or
information provided by Xerox. the Comeission would nanlyze
each claim and facilitate further discussions with Xerom on
those Claims and on the various practices which the
Comission believes violate the Age Discrimination in
Employment Act (ADEA).

Your letter makes It clear that there were different
understandings reached at the January l4th meetiag. Xou.
also, appear to have clarified your position *, that meeting
by insisting upon unilateral determination by Xero of
whether information requested by the Cission is relevant.
It was specifically asked at the meeting whether the scope of
your determination to send the information requested was
limited to the parameters of Rule 26. *.R.C.P. The response
to the question was yes.

This supplementation and Xerox's refusal to agree to a
general tolling illustrate why it aF.nars that further
conciliation efforts will be futile. At this point, we
believe it will be helpful to capture in this one letter the
Cmissions view and position on the processing of this
charge to date.

On February 7, 1984. the Coission issued a letter
coencing a directed investigation into possible ADm
violations. This investigation was triggered by a large
number of charges that had been filed with the Coision
around the country by individuals claiming to be adversely
affected. Those alleged violations revolved around Xerox's
aeries of programs designed to reduce through voluntary and
involuntary means its labor force (RIPs).
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The Cmission conducted its investigation recognizing
that the Statute of Limitations was running on all individual
claims. To Conduct its investigation. the Comasion bad
Included a detailed request for Information In Its February
7th letter. The Commission received noa non-statlstical
general information on charging parties and policies in
March. 1984. Xerox did not provide the crucial statistical
and computerized data requested by the Cmission at that
time. Xerox complained about the volume of that information
and specified that it would take a minium of 26 weeks to
provide that information to the Commission.

when aome of that information was produced by Xerox in
July of 1984. it was critically Incomplete. Despite
assurances by Phil Smith and others from Xerox that it
contained all of the codes necessary to analyze tha
Information, family job codes were missing. Lower level
Xerox personnel verbally confirmed that they know that all of
the information (including the family job codes) was 0ot
produced. it was not until Septemer, 1964, that Xerox
supplied readable computer-records.

During the time the cission was experieing the
frustration of ascertaining the ompleteness of the
information provided by Xerox, and trying to analyze that
information, it also interviewed the charging parties and a
large number of other former Xerox personnel Including an
individual who assisted hn the deslgning of the reduction In
force plans. Their collective festimany indiosted that the
Ru~s were implemented in an overwhelmingly involuntary
fashion, and were designed to bit older workers the hardest.
The Coemission obtained copies of memoranda, one of which was
presented to Xerox, which Indicated that the programs were
aimed at replacing longer tenured, higher paid employeea of
Xerox with lower cost new hires.

The Com=ission analyzed all of the information that
Xerox had provided pursuant to the Commission's initial
request for information. Our analysis revealed a
disproportionate impact on protected age group members. both
with regard to voluntary and involuntary terminations

The above specified information from witnesses and
Xerox, the failure of Xerox to provide all of the Information
specifically requested by the Commision (particularly the
commission request for the names, addresses and telephone
nunbers of all former Xerox employees who voluntarily'
resigned from Xerox during the period of time covered by tha
Comission'a request), the receipt of misinformation
concerning the completeness of the information presented by

Xerox. along with the quickly passing statute of limitations,
led to the issuance by the Commission of a Letter of
Violation on April 19. 1984.

Xerox should note. and this point is important, the
level of proof in an investigation is reasonable cause' to
believe that discrimination exists. This burden is an
administrative one and Is a significantly lesser burden than
that Imposed by a trial court. This burden was satisfied by
weighing all aspects of the invetitgation that wis completed
within the time frames with which the omission must comply
to avoid sacrificing any potential claimant's rights.
Xerox's own actions, Inactions and delays contributed to our
findings.

Further, the omission wants Xerox to be abundantly
clear on what was found. The emission has four. that Xerox
engaged in a 'eries of programs which violated the ADEA by
involuntarily (or with the use of undue influence) operated
to disproportionately terminate employees over the age of
forty, and most particularly those over the age of fifty.
These programs cre diverse. The Commission does not know all
of these programs because of the restrictions imposed by
Xerox on what information it would release to the Cmmission.
However. the Commission has reasonable cause to believe that
there are several such programs. These programs have
discriminated in their aim and In their implementation.
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we continue to regard the issues bare to be t2ose of a
pattern and practice of age discrimination, rather than a

series of Individual events. We regard the cexclaints of
Individuals who have cam to our attention to be exasples of

policies and widespread practices that originated at Xerox
Headquarters and were implemeted In local facilities
nationwide.

The Coeission has not placed any artificial limitation
on the time period during which Xerox has engaged in these
practices. Any supposed limitation has beeu created by

Xerox. It is without foundation. and not the result of
anything the Comeission has proffered.

we feel that we have made ample attempts to conciliate
our findings. we held several meetings vith Xerox in 1984.

during which Xerox was permitted to present Its position and
view of its RIP programs. we listened, considered what was
presented. but heard nothing that would justify altering our
findings. Specifically, the Cyanys presentation on
September 12, 1984 was overly simplistic and drawn against
only two broad categories of age groups. The presentation
solidified our finding that there ware prograns (eg.. the

bridge to retirement program) which were clearly, by
definition. aimed at Older workers. and which were
implemented in a discriminatory fashion. Xerox's position
concerning the 'voluntariness- of the programs was In direct
contradiction to hundreds of interviews of former emPloyeea.
Noreover. Xerox's refusal to provide the C' ission with the

names of 'voluntary RIF«s lent further incredibility to
Xerox's position. We firmly believe that a good many, if not

most of these 'voluntary- terminations were not voluntary.
but were Involuntary.

We held additional meetings, and telephone conversations
with representatives from Xerox. in a last effort to resolve

this matter, the Commission offered to provide the names of
potential victims, in exchange for certain Information
pertaining to them and similarly situated Individuals and a
general tolling of the Statute. This has been rejected by
Xerox. Xerox has said it refuses to conciliate on the
'voluntary RI? program. lMoreover, Xerox continues to insist
that there is no Issue of pattern and practice
discrimination, but merely, perhaps, isolated Instances.

In a nutshell, for conciliation purposes only, the

Comlission insists upon Xerox making offers of reinstatement
to the persons for which the Coission is willing to provide
names who were adversely affected by Xerox's policies. making

back pay arrangements to these Individuals, adjusting pension
and other benefits. and eradicating all policies and
practices which operate to involuntarily terminate protected
age group workers. We would also Insist upon a general
tolling of the statute of limitations for all victims since

March 31. 1983. We. again, offer these parameters to Xerox.
If within five (5) days of the receipt of this letter, Xerox
has not accepted these general terms, we have

no alternative but to deem conciliation to have failed
pursuant to Section 7(b) of the ADEA. and Systemic Litigation
Services will seek authority from the Comisiners to file
suit.

Associate neral Coensel
Systemic Litigation Services
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ATTACHMENT C

CSO FIELD STRUCTURE

TASK FORCE

o OB3ECTIVE

- CENTRALIZED/CONSOLIDATE CUSTOMER SUPPORT FUNCTIONS (ADMIN,
WORK SUPPORT, FIELD TRAINING, EQUIPMENT CONTR6L, AFTER SALE
SERVICES) OUT OF BRANCHES AND INTO 10 REGION CITIES.

o PILOT IN DALLAS IN 198, N4ATIONAL LAUNCH IN 1984/85.

o ON GOING SAVINGS $26 MILLION (HEADCOUNT REDUCTIONS AND RIFFING
HIGHER PAID/MORE TENURED PEOPLE WITH GRADE 3 ENTRY LEVEL)

o ONE TIME 1.iPLEMENTATION COST -. $30 MILLION (CONTINUANCE,
RELOCATION, TRAINING)

o NET SAVINGS/COST:

1933/34 1985 1M96

$ (IH.8) S s.3 $ 25.0

o LOW COST CITIES ALTERNATIVE RESULJTS IN ADDITIONAL ANNUALIZED
SAVINGS OF $9M. THIS RESULTS IN 85% INEXPERIENCED PEOPLE VERSYS 55%
UNDER THE REGION CITY PROPOSAL

o REMAINING BRANCH ORGANIZATION WOULD BE SALES/TECHNICAL SERVICE.

II111132
DY I S Cb

Exhibit 'E' - page 1
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BUSINESS SYSTEFS GROUP
1983/i�84 OPERATING PLAN.

F',;?OVER PEVIEW

THEMES

a SUBSTANTIV HEADCOUWT
REPRSIRAPHiCS.

REDUCTIONS TAKEN. ESPECIAtLY IN

* REPROmRhiCS ACTIONS REPRESENT 16% FEADCOUNT REDUCTION
SINCE 19c1; PRODUCTIVITY GEATER THAIN THAT LEVEL DUE TO
OFFSETTING VOLUME GROWTH.

* ACTIONS TPXEN INCLUDE R-iQ RESTRUCTUE, LOW COST HIRES
HIRING LIMITATIONS.

* FURTHER PRODUCTIVITY PLANNED FOR 83/84 - I95UE 15
REALISM OF FURTHER TASKS BEYOND THOSE PLANNED.

OTF:_R BUSINESS C-rs.0'1 MUST BE EVALUATED ON A
BUSINESS-Y-B3US! NESS BASIS AND APPROPRIATE DECISIONS
REACHED.

* FUNCTIONAL HEADCOUNW1 LEVELS MIRROR OVERALL REDUCTIONS.

Exhibit 'E' - paqe 5
2
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XEROX. COi ID.Ei4IAL

I ANPOTER LANNW cu PR

1. RI~EwORtE~iE Ytt~D MJMOtRIILCt R EPLt ctACHMtEtg
or A O TO 1. TARCET RATIO BY SE"EUSER 515

i DETERMINE AN ORGANIZATIONAL STRUCTURE FOR YOUR RESIZED WnSS,
WHICH ALLOWS YOU TO MAINTAIN QUALITY, COST EFFECTIVEKU AND
-SCHEOULL

PATICULAR ATTENTO SHOULD St FOCUSED ON LIMINATMn LEVELS
Of MANAGEMENT AND INCREASING SPANS OF CO`TROL

11.1iTmisuntcirUTORS|

CONSIDER NECESSARY STAFInC LEVELS AND CRAN' LEVEL
DISTRIBUTION IN EACH GENERIC 301 FAMILY, eo, NU15ER OF FOREMAN.
ENGINEERS, EXPEDITORS SECRETARIES, ETC.

1 MDETIFY AND LIST THE SXlLJ REQUIREMENTS FOR POSTlIONS I TE
EVARESIZED ORCANIZATION. THESE REQ0RZXMELTS SHOULD INCLUDE

TECHNICAL, ADIIN1STRATIVE AND MANACERIAL SKILLS AS APROPRIATL

s. SELECT EMPLOYEES TO STAFF PTIOrNOCREQUIEMENTS IN YOUR
Nth£RESIZED ORCANIZATION.

- CONSIDER EMPLOYEES.

* SKILL KNOWLEDGE. UNIQUENESS AND FLEXISILIY

* PAST EXPERIENCES AND EDUCATION

- IN ADDITiON, FOR MANACEMENT POSInONS ALSO CONSIDER EMPLOYEES.

* HUMAN RESOURCE MANAGEUENTIADWNSTRATWE SKMLS

* ALITY TO ACH1EVE RESULTS IN COST EFFEC(E MANNER.

5. ID£NTEFY EMPLOYEES YOU WOULD PREFER TO SEE LEAVE THE COMPANY *4,
WEAKIMARCtNAL PERFORMERS, ItUTEO GROWTH POTETNnAL, LACK
ofIL\IMTED SKILLS NECESSARY IN RESIZED ORCANIZATION, ETC.

* DEVELOP C.ONsTRL'CTIE, NO-THRE4ElN, PLAS TO
ENCOURACEICOACH TlHESt IDE£TIFIED EMPLOYEES TO CONSIDER
VOLUNTARY REDUCTION IN FORCE.

- gvPLA THE DIFFEPENCES BE.TEtN VRIF AND RIU OPTloNSSENEfnTSL
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XEROX COisFI ENTIAL

.. Private
MAlN17WER PLANIN PROCESS Da

I lDEVtLO' OU'o PREUM61INARY REDucTIN 34 FRCE ;RU) LIST m. TME
PERFORMAHNCEIERVICE MATRX.

*. SCRUTINIZE YOUR .FF LIST TO REMOVE ESSENTIAL EmftOYEES, La, THOSE
YOU N£ED TO RUN THE RESIZED SUSINESS(AS tWNTITFED IN STEP i

- REVIEW YOUR UST OF ESSENTIAL EMPLOYEES AND DOCUMENT THEIR KW
EXCLUSION AS 'CRITICAL SKILLS. IGGI POTENTAL OR 'RECENT NEW
COLLEGE NRE.

L REVISE YOUR PRELIMINARY RIF (DEVELOPED STEP a U.? TO COMPENSATE
FOR YOUR REMOVALS IN STEP F.

IMgANAG -I^E

I IXSURE APPROPRIATE NUMBER Of MANAGERS N!T SEEN IDtNTIFZD TO
REFLECT ELIMINATION OF OCGANIZATIONAL LEVELS AND. INCREASE
SPANS OF CONTROL. SE RPLUSED MANAGERS SILL B EITHER
PEASSICNEDIDOWN'tRADED OR RICED BASED ON GCUIDE S AVAILASLE
FROM YOUR PERSONSEL MANAGESL

. YOUR RESIZED ORGANZATICINAL STRUCTURE SILL BE REwVErED SY
SENIOR DIVISION MANAGEMENT TO ASSURE APROPRIATE UMAGEMENT
REDUCTIONS HAVE BEEN PLANXV.D

Lt| INODtlDUAL CONTAISUTORS

. tSSURE APPROPRIATE NU MBER w INDIV1DUAL CONTRIBUTORS . BY
VARIOUS GENERIC 3O0 FAMILIES - HAVE BEEN IDENTIFIED.

S. FOLLOWINC THE VOLUNTARY REDUCTION IN FORCE APPROVALS, DEVELOP
YOUR OFFICIAL RiF LIST. CGlUNG APPROPRIATE CONSIDERATION TO THE
PERFORMANCEISERVICE MATRIX, CRITICAL SKILLS, HIGH POTENTIALS.
RECENT NEW COLLEGE HIRE EXCLUSIONS AND PROTECTED CLASS
REPRESENTATIONS

10. SUJtIT YOUR FINAL RIF LIST TO DMISION PERSONZNL FOR CONSOLIDATION
AND MA&NAGEMENI REV1ETIAPPROVAL
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STRATGMPLANNINGNN FFACTOR5

gfLtOX WORKIFRCt CtIARACTFRISTlCS

tiURIM WNRXGDN¢ RK Q Di P4nTS THE REPROGRAPHICS S

M MONROC COUNTY &MAGE AG.7

- MANUPACTURING EXEMPTSIHOURS *1-.

ENGINEERING EXEMPTS to

* VS. TOTAL UL. OPERATIONS

*VSTWR&S 53

* AVItAGE AGE MAY INCUA AS A RESULT OP ISSI R.IC4HlXN S
CONSTRAINYS

* WiLL InUCATAD WlT TEND TO U OVIR-SPKCIAUIED BY FUNCTION

* hIGH EXPACTAT)N , |

eAszn ON XEROX DRAMATIC GROWTH AND MANAGEMENT PHILOSOPHY fl
SUPPORTETI BY INGII PROMOTION RATES (APPROXIMATELY 2S IN U.S. FMR
91o0 AND 19h11 AND HIGH PAY rn
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SKILL REQUIREMENTS Or THE MATERIALS COST ENGINEER

TO EFFECTIVELY SUPPORT N'EW PROGRA'1S UNDER

ABSOLUTE COST CONTROL
(CONJT INUED)

AGE LEVELS 114 PE AND PCE ARE A CONSTRAIN4T Ud PJMIDL!tNG
- IEW ROC E

- US PE AND PCE MECHANICAL AVERAGE AGE OF 54+

- /1Ei0 BLOCD) NEED9, P TICULARLY IN MECHANICAL
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offe" There ISe good possailblty thet the Waly crnt ltwleecemp te
etheement optlm may tot be offertd egain especially wIth the additiond twue
mmtl. of pay. All eiploym eligible for ratiremett wder te W112 VRr
Pudiag. should give setious coisideration to their btuiu pVIrU In H1gM of this
optioL. Man9ag e.. hI ta, will accept " approve wirtuily aleplp tom fat
the VRr.

TO ALL GRADC 10% AM ABOVE

hbis grou should understand cmesiage simllar to the bove, iLe., "AsMta salary
cotnuance via the VRF may not be offered agien. In additl n, It should be made
clear that the grade 10 an above popvlation will be effictedalgnificantly by the
pending RIF. Loch irdividual should usderdand that there Is VUW jupardy and
that managemet will accept and *pprave virtually SU applications far thm VRIF.

R1conmendad Proce Each enf staff magr should s en the a
populetioni (separately ot together) to Eluai th

abv. AL management discllreto bbdivIka
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ATTACHMENT E

XEROX CONFIDENIW.
Intmrnae n*|e~~~~~~~~~~~~~~~ 6051 V

D. .Res . JA. StMb yS :31-

--Cemp~ ~~~~~TC*siaten
15814 veerGs ersnne

~ Of ace with i 1

lies lott11 hoe

oCaRso h. Uas ts.

Chelts Uth er w a rUle bcceuntiing Arals la
54 " t_ e u 14 rezrs*f g Irr Is

We holuntlrdoo for the o eluntr Syeeties o Fare.ILI!?) an left August 17. la is letter he *t t-
a ws energetically adviset to accept rthe VW

h ue wasw told he was vla rable no also
fel th b. e A Year' rut*wa beig replae ae

wr* lde er- for ate$ eter So yers of ago.

As 7o0 1how. = hos glse through e SigifIcaUt
resizing to Include a voluntary and Involustary
Reduction In Force (RP). The HOt Coatrelo/Plaixg
function hs been reduted frou 24 to 14 since
Jaury 1. 1542. LUnder was stack ranked as the
bowest exempt within 0(0 Control &sa Ws placd o
th Initial Involuntary Reduction In Force (IRalr
list. Me a told he A be value r beus

a wasiii ir h boos laat rplcd e a
final 21. !L- tw- other Crtl 2
left La - 1 a snw coll*te hi ov*-s -'

. _ 1

The TiIF for tfose who were 51lk years of og* with
S years of service received an additional I omaM
and could take to pay over tine to assist thOO Me
bridging to retirement. Since this was an adventa
over tbe lt1t benefits. we did comunicate to pople
the differences and apprised these who we felt wer
vulnerable. They were told, however, the IIP list
could not be finalLzed until we had all tha VUF}S
and until it was approved by both IG and CaTporate
senior masagemat.
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ATTACHMENT F

EOUAL EMPLOYMENT OPPORTUNITY COMMISSION
WASHINGTON. D.C. 200

Letter of Violation

I issue, on behalf of the Commission, the following findings
as to the compliance of Xerox Corporation with the Age Dis-
crimination in Employment Act (APEA). as amended.

The Commission has determined that t'he Xerox Corporation has
discriminated against individuals named, and yet to be named, in
violation of Section 4(a) of the ADEA by following em-
ployment policies and practices which discriminate against
salaried employees and former employees within the protected
age group from 40 to 70. These policies and practices include,
but are not limited to, selection of employees for termination on
the basis of age.

Section 7(b) of the Act requires that before instituting any
action the Commission shall attempt to eliminate the discrimi-
natory practices alleged and to effect voluntary compliance with
the requirements of the Act through informal methods of concili-
ation, conference, and persuasion. Section 7(e)(2) of the
Act provides that the statute of limitations period which is
applicable to Commission enforcement will be tolled for up to
one year after conciliation is begun.

This determination will serve as notification that the Commission
is prepared to commence conciliation in accordance with 17(b).
The period during which the statute of limitations is tolled,
as provided in 17(e)(2), begins upon issuance of this letter.

it is the policy of the Commission to notify the persons
aggrieved by the violations which are the subject of this
determination of their independent right of action under the
ADEA. However, we plan to withhold such action for at least
10 days in order to provide you with an opportunity to discuss
this matter further. Carlton Preston, a member of my staff
with whom you have already met, will be contacting you shortly
to arrange a meeting to begin conciliation.

On behalf of the Commistion,

es N. Finney
Associate General Counsel

Date
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P. 0. so. X 600
St.fowd, ConKtk*t 0690
203 3294700

Office of General Cooaf

EXPRESS MAIL

XEROX February 20, 1987

James N. Finney, Esquire
Associate General Counsel
Systemic Litigation Service
U.S. Equal Employment Opportunity Ciammission
Washington, 0. C. 20507

Dear Mr. Finney:

The short answer to your letter of February 5, 1987 is that Xerox does
not accept the terms of conciliation that you propound.

As we have stated time and again, Xerox has no policy of age
discrimination and has engaged in no age-discriminatory pattern or
practice. For that reason, we cannot agree to a general tolling of the
statute of limitations nor can we agree to eradicate policies and
practices 'which operate to involuntarily terminate protected age
group workers.'

We recognize the possibility of individual incidences of discrimination
given the number of managers that Xerox has and the degree to
which operations are decentralized. We have expressed to you since
November of 1984 our willingness to investigate individual charges,
discuss them with the EEOC, and take individual corrective action
where appropriate. At our last meeting, we offered to toll for six
months the statute of limitations applicable to these individuals in
order to facilitate the prompt resolution of their claims. You have
repeatedly refused to take the first step, which is to give us a list of
names.

We request one last time the names of these individuals and the
opportunity to conciliate their claims. As you are well aware, some of
the claims are almost four years old, and if the individuals are truly
aggrieved, they have been waiting too long for redress.

I shall save for another day a recital of the many misstatements of fact
and mischaracterizations concerning the long history of this
proceeding that your letter contains.

Very truly yours,

4 A L be
Christina E. Clayton
Assistant General Counsel
Personnel and Environmental Health & Safety

CEC/htt
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P.. 0kE 500
2Utfowactimps. ATTACHMENT G

COffa o GqgaCoUUMa

July 23, 1986

James N. Finney. Esquire
XE~tZ( Associate General CounselXF O Systemic Litigation Services

U.S. Equal Employment Opportunity Commission
Washington, D.C. 20S07

Dear Mr. Finney:z

I am writing in reply to your letter of July 14, 1986, which we
received on July 18, 1986. Your ietterand the condusionsthatyou
state the Commission has reached are a surprise to us and, we
believe, are inconsistent with what has actually transpired in this
matter.

In order to assist in clarifying our position, I believe that it would
be helpful to summarize the chronology of priorevents:

* In February. 1984, Xerox received from the EEOC a letter of
investigation into alleged violations of ADEA. This letter
requested voluminous documentary and computer data
relating to the calendaryears 1980 through 1983.

* In March, 1984, Xerox met with EEOC representatives to darify
the scope of the investigation being undertaken by the EEOC
and to reach agreement on the data to be supplied by Xerox.

* In late March and early April, 1984, Xerox began to produce to
the EEOC the agreed upon materials, including many
documents and the initial set of computer tapes.

* On April 19, 1984, and before Xerox had completed its
production of data, the EEOC issued a Letter of Violation
under ADEA and started the statutory process of conciliation.
While we were somewhat dismayed that the EEOC would
issue an yOV before the EEOC had an opportunity to review
the data being supplied by Xerox and to listen to our side of
the case, we agreed to participate in the conciliation process
and to complete the submission of data.

* Throughout the time period between May and August, 1984,
there were various written and telephonic contacts between
the EEOC and Xerox. Xerox completed its submission of data.
There was a meeting to assist the EEOC in analyzing the
computer tapes. There was one conciliation meeting at which
the EEOC indicated that it had anecdotal evidence relating to
the 19801-983 time period. Xerox asked for information and
offered to investigate such individual cases.

RECEIVEpJ,
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* In September. 1984, a full day meeting was held with EEOC
representatives, including yourself. at which Xerox presented
information about the personnel activities in question and a

statistical analysis of what actually happened. The EEOC
presented its preliminary statistical analysis and provided
Xerox with one Xerox memorandum about which the EEOC

was concerned. This discussion was limited to the years 1980-
XEROX J A 1983. Subsequent to the meeting, Xerox provided to the EEOC

an explanation of the memorandum about which the EEOC
had expressed concern.

* Subsequent to the September meeting, the EEOC requested
that Xerox provide the names of all persons who participated
in voluntary reductions in force in the years 1980-1983. At a
meeting in the EEOC's offices in November. 1984, Xerox
informed you that we would not provide such names and

, explained why we took this position. The EEOC at that
meeting agreed to provide Xerox promptly with information

\ on approximately 100 cases in which individuals had indicated
to the EEOC that they felt age had been a factor In their
termination. Xerox agreed to investigate these cases and
meet with the EEOC to discuss them. This was the last meeting
between Xerox and the EEOC.

* In January, 1985, in a telephone conversation, the EEOC again
reiterated its intention to provide Xerox with information
about approximately 100 individual cases. There was no
further contact until January, 1986.

e In January, 1986, in a telephone conversation, the EEOC again
reiterated its intention to provide Xerox with information
about approximately 100 individual cases. Commission
Counsel informed Xerox for the first time that these cases
were outside the Lusardi time frame, that is after March 31,

U983. The Xerox response was that this was a new subject
matter which we would have to consider upon receipt of
details from the EEOC. There was no further contact until
receipt of your letter on July 18, 1986.

Several conclusions flow from the chronology described above:

* Xerox has never been requested to provide data,
documentation or to explain its position for the years 1984.
1985 or 1986 and has not been given the opportunity to do so.
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* Except for the January. 1986 telephone call, all discussionsbetween Xerox and the EEOC have been limited to the years1980-i983.

The basic point is that, during our conciliation proceedingscovering the period 1980-1983, Xerox was never told by the EEOCuntil the January, 1986, telephone call that the 1 TO cases to whichXEROX you now refer actually encompass a 'post-Lusardi' time frame.Xerox has repeatedly informed the EEOC that, given sufficientinformation, it would investigate and address individual daims ofterminations presented to it by the EEOC. We are still ready to doso with respect to the new daims you mentioned. I Waled youroffice on July 21, 1986, to setup a meeting and am rwaiting yourresponse.

Sinceryou9

Phlp E. Emith
Assistant General Counsel
Personnel and Corporate Affairs

PES/htl
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

EOUAL EMPLOYMENT OPPORTUNITY
COMMISSION,

Civil Action No.
Plaintiff,

v. COMPLAINT
THE XEROX CORPORATION, a

New York Corporation

Defendant.

COMPLAINT

JURISDICTION AND VENUE

1. Jurisdiction of this Court is invoked pursuant to 28

U.S.C. Sections 451 and 1345. This is an action authorized and

initiated pursuant to 29 U.S.C. 626(b) of the Age Discrimination

in Employment Act of 1967 as amended, 29 U.S.C. 621, et seq.

(ADEA) incorporating by reference Sections 16(b) and (c) and

17 of the Fair Labor Standards Act of 1938, as amended, 29

U.S.C. 201, et seq.

2. The unlawful employment practices alleged below were

and are being committed within the State of New York and the

in the Southern Judicial District of New York.

PARTIES

3. Plaintiff equal Employment Opportunity Comsission

(EEOC) is the agency of the United States of America charged

with the administration, interpretation and enforcement of

the Age Discrimination in Employment Act, and is expressly

authorized to bring this action by Section 7(b) of the ADEA,

29 U.S.C. 626(b), as amended by Section 2 of Reorganization

Plan No. 1 of 1978, 92 Stat. 3781, as ratified by Public

Law 98-532, effective October 19, 1984.

4. At all relevant times defendant, the Xerox Corpora-

tion and its subsidiaries (Xerox), has continuously been

and is now a New York corporation, doing business in the

State of New York and is now subject to the provisions of the

ADEA.

5. At all relevant times defendant continuously has

been and is now an employer engaged in an industry affecting

commerce within the meaning of sections 11(b), (g) and (h) of

the ADEA, 29 U.S.C. Sections 630(b). (g) and (h).

r'_Lan m-a.
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6. Prior to the institution of this lawsuit, the

EEOC's representatives attempted to eliminate the unlawful

employment practices alleged in this complaint, and to effect

voluntary compliance with the ADEA through informal methods

of conciliation, conference and persuasion within the meaning

of Section 7(b) of the ADEA, 29 U.S.C. 626(b). All statutory

prerequisites to suit have been met.

STATEMENT OF CLAIMS

7. Since April 1. 1983, and continuously up to the present

time, the Defendant Xerox Corporation has wilfully engaged in

unlawful employment practices in violation of Section 4(a) of

the Age Discrimination in Employment Act, 29 U.S.C. 623(a).

S. The Xerox Corporation has followed employment

policies and practices which have illegally discriminated

against its salaried employees and former employees, aged 40 to

70. The illegal policies and practices implemented by Xerox

include. but are not limited to. selecting employees for

termination and forced early retirement based on their age.

9. The former employees against whom Xerox has wilfully

and illegally discriminated on the basis of age include, but

are not limited to: William Albertson, Diego Baca, Francisco

Barletta, Sarah Barnes, Joseph Bartell, Robert Bars, Jack

Blankenship, James Bovitz, Lean Brady, Richard Bronson, George

Brown, Sally Butler, Robert Cameron, Ronald Caselli, Floyd

Caskey, Walter Cayeaux, Eraldo Chiecchi, Joseph Ccsmeta, Reynaldo

Deary, Anne Drucker, John Flahive, Berman Fleishman, David Fox,

Bernard Franck, Jon Frdckleton, Diane Gott, John Gosnell, Bar-

bars Gravely, Robert Hall, Merrill Haug, Mary Elizabeth Hunter,

William Karlsen, Robert Luchette, Kenneth Mrowiec, Rolando Munoz,

Alphonse Oliveri, Tom Ossentord, Patrick Powers, William Previdi,

Robert Rankin, John Scatetta, Charles Schubert, Joseph Sironelli.

Robert Thompson, John Tortell, Ralph Tuzi, Anthony Vito, William

Watkins, and Robert Weiler.

10. The effect of the policies and practices complained of

in paragraph 8. above has been to deprive illegally its employees

and former employees, including those named in paragraph 10.,

of equal employment opportunities and otherwise adversely

affect their status as employees because of their age.
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11. A judgment restraining violations of the ADEA and

requiring the retroactive making whole of employees who have

suffered as a result of age discriminatiOn 
is specifically

authorized by 29 U.S.C. 626(b) and 29 U.S.C. 217.

PRAYER FOR RELIEF

12. WHEREFORE. The EEOC respectfully prays that this Court:

A. Find that the Xerox Corporation has violated the

ADEA following policies and practices which discriminate 
against

its employees in selecting them for termination and forced early

retirement on the basis of their age;

B. Grant a permanent injunction restraining Xerox

Xerox, its officers, agents, successors. and all 
persons acting

in concert with it, from engaging in any employment practice

which discriminates because of age;

C. Order Xerox to institute and carry out policies,

practices and affirmative action programs 
which provide equal

employment opportunities for persons who are 
forty years of age

or more, and which eradicate the effects of its past and

present unlawful employment practices:

D. Grant a judgment requiring Xerox to pay appropriate

back pay and an equal sum as liquidated damages, in amounts to

he proved at trial, to persons adversely affected by the unlawful

employment practices described herein, namely the persons

listed in paragraph 9. above;

E. Order Xerox to make whole those persons listed 
in

paragraph 9, and all other persons adversely 
affected by the

unlawful employment practiCeS described herein, by 
making

contributions to retirement benefits and insurance benefits.

by reinstating employees, and by other appropriate injunctive

relief necessary to eradicate the effects 
of its unlawful

employment practices.

F. Grant such other relief which the Court deems 
proper

under the circumstances; and

G. Award the EEOC its costs of this action.
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JURY TRIAL DEMAND

The EEOC requests a jury trial on all questions of fact

raised by its complaint.

Respectfully submitted,

JOHNNY J. BUTLER
General Counsel (Acting)

JAMES N. FINNEY
Associate General Counsel

LEROY T. JENKINS, JR.
Assistant General Counsel

KAREN H. BAKER
Senior Trial Attorney

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

2401 E Street, N.W.
Washington, D.C. 20507
202/634-6003

DATE
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Mr. THOMAS. Senator, every single presentation memorandum or
transmittal memorandum makes its best case. They tend to be ad-
vocacy pieces. These memorandums have gotten me into major liti-
gation where I've been taken for a ride, where I've taken a bath.
They've gotten the Commission in major litigation where we have
been taken for a bath. Okay?

I cannot, nor do I expect each of the other Commissioners to
simply accept each one of these memorandums on face value. They
are a part of our deliberative process. And I would suspect that if
the Commissioners feel that we are going to be grilled on each one
of these 700 decisions that it will have a tremendous chilling effect
on that deliberative process.

The CHAIRMAN. And then when did the vote occur?
Mr. THOMAS. I think sometime subsequent or maybe even before

this memorandum.
The vote was subsequent to or during the time period that this

was either being written or subsequent to it. But each of the Com-
missioners had been briefied informally on this during, I think, a
period of about a month before that. It was an important case. It
was one that I wanted to make sure that each of the Commission-
ers had time to consider. It came up to us on a very short notice.
And it was not one that I was aware of until the very last minute.

Mr. SHANOR. For the record, Senator Melcher, the memorandum
from the Office of General Counsel, which is the two-page transmit-
tal memorandum, is a different document from the 16-page presen-
tation memorandum. It is very likely that the dates are different
on those and that the presentation memorandum was before the
Commission and it had a chance to look at that in advance of the
two-page general counsel memorandum.

You were reading, in other words Senator Melcher, from a docu-
ment that was probably before the Commission at an earlier time
than the time frame you thought.

Incidentally, I might mention that on page 10 of that presenta-
tion memorandum there is a statement by the staff people involved
saying, we fully expect that during discovery we can obtain similar
evidence regarding the post-1983 time period. And that may well
have been what the Commission was concerned about. What is that
evidence; why do you think it is likely? Those sorts of questions
are, of course, entirely within their prerogative.

The CHAIRMAN. Well first of all, not to get this hearing record
today any more confused than it is, the memorandum that I read
from is dated March 24th, 1987. You have referred to just now a
presentation memorandum which I believe would have been pre-
sented on March 16th, is that correct?

Mr. SHANOR. The Commission was briefed on it orally March
16th and might have had it prior to that time. I do not know.

Mrs. SILBERMAN. I may be able to clear this up, Senator.
The memorandum that's dated March 24th, if I remember cor-

rectly, that two-page memorandum was indeed dated and sent to us
on March 24th. It covered a presentation memorandum which pre-
viously had been the basis of the briefing on March 16th. And one
of the reasons, at least from my point of view, that the case was
voted down was that despite our requests on March 16th that there
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be an enhancement of the information, none was made available to
us.

And then, if I may finish, the actual vote took place by our nota-
tion procedures, and I have a piece of paper in my briefing book
that says that it was circulated on the 25th, due at the close of
business on the 26th, and mine is signed with a note and initial
saying that I actually-although it says March 26, that it came
back to me and it says, per RGS, 3/27. So it was within that 48
hour period.

The CHAIRMAN. Now, Chairman Thomas, you said that some-
thing happened very rapidly. What was that something that hap-
pened very rapidly? This is a case that was voted on on March 25th
and March 26th, 1987 involving events that occurred in 1984, or
prior to 1984.

Mr. THOMAS. No. What I said happened very rapidly, I believe it
was in either early March or late February when we were told we
were going to get this again. Because I had some concerns about
what was going on with this. And I just asked that all the Commis-
sioners be briefed on it, because the request was going to be that
we continue to pursue this case by I think, tolling the statute, or
something like that. I can't remember exactly what it was. But the
statute of limitation was about to run out. And the staff-that was
the action forcing event. And so it was coming up to us on a very
short time frame to consider it before the statute ran out.

That's what I meant by it was on a tight time frame.
The CHAIRMAN. Well, nevertheless, it's exactly what I stated.

Evidence was presented by your staff, whether you thought it was
good evidence or not, on March 24th, in this 16-page memorandum,
that says that there's discrimination-I correct myself-coercion of
some of the employees of Xerox forced into voluntary retirement.

Now in addition to that during this period of time, this memo-
randum happens to say on page 2 that during this entire investiga-
tion, Xerox was uncooperative in supplying requested data. "Xerox
has consistently maintained that its actions were not discriminato-
ry and has refused to discuss its voluntary reduction in force pro-
gram during conciliation."

Chairman Thomas, what's the Commission for, if it's not to make
sure that you've got all the data in front of you and that you're
looking at all this from the standpoint of whether employee's
rights have been violated. Isn't that your mandate?

Mr. THOMAS. If the facts were as they were stated in the conclu-
sion, we would have litigated. They were not there.

The CHAIRMAN. Well then you do agree-
Mr. THOMAS. We do not litigate on conclusions.
The CHAIRMAN. Do you agree or not agree that that is exactly

what your mandate is?
Mr. THOMAS. We do it. I mean we just spent a million dollars on

investigative training despite the budget cuts on the Hill, so as to
train our employees to get the facts.

The CHAIRMAN. Chairman Thomas, I said at the outset of this
hearing that it wasn't a happy hearing, and it wasn't one that this
committee sought at all. It's one that we had to respond to because
the complaints we are receiving are so significant that they cannot
be ignored by this committee.
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The testimony one of today's witnesses does involve this very
case. And that's the reason that I have pursued it with these ques-
tions. I think that money or no money, the integrity and the very
function of the Commission is under question. I, for one, will vote
to give you your full request for money, but I'm not satisfied that
that's all that's needed.

It just seems that whether you get $165 million or $190 million
plus, that you're requesting for the next fiscal year, the real ques-
tion is whether the Commission in operating in such a way as to
protect peoples' rights-in our case we're only looking at the older
Americans covered by the statute dealing with age discrimination
and employment. I find it a little hard to describe somebody just
over 40 years old as an older worker, but nevertheless that's the
way the statute describes it.

Mr. THOMAS. Well, Senator, if I may respond to that.
I do consider it a question on my integrity. And I think it's an

insult to the Commission as an institution. First of all, the individ-
uals who have all these complaints-the organizations, until we
voted the way that we voted on some matters that they were inter-
ested in, did not seek to meet with us to discuss any of these issues,
did not seek to express concerns directly to us; rather they sued us.
They have not sought to work with us. We have always had an
open door policy. We do not change cases to suit employers. In fact,
there are members of this body who have requested us to talk to
some of their employer constituents and all we can promise them is
that we will talk to them, without making changes in our deci-
sions. And we've taken a very hard line with employers. When we
have the facts, we pursue the cases. And it does do us dishonor, the
entire way that this hearing was handled, the accusation and the
insinuations. The one thing that I brought into this job that I
intend to take away from it is my integrity and my name, and I do
not like it attacked.

The CHAIRMAN. There is a record of a declining number of inves-
tigations. There's a record of a declining number of cases. That on
its face makes anyone wonder.

Mr. THOMAS. I raised those numbers, Senator. I'm the same
Chairman who resurrected the agency. We take over 500 cases to
court every year. That has never been done in the history of this
Commission. We did it without budget increases, without help from
this body. We automated that agency when there was no interest
in EEOC. We trained when we got no money to train.

Mrs. SILBERMAN. Mr. Chairman, much of the--
The CHAIRMAN. There has been a declining number of cases

brought under the--
Mr. SHANOR. That's absolutely wrong, Senator Melcher.
Mrs. SILBERMAN. That's not--
The CHAIRMAN [continuing]. Under the Age Discrimination and

Employment Act.
Mr. THOMAS. That's not true, Senator. I'd like to-we have the

data.
Mr. SHANOR. We have provided all that data to your staff. That's

simply not factually correct.
Mr. THOMAS. Correct the record on the number of cases filed.
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Mrs. SILBERMAN. Senator, I had planned if I had been allowed, to
make my testimony, to ask that we could correct the record on
some of both the testimony that's been made this morning and also
the information in the memorandum that was transmitted from
the staff of the committee which was provided to us this morning.

All of those things are replete with errors which we would like to
be able to correct. I also would like to personally comment on the
characterization of the Commission's motivation which is ques-
tioned in the staff memorandum and to say that I think that I do
take my commitment to enforcing this law and it is second to no
one in this room or in this country.

The CHAIRMAN. Based on-I'm not talking about something that
somebody's provided to us other than the Commission itself.

Based on the Commission's presentation to us in ADEA recom-
mendations only. Fiscal Year 1986 showed .94 percent of ADEA
charges filed were recommended for litigation, and that's down
from Fiscal Year 1985. Fiscal Year 1987 shows another decline to
indicate--

Mr. THOMAS. Employers are settling.
The CHAIRMAN [continuing]. With only 27 days left--
Mr. THOMAS. Employers are settling.
The CHAIRMAN [continuing]. It indicates .75 percent---
Mr. THOMAS The recommendations program is working. We're

collecting $54.7 million, over half the money we collected in our
compliance process is ADEA. That's the one area that's working of
all the areas.

The CHAIRMAN. Mr. Chairman, you continually throw up the
amount of the money. And I don't dispute the money part of it, but
what I'm saying to you, is that your own records show that from
Fiscal Year 1985 to Fiscal Year 1986, to Fiscal Year 1987, the rec-
ommendations to litigate have gone down.

Mr. THOMAS. Let me explain this. First of all, it does matter, the
number. The people who come to us, our first obligation is to con-
ciliate. If they agree with us, if they give us make whole relief, we
can't take them to court. We can't turn it down and say we want to
go to court to inflate that number. The higher the number, I would
say then that our conciliation process isn't working.

In addition to that, you changed the law. The number of cases
that we had in our compliance pipeline included cases, a significant
number of cases in the public sector, which was an area, interest-
ingly enough a few years ago, that we were being told we weren't
doing enough on. When you did that you pulled the rug out from
under that portion of the program. And it will take a year or two
to get the replacement numbers back up in order to replace those
cases that would have been in litigation this year.

The CHAIRMAN. I'm not disputing that either. But there's no
reason for you, Chairman Thomas, to dispute what your own fig-
ures show.

Mr. THOMAS. Well, let's go back to Fiscal Year 1981. The suits
filed in Fiscal Year 1981 at EEOC, the first year EEOC filed suit
including the backlog from Labor was 89. 1982, 26, 33, 63, 96, 95.

The CHAIRMAN. No, no. Chairman Thomas, I'm only referring to
those ADEA recommendations.

Mr. THOMAS. Well, 26 suits filed in 1982, 35, 64, 99, 118 for 1986.

82-546 0 - 88 - 6
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The CHAIRMAN. Now you're talking about suits filed and I'm
talking about recommendations for litigation.

Mr. SHANOR. This is Mary Pfeiffer from my staff, who prepared,
incidently with overnight work, the statistical responses for materi-
als concerning suits filed, presentation memoranda and the like. I
think she can give you a very careful response to that question,
Senator.

MS. PFEIFFER. Senator, the tables that are provided to you as a
part of the initial package are answers to very narrow questions,
very specific questions raised by your committee in the memo.
They do not reflect the entire data base. In certain instances you
are only talking about positive recommendations received from the
staff in the field, as our interpretation of the question was. It does
not reflect the entire data base.

Mr. THOMAS. We do not normally keep the data in this format.
This was some of the rush work that we had to do in response to
the 58 or 59 questions that were submitted to us on September 3rd.

The CHAIRMAN. Well, nevertheless there--
Mr. THOMAS. But we don't keep data in this format.
The CHAIRMAN. I assume the recommendations to litigate that

you've provided us for these fiscal years is correct.
Mr. THOMAS. Her response is that it may be correct, but it's not

complete. It only responds to the questions you asked, and not the
data that we keep.

The CHAIRMAN. Well, nevertheless I have to assume that what
you submit to us on recommendations to litigate under the ADEA
is accurate.

Mr. THOMAS. It's really interesting. The recommendations go up
primarily because we clean the process out and we bring the cases
in from the field. And the same people who increased all the rec-
ommendations and the litigation are being now accused of not en-
forcing the law. That's a curious conflict.

Mr. SHANOR. Particularly curious, Senator, in light of the fact
that between 1982 the total recommendations were 60 and 1986,
181 notwithstanding the fact that Congress cut out a whole class of
ADEA class cases, namely the public sector BFOQ cases toward the
end of 1986.

Mrs. SILBERMAN. And those cases were cases that were specifical-
ly taken out of that recommendation pipeline purposefully, both
from the standpoint of management and the standpoint of the law
that Congress passed.

The CHAIRMAN. Well, am I correct? You're not refuting these fig-
ures that are presented for recommendations to litigate.

Mr. THOMAS. We're not refuting. What we're trying to tell you is
this. We were trying to be honest with the numbers. We could have
inflated those recommendations simply by allowing district offices
to do something that they had done in the past. That was go and
sue every little municipality in the United States, just to get a rec-
ommendation. I took the position, the Commission took the posi-
tion, that that is not-we're not in the numbers game. We're in the
business of trying to enforce the law, to make sure that we've got
the statutory changes in States like Indiana, Pennsylvania, Califor-
nia, rather than suing every little municipality to get numbers. We
could have inflated those numbers. I don't play that game.
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Mr. SHANOR. Your Honor, just to give you a feel for how that can
operate perversely in my estimation, if you have three individuals
who make similar claims, we consolidate them and file one law
suit, not three separate suits. And it strikes me as being very per-
verse to do that the other way, simply to increase the number of
lawsuits.

The CHAIRMAN. Well, there's one final point.
You have a systemic division which is the group, I understand,

that recommends for a type of class action suit, is that correct?
Mr. THOMAS. The systematic division recommends some systemic

cases. Class action suits come from the field.
The CHAIRMAN. From the field.
Mr. THOMAS. As well as some from the systematic division. But

the major source is from the field, predominantly.
The CHAIRMAN. Well, has that systemic division filed a direct

suit in recent years?
Mr. THOMAS. That is one of the reasons why it's back in the field.

If you notice over the 5 years there's been a decentralization of the
whole systemic process. There was a national litigation plan before
in that kind of an effort. The last major one of those cases-well
there were two during my tenure. One was the General Motors
case that we settled in 1983, I believe. The other was the Sears case
which we were involved in major litigation with. But by and large,
and I'll let the general counsel answer about the litigation unit of
that, we have a very active compliance side systemic program. It's
more active now than it's ever been. From a litigation standpoint,
our strategy is to move back to the field areas where we do have,
in most instances, the lawyers who are very experienced, and have
them try those cases.

Mr. SHANOR. To give you a sense, Senator, of how decentraliza-
tion affects the litigation work of the Commission, we have five
cases going to trial in the San Francisco Office alone in the next 6
weeks. We have a huge number of class action cases being litigated
and tried out of our Chicago Office which we have provided with
close to a million dollars worth of litigation support funds for class
action cases simply in this last fiscal year. So we are doing a large
number of class litigation cases, but we tend to be doing them from
the field rather than from Washington, because that is much more
cost effective. We do them where we are close to the corporate
'headquarters, the documents that we will have to look at. The
travel expenses will be much lower. We try, in essence, to litigate
our cases from the area of the country in which the suit will be
filed and where the documents are present. That's why we are
doing those cases in a decentralized fashion.

The CHAIRMAN. All right.
Thank you all very much. The hearing record will be kept open

for 14 days.
Mrs. SILBERMAN. May I ask that my testimony be made part of

the record, my oral testimony.
The CHAIRMAN. Yes, your testimony will be made part of the

record.
Mrs. SILBERMAN. Thank you.
[The prepared statement of Mrs. Silberman follows:]
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TESTIMONY OF

R- 6AULL SILBERMAN
VICE CHAIRMAN

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE:

I APPRECIATE THE OPPORTUNITY TO DISCUSS SOME OF THE

ISSUES INVOLVED IN THE EEOC'S ENFORCEMENT OF THE A6E

DISCRIMINATION IN EMPLOYMENT ACT. CHAIRMAN MELCHER'S

LETTER OF AUGUST 19 ASKED THAT WE ADDRESS SPECIFIC ISSUES:

THE EEOC'S EFFICIENCY AND EFFECTIVENESS IN HANDLING A6E DIS-

CRIMINATION COMPLAINTS; OUR RATIONALE AND JUSTIFICATION FOR

ADOPTING A RULE TO PERMIT KNOWING AND VOLUNTARY WAIVERS AND

SETTLEMENTS OF ADEA RIGHTS WITHOUT GOVERNMENT SUPERVISION AND

APPROVAL; AND THE EEOC'S RECENT DECISION TO RETAIN A LONG-

STANDING INTERPRETATION THAT BONA FIDE APPRENTICESHIP PROGRAMS

ARE NOT COVERED BY THE ADEA.

YESTERDAY I NOTICED THAT THESE HEARINGS HAD A TITLE,

THAT IS: 'THE TWENTY YEAR RECORD OF ADEA: SUCCESS OR FAILURE?"

WHILE I CANNOT SPEAK AUTHORITATIVELY ABOUT THE FIRST TWELVE YEARS

OF THE AGE ACT WHEN IT WAS ENFORCED BY THE DEPARTMENT OF LABOR,

I CAN TELL YOU THAT SINCE ASSUMING RESPONSIBILITY FOR THE ACT IN

1979. THE EEOC HAS FILED MORE AGE LAWSUITS, RECOVERED MORE BACK

PAY FOR VICTIMS OF DISCRIMINATION. AND RESOLVED MORE CHARGES THAN

AT ANY OTHER TIME.

IN 1979, THE EEOC ASSUMED JURISDICTION OVER THE AGE ACT

AT A CRITICAL TIME, A TIME WHEN NUMBERS OF CHARGES WERE MOUNT-

ING --ACROSS THE BOARD -- AND THE COMMISSION'S ABILITY TO DEAL

WITH THIS CASE LOAD WAS IN DOUBT. IN 19B2 WHEN CHAIRMAN THOMAS

ARRIVED, THE COMMISSION WAS UNDER PRESSURE TO TAKE THE EASY

ROUTE OF REMAINING MERELY A CLAIMS ADJUSTMENTH AGENCY. INSTEAD

THIS COMMISSION DETERMINED TO BECOME AN EFFECTIVE, CREDIBLE Lm

ENFORCEMENT AGENCY. WE ADOPTED POLICIES FUNDAMENTAL TO ESTAB-

LISHING THE EEOC AS A CREDIBLE DETERRENT TO DISCRIMINATION,

POLICIES INTENDED TO ENSURE THAT THE EEOC BRINGS ITS FULL

RESOURCES TO BEAR ON BEHALF OF EACH AND EVERY VICTIM OF DISCRIMI-

NATION. (AS DETAILED IN OUR WRITTEN TESTIMONY.) THESE CHANGES

ACCOUNT IN LARGE PART FOR THE EEOC'S IMPRESSIVE LITIGATION RECORD

UNDER THE ADEA IN RECENT YEARS, AND HAVE TRANSLATED INTO MORE

MEANINGFUL. PROMPT RELIEF FOR MORE VICTIMS OF AGE DISCRIMINATION,
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MOREOVER. ANY DOUBTS .I1 1979 THAT AGE CASES WOULD TAKE A
BACKSEAT TO THE EEOC'S TITLE VII RESPONSIBILITIES HAVE BEEN CON-

CLUSIVELY LAID TO REST BY OUR ENFORCEMENT STATISTICS. INDEED,
WE BELIEVE THE AGE ACT HAS BENEFITTED FROM BFING ENFORCED IN

TANDEM WITH TITLE VIl. AGGRIEVED EMPLOYEES CAN FILE ONE CHARGE
ALLEGING CLAIMS OF DISCRIMINATION ON MULTIPLE BASES.

MOREOVER, OUR INVESTIGATORS ARE ALERT TO IDENTIFYING POTEN-
TIAL VIOLATIONS OF AGE ACT RIGHTS OF WHICH A CHARGING PARTY

MIGHT BE UNAWARE. OUR INVESTIGATORS ALSO KNOW THAT INDIVID-

UAL CHARGES OFTEN LEAD TO CLASS CASES WHICH WE VIGOROUSLY

PURSUE. THE STATISTICS ON OUR ENFORCEMENT ACTIVITIES HAVE

BEEN SUMMARIZED BY CHAIRMAN THOMAS AND ARE FULLY DETAILED IN

OUR PREPARED TESTIMONY- THIS RECORD SPEAKS FOR ITSELF AS PROOF

OF THIS COMMISSION'S SUCCESS IN AGGRESSIVELY PROSECUTING CLAIMS

OF AGE DISCRIMINATION ON AN INDIVIDUAL, CLASS AND SYSTEMIC

BASIS.

LET ME NOW TURN TO OUR RULEMAKING ACTIVITIES. THE AGE
ACT GIVES THE EEOC SUBSTANTIVE RULEMAKING AUTHORITY- USE OF

THAT AUTHORITY HAS ADVANTAGES BOTH FOR THE AGENCY AND THE
PUBLIC WE SERVE: IT PROVIDES AN OPPORTUNITY FOR PUBLIC COMMENT

FROM ALL INTERESTED PARTIES ON COMPLEX POLICY ISSUES WHERE

CASE-BY-CASE LITIGATION IS LESS EFFICIENT OR EFFECTIVE. FOR

THESE REASONS, I WOULD LIKE TO SEE US EXERCISE THAT AUTHORITY

MORE OFTEN-

OUR RECENT RULEMAKING ON WAIVERS IS A CASE IN POINT.

THAT RULEMAKING WAS PROMPTED BY THE UNCERTAINTY SURROUNDING

A COURT DECISION HOLDING THAT, BECAUSE OF THE INCORPORATION

OF THE ENFORCEMENT MECHANISM OF THE FLSA INTO THE ADEA, ALL

WAIVERS UNDER THE AGE ACT MUST HAVE THE PRIOR SUPERVISION

AND APPROVAL OF THE EEOC IN ORDER TO BE VALID. THE COMMISSION

DECIDED IT WAS IN THE PUBLIC INTEREST TO ISSUE AN EXEMPTION TO
ALLOW UNSUPERVISED WAIVERS. SUCH AN EXEMPTION IS FULLY CONSIS-

TENT WITH THE LEGISLATIVE HISTORY OF THE ADEA, WHICH EMPHASIZES

THE IMPORTANCE TO OLDER WORKERS OF VOLUNTARY SETTLEMENTS AND

EXPEDITIOUS RESOLUTION OF DISPUTES. FOLLOWING THE ISSUANCE OF
OUR NPRM, THE COMMISSION'S INTERPRETATION HAS BEEN ENDORSED BY

FOUR CIRCUIT COURTS OF APPEALS AND WE BELIEVE THE EXEMPTION

WILL REMOVE ANY REMAINING CONTROVERSY OVER THIS ISSUE.
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REQUIRING BUREAUCRATIC OVERSIGHT OF SETTLEMENTS IN THOSE

CASES WHERE BOTH PARTIES ARE AGREED WOULD. IN OUR OPINION.

SERIOUSLY INFRINGE UPON THE RIGHTS OF OLDER WORKERS TO OBTAIN

BENEFITS EXPEDITIOUSLY, PERHAPS AT ALL. WITHOUT THIS RULEMAKING

OUR RESOURCES COULD HAVE BEEN CONSUMED BY OVERSEEING ALL PRIVATE

ADEA SETTLEMENTS, EVEN IN THE VAST MAJORITY OF CASES WHERE THE

PARTIES ARE MUTUALLY SATISFIED AND HAVE NO DESIRE OR NEED FOR

GOVERNMENT INVOLVEMENT AND ITS INEVITABLE ATTENDANT DELAYS.

MOREOVER, IT WOULD MAKE IT WELL NIGH IMPOSSIBLE TO DEVOTE SUFFI-

CIENT COMMISSION RESOURCES TO ENFORCING THE RIGHTS OF THOSE WHO

HAVE BEEN DISCRIMINATED AGAINST AND COME TO US FOR HELP.

IT IS IMPORTANT TO REALIZE THAT THE RULE SIMPLY CLARIFIES

THE STATUS QUO AND SUBJECTS AGE WAIVERS TO THE SAME LEGAL STAN-

DARDS AS THOSE UNDER TITLE VII: PRIVATE UNSUPERVISED WAIVERS

OR SETTLEMENTS OF AGE RIGHTS ARE VALID ONLY WHEN THEY ARE KNOW-

ING AND VOLUNTARY- THE FINAL RULE CONTAINS GUIDELINES AND SAFE-

GUARDS TO ENSURE THAT OLDER WORKERS WILL NOT BE COERCED INTO

INVOLUNTARY OR UNKNOWING WAIVERS OF THEIR RIGHTS. THE EEOC

STANDS READY TO ASSIST ANY PERSON WHO WOULD PREFER TO HAVE THE

GOVERNMENT OVERSEE HIS OR HER SETTLEMENT, AND MOST ASSUREDLY WE

WILL ACT PROMPTLY TO SET ASIDE ANY RELEASE PROCURED BY COERCION

OR FRAUD. TO THAT END, THE RULE PROVIDES THAT A WAIVER CANNOT,

UNDER ANY CIRCUMSTANCES, PREVENT AN INDIVIDUAL FROM FILING A

CHARGE WITH THE EEOC. WE BELIEVE THAT THE FINAL RULE THUS

LEAVES OLDER WORKERS FREE TO W IN THEIR OWN S INTEREST,

WITHOUT MANDATORY GOVERNMENT INTERFERENCE AND DELAY. AND

PRESERVES THE GOVERNMENT'S ABILITY -- AND RESOURCES -- TO

INTERVENE WHEREVER NECESSARY TO FIGHT AGE DISCRIMINATION.

NOW IF I MAY TURN TO THE FINAL SPECIFIC QUESTION POSED

IN THE CHAIRMAN'S LETTER. THE QUESTION OF AGE LIMITS IN

APPRENTICESHIP PROGRAMS PRESENTS A DIFFICULT POLICY JUDGMENT

INVOLVING THE BALANCING OF MANY COMPETING INTERESTS. BUT THE

COMMISSION'S PROPER ROLE IS, FIRST AND FOREMOST, TO FOLLOW THE

INTENT OF CONGRESS- ON THIS QUESTION WE FOUND THE LANGUAGE OF

THE AGE ACT, ITS LEGISLATIVE HISTORY AND THAT OF RELATED LAWS

PROVIDED CONVINCING EVIDENCE THAT APPRENTICESHIP PROGRAMS
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WERE NOT INTENDED 10 BE SUBJECT TO THE ACT. THE ADEA, IN

NOTABLE CONTRAST TO TITLE Vli. WHICH IT OTHERWISE TRACKS SUB-

STANTIALLY IN ITS SUBSTANTIVE PROVISIONS. CONTAINS NO EXPRESS

PROHIBITION OF DISCRIMINATION IN APPRENTICESHIP. THE DEPARTMENT

OF LABOR DRAFTED THE AGE ACT IN THIS WAY AFTER HAVING ADMINIS-

TERED FOR MANY YEARS APPRENTICESHIP PROGRAMS WITH AGE LIMITS ON

ENTRY. SHORTLY AFTER ENACTMENT OF THE ADEA, THE DEPARTMENT OF

LABOR ISSUED THE INTERPRETATION THE COMMISSION HAS NOW VOTED TO

LEAVE IN PLACE. AND CONTINUED TO REGISTER PR06RAMS WITH AGE

LIMITS UNDER THE NATIONAL APPRENTICESHIP ACT. OVER THE YEARS.

CONGRESS PRESUMABLY HAS BEEN AWARE OF THIS INTERPRETATION YET

HAS NOT ACTED TO REVERSE IT. EXPRESS EFFORTS TO AMEND THE

NATIONAL APPRENTICESHIP ACT TO PROHIBIT AGE LIMITS HAVE NOT

BEEN SUCCESSFUL. TH4 COMMISSION THUS CONCLUDED THAT ANY CHANGE

IN THE STATUS QUO IN REGARD TO APPRENTICESHIP IS A POLICY DETER-

MINATION PROPERLY LEFT TO CONGRESS.

MR. CHAIRMAN LET ME CLOSE BY SAYING THAT THE CHAIRMAN AND

I DO WELCOME THE OPPORTUNITY TO BETTER INFORM THE CONGRESS OF

THE ENORMOUS JOB THAT NEEDS TO RE DONE AND THE DETERMINATIONS

THAT WE HAVE MADE ON HOW THAT JOB CAN BEST BE DONE. ON SOME OF

THESE ISSUES DIFFERENCES WILL ARISE BETWEEN 'REASONABLE MEN AND

WOMEN'. BUT AS TO OUR BASAL PURPOSE AND RESPONSIBILITY, THERE

CAN BE NO DIFFERENCES. IN THE ADEA. CONGRESS HAS DECLARED THESE

TO BE:

(I) PROMOTING THE EMPLOYMENT OF OLDER PERSONS

BASED ON ABILITY RATHER THAN AGE

(2) PROHIBITING ARBITRARY AGE DISCRIMINATION IN

THEIR EMPLOYMENT
Pto

(3) HELPING EMPLOYERS AND OLDER WORKERS TO FIND WAYS

OF MEETING PROBLEMS ARISING FROM THE IMPACT OF AGE

ON EMPLOYMENT.

THE TASK IS HERCULEAN AND WE APRRECIATE AND CONTINUE TO NEED

THE SUPPORT OF THIS COMMITTEE IN ORDER TO FULFILL THE COMMITMENT

THAT I KNOW WE ALL SHARE.

I WOULD BE HAPPY TO ANSWER ANY QUESTIONS YOU MIGHT HAVE.
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The CHAIRMAN. The committee is adjourned.
[Whereupon, at 2:30 p.m., the committee was adjourned.]



APPENDIXES

APPENDIX 1.

CHRONOLOGY OF ADEA POLICY DMELOPKEN'T BY EEOC:

EARLY HETIREMENT PROORANS--VOLUNTARY/INVOLUNYTARY

Prepared By Staff

of the

Special Committee on AgIng, U.S. Senate

1964 Executive Order No. 11141 specifically declared a public policy
against age discrimination in employment. 'LEiqual employment
opportunity is now an established policy of our Governmcnt*

1

[D]aseriminatIon In erployment because or age, * 's
lnconsistent with the princIpe an witn tne aoclal and economic
objectives of our snoe.iet

1967 Congress passes the Age DiscrImination In Employment Act (ADEA),
enacting a mandate that no person up to the age of 65 be
presumed incompetent based solely upon age. The purpose or the
Act was 'to promote employment of olde:- petsons based on their
ability ratner tnan age: to prohibit a-bdtravy age
discrimination in empioymene***" The Act makes it unlawful for
an employer "to a or refuse to hire or to discharfe any
individual or otherwise discriminate against any indivldual with
respect to his compensation, terms, conditions, or privileges of
.. ployment, because of such indlvlduai's age."

1979 Congress approves President Carter's Reorganization Plan No. 1
of 1978, transferrIng from the Department of Labor to EEOC
responsibility for enforcing and administering the Age
Disc-imination 1n Employment Act (ADEA) and the Equal Pay Act
(EPA).

9/17/82 *4O to Michael Middleton, Offcle of General Counsel (OCC),
EEOC, from Paul Brenner, OGC Trial Services, EEOC. RE: Review of
PM from the N.Y. Dilst. Office--Monroe Cotmmunity College &
Faculty Assoc. of Monroe Com. College. This case Involved a
charged filed on 3/17/80, alleging age discrimination due to
respondents' age-based retirement Incentive plan, which was
negotiated with toe union. The plan covered the years Sept.
1979 thru July 1982. The lump sum payment made to voluntary
retirees varled upward according to years of service and
downward according to age (55-62 years of age). During that
period, several retirees (over age 62) received no benefits.
Brenner stated in his memo: "I concur In part to litigate this
novel and potentially controversial ADEA case ''. Specifically,
I concur in the recoaamendation to seek an Injunction against
continuation of the alleged unlawful practice. *55 Except for a
one-time opportunity, when the plan was started in 1979, faculty
members over age 62 do not receive any retirement bonus. It Is
thus evident that identically situated employees receive a
reduced bonus, or no bonus whatsoever, solely on the basis of
age. All I would view Respondents's plan as unlawful unless It
qualifies as an exempt employee benefit plan" within the
meaning of ADEA SEction 4(f)(2). However, as that phrase Is
deflned in 29 CPR 860.120(a), the plan cannot qualify because
the benefit reductions are not justifiable on toe basis of
actuarial cost considerations. [NOTE: HAND-WHITTEN NOTATION AT
TOP OP PAGE 1: "REJECTED BY GC 12/1/82"]

3/8/83 Luserdl v. Xerox, a class action suit alleging company-wide age
d scrim nation by Xerox, was filed In U.S. District Court In New
Jersey.

(167)
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5/9/83 *O1KO to Michael Middleton, OGC, EEOC, from Paul Brenner OGC
Trial Services, EEOC. RE: Review of PM from the N.Y. Dist.
Office--[Cl PrIano v.] North Tonawanda Rd. of Education. et al.
Cipriano involved a retirement incentive plan Instituted In Jan.
1979 and extending to 9/30/79. During that period, all
retirement-eligible employees (at least 55 years old and at
least 20 years of service) could participate. Following that
period participation was limited to employees who were age 55,
but not over 60, thereby excluding cemployees aged 61 thru 69.
The N.Y. Dlst. Office proposed In its PM to file an action
requiring respondents to permit retirecmnt-eligible employees
aged 61-69 to participate In the Incentive plan and to recover
monetary damages for at least five aggrieved individuals.
Brenner stated In his memo: "'9* I agree that the retirement
incentive plan violates Section 4(a)(2) of the ADEA, because of
the age-based exclusion of otherwise eligible employees. I also
agree that the plan is not exempt by virtue of the Sec. 4(f)(2)
exception for employee benefit plans, since there Is no apparent
actuarial justification for the age-based exclusion. * r
Although I concur In the recommendation to 1ltlgete***, the
following should be noted: (l) There is no ADE caselaw on the
legality of retirement Incentive plans, (2) The Commission has
not yet taken any posltion on the legality or auch p~~lans;
SCEP is now consIderIng ADEA Interpretative guidelines, In the
form of proposed questions-and-answers, dealing wlth auch plans.
[NOTE: HAND-WRITTEN NOTATION, DATED 5/10/83, AT TOP OF PAGE
ONE--I CONCUR IN THE RECOMMENDATION TO LITIGATE. THE WINDOW
DURING WHICH AN EMPLOYEE MAY RETIRE MAY PROVE TO BE TROUBLESOME,
BUT SINCE THE Q & A's ON EARLY RETIREMENT ARE APPARENTLY GOING
NOWHERE, WE MIGHT AS WELL LEAD IT PROPOSING LITIGATION."
INITIALED, "ODW, FOR DANIEL. WILLIAMS, JR.; ALSO, SEE 6/21/84
MEMO BELOW WHICH CONTAINS A REFERENCE TO CIPRIANO.3

AUG. 1983 Systemic Progr-ams, OGC, EEOC, learned of Lusardl v. Xerox, a
private class action lawsuit filed In New Jersey on 3/8/83 (see
8/8/84 memo to Cynthia Matthews from Leroy Jenkins, Jr., EEOC)

11/10/83 MEMO to Odessa Shannon, Director, Office of Program Operations,
EEOC, from James Finney, Director, Systemic Programs. RE:
Designation of Authority to Initiate age discrimination
Investigations. "'** It Is requested 0*I that the Director of
Systemic Programs be designated to InitIate an Investigation nf
the Xerox Corporation, and future ADEA Investigations of matters
coming to the attention of Systemic Programs.

11/10/83 MEMO to James Finney, Assoc. Gcn. Counsml, EEOC, from Carlton
Preston, atty. EEOC, and Judy Mathis, atty, EEOC, re:
Recommendations for Action In Xerox Case. "We recommend that
the Commission initiate an investigation with the goal of filing
a direct suit against Xerox' 0[W3ithout the expertIse and
resources of the Commission the private plaintiffs' ability to
aggressively represent the remaining 000 potential plaintiffs
Is doubtful.w*[T~he company has so far vigorously resisted
discovery.I**Systemic Programs shouldf**request that all open
age charges against Xerox be sent from the fleld.w**Xerox has
conducted several reductions In force''since May
1980.**#Crlteria for terminationw*arc clearly non-objective and
arbi trary.'''[T]he original named plaintiffs were summari'ly
fircd and were replace by people who were younger and whose
sales records were poorer than plaintirrs'. Xerox has not
followed its announced procedures In conducting reductions in
force and Its announced criteria for aelect.5n"*spzer to he
subjective and not job related.

1/12/84 MEMO to Clarence Thomas, Chairman, EEOC. from James Pinney,
Assoc. Gen. Counsel, EEOC, re: DesIgnation of Authority tn
Initiate Age Discrimination and Equal Pay Investigations.
"Earlier this year Systemic Programs put In place systems to
monitor private litigationv'

t
for possible intervention or dIrect

suits***[M]any privatc lawsuits and Commission charges alleging
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violations of the [ADEAJ on a classwide basis have been
discovered.0*I1t Is essential that investigations of possible
violations and development of litigation against large national
employers be directed and conducted by Systemic
Programs*ItSystemic Programs Is requilred***to develop ADEA
litigation."

2/7/84 MEMO to James Finney, Assoc. Gen Counsel, EEOC, from Odessa
Shannon, Director, Office of Program Operations. RE: Delegation
of Authority to Initiate Direct Investigation of Xerox Corp.

2/7/84 LETTER to Douglas Reid, Vice President, Personnel, Xerox
Corporation, from James Finney, Associate General Counsel, EEOC,
advising Xerox that 'the Commission Is initiating an
Investlgation of the Xerox Corporation " and requestlng
information end computerized data on Xerox and former
employees.

2/22/84 MEMO to District and Area Directors, EEOC, from James Pinney,
Assoc. Gen. Counsel, EEOC, re: Age Charges Against Xerox
Corporation. "We request that your officevl'collect all open
charges and mall copies to Systemic Programst**Stay any further
settlement, conciliation, Issuance of conciliation failure
letters or other administrative closure for any of these
charges, pending clearance froc Systemic Programs."

3/13/84 MEETING (the first) between EEOC and Xerox. DespIte reques
from EEOC staff, Xerox representative did not bring computer
tapes of employee information or a computer expert to analyze
such data. [SEE MEMO OF 4/18/85.) [see 8/1/84 letter to
Xerox]. NOTE: GET MINUTES OF MEETING.

MAR. 16 XEROX delivered to the EEOC during this week the first of three
submissions of computer tapes. However, the code documentation
was not Included. [SEE MEMO OP 4/18/851.

b/13/84 MKEMO to James Finney, Associate General Counsel, EEOC, from
Carlton Preston, Senior Trial Attorney, EEOC. The memo
discusses EEOC's findings that Xerox: (1) hired many people
since 1980 and almost none were over age 40; (2) hired more
pcople than were terminated (3) management had circulated a
memorandum announcing a strategy of getting rid of "senior
professionals".

APR 1984 XEROX submitted the second set of computer tapes to EEOC staff.
[SEE MEMO OP 4/1R/85.]

4/16/84 MEMO to James Plnney, Assoc. Gen. Counsel, EEOC, from Carlton
Preston, atty, EEOC, RE: Request for Issuance of letter of
violation based upon evidence obtained by the Commission.
[NOTE: EEOC attys by this time were working and sharing
Information with the Lusardl attys.]

4/19/84 LETTER OF VIOLATION (LOV) was Issued by EEOC to Xerox for
alleged violation of ADEA. "The Comnission has determined that
the Xerox Corporation has discriminated'flin violation of***
ADEA."

4/30/84 LETTER to James ?Inney, Assoc. Gen. Counsel, EEOC, from Philip
Smith, Assoc. Gen. Counsel, Xerox, re: EEOC Investigation. "We
consider EEOC's action to be capriciousfXerox denies it has
violated the ADEA.1

5/11/84 MEKO to Xerox file, from Judy Mathis, atty, EEOC, re: Summary of
Hearing In U.S. District Court, May 2, 1984, Lusardl v. Xerox.
""'Xerox asked to meet with Judge Stern to Inform him tnat the
EEOC Letter of Violation had been received and to ask his
permission to keep Its contents secret until after the May 9th
dcadline for plaintiffs to opt ineo the private [Lusardil
sult.5tThe judge directed Xerox to give [plaIntiffs attorney]
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Jaffe a copy of the letter and strongly Implied to Jaffe that It
Is his duty to see that plaintiffs and potential plaintiffs have
this Information. [The judge] told Xerox they can say whatever
they want about the letter except that they 'will pay' If they
make misleading statements."

5/23/84 MEETING (the second time representatives from both parties met,
but the first conciliation meeting pursuant to ADEA.) between
EEOC and Xerox. Xerox dented any violation or the ADEA, and
assured the EEOC that the second set of tapes were complete.
[SEE MEMO O 4/18/85].

6/21/84 'REND to Michael Middleton, Associate Gen. Counsel, 0CC, EEOC,
from Paul Brenner, OGC Trial Services, EEOC. RE: Review of PM--
Natick [Mass.] School CommIttee, & Education Association of
Natick. This case Involved exclusion from a retirement
Incentive plan teachers aged 62 and older. Brenner stated In
his memo: "1 recommiend against litgating this ADEA case 5"
until such ltmc as tne Cosmssisin formulates an enrorcement

Yon earlY retirement incentive plans. .** The Commisslon
has not yet taxen any position on the application of the ADEA to
retirement Incentive plans, although the entire matter is under
continuing study by the Office of Legal Counsel and SCEP.
Therefore, until such time as the Commission does adopt an
enforcement c i§'*, lt would be Inappropriate to eons der
this ase or 1tgaton. See e.g., attached memorandum,
Middleton to Williams, Feb. 10, 1984, re North Tonawanda Board
of Education [v. GIprlano3 In which OGC/Trial declined to
recommend that the Commission litigate a similar case nrvolving
an early retirement Incentive plan." [NOTE: THE 2/10i/87 MEMO
CITED ABOVE MUST BE OBTAINED- ALSO, SEE 5/9/83 MEMO ABOVE; ALSO,
SEE 6/25/84 MEMO BELOW.]

6/25/84 NKEMO to Robert Williams, Regional Atty., N.Y. Dist. Office,
EEOC, from Michael Middleton, Associate Gen. Counsel, Trial
Services Divisions, COGC, EEOC. RE: Mltro v. Natlek School
Committee & Natiek Education AssocIation Charge Nos. 011-82-0822
& -1041. "For reasons stated in the attached [6/21/84] staff
review memorandum, this *** case Is being returned without
approval or rejection of your g on request, In order to
await the Commisslon's adoption of an enforcement policy
regardlng earl retirement Incentlve plans. LNOTE: SEE 6/21/81
MEMo ABOVE.J

7/20/87 *KE)iO to Michael Middleton, Associate Gen. Counsel, Trial
Services, OGC, EEOC, from Johnny Butler, Gen. Counsel (Acting),
EEOC. RE: Early Retirement Cases that Pormer General Counsel
Rejected. "At the SCIP/SCEP meeting this week, It was revealed
that the former general Counsel had reJected some early
retirement eases which had been sent to him for litigation
recommendation. Chairman Thomas and Commissioners Webb arid
Gallegos request that those cases be placed on the Commission
agendawiw". [NOTE: OBTAIN IDENTIPICATION OP THE CASES REJECTED
BY GENERAL COUNSEL.]

7/20/84 MEETING (the third) between EEOC staff and Xerox. At this
meeting, Xerox produced its computer expert who created the
tapes, Tom Stone. 'After talking to Mr. Stone we learned for
the first time that the documentation we received with the tapes
was meaningless*"'" ISEE MEMO OF 4718/H5J.

LATE JULY KEMO to the Commissioners from James Pinney, Assoc. Gen.
Counsel, EEOC. RE: Request for approval for funding of Expert's
Services Contract In EEOC V. Xerox. "*% [T]he chances of
successful conciliation are slim. While wc continue to nope
that we can resolve this appareint violation of the ADEA short of
litigation, we must be ready to move quickly to prosecute a
lawsuit"''. [Wie exrpect to make the decision that conciliation
has failed witnIn thorty days. #*# Xerox has I*# to lve
us data that is meaningful data, has m1irepresented the meaning
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ofdatagiven, and has deliberately misled UR concerning
documentatlon o computer files.

7/31/84 R KEO to Judy Matlsa, EEOC atty. from Donald Relsler, DBS Corp.
(consultant to EEOC on Xerox) RE: Summary of 7/25/84 mtg. with
Xerox. "#*# Unfortunately, the Om documentaton
which was previously received was shown tobe mlsleadlng,
inaccurate and generally wrong. *We have serious problems with
the Icomputeri tapes and our conclusions will be of limited
power."

8/1/84 LETTE to Philip Smith, Assoc. Gen. Counsel, Xerox, from Carlton
L,. Preston, Atty, EEOC. "'"'Xerox has asserted that all
necessary documentation has been provided. We learned from
[Xerox's) Mr. Stone for the first time on July 25, 1984 that the
job codes and organization codes lack sufficient meaning.#'*We
have spent considerable time, effort, and money In an attempt to
read and analyze the Xerox computer tapes which Xerox has
represented as showing that the company has not violated the
ADEA. However, after attempting to do so we now find that the
company has misrepresented from the beginnina the kind of

information p:-ovided.t4

8/8/84 NENO to Cynthia Matthews, Special Assistant to the Chairman,
from Leroy Jenkins, Assistant Ccncral Counsel, EEOC, RE:
Investigation or allegations of age discrimination against the
Xerox Corporation. "As we pursued thls mattcer we found
Increaslng evidence to support the caims made b' Plaintff's In
Lusard V. Xerox, particularly in regard to terminations of
salaried professIonal and sales employees. After considering
the merits of Intervening In Lusardi v. Xerox we decided for
many reasons that proceedlng with our own Investtgat1on and
filinga direct lawsuit, should that step be warranted, would be
a more desirable course to rollow. From September 1983 through
January 198U, we continued to lnterview charging parties and
plaintiffs, we reviewed data received by the private plaintiffs
In discovery, and reviewed information submitted by Xerox to
district offices during Investigations of previous charges.
Analysis of data and interviews continued to add further
evidence supporting the allegations of age discrimination by
Xerox.**'[Xerox's computer expert] revealed to us that the
original data had been msre:presented and that he had known from
tnh beglnning that some of the data submitted are misleading or
useless.--

8/10/84 PENO to Leroy Jenkins, Aesst. Gen. Counsel, EEOC, from Unknown,
RE: evidence obtained and analyzed prior to LOV. -Evidence
showed*'* many younger employees with fewer sales were retained
while Charging Parties (CP's) were tcrminated*##CP's all had
history of high sales and successful careers with Xerox'*'"
EEOC staff performed 25 Interviews with former Xerox employees.
'All gave statements which show a pattern: all were either
called In suddenly and told they were terminated effective
immediately or were told by their supervisor that If they did
not voluntarily resign or retire that they would be fired."
"Evidencc shows that during the period Xerox hired more salaried
employees than were termInated. Xerox reason for termlnatlons,
negessary reduction in force is at least In part pretextual as
manY were being replaced." +hls memo additionally summarizes
evidence obtained and analyzed subsequent to the Issuance of the
LOV by the Commission. "Partial analysis of (personnel files of
charging parties) confirms oral statements by charging parties
already Interviewed**'Interviews with charging parties/Lusardi
plaintiffs have provided confirmation of many initial Interview
allegatlons##*[Beca er employees from around
the country and from diferent Jobs and different divisions, say
much the same toinga about the circumstances of their
terminations or retirements one evldence of a pattern and of a
delIberate, corporate directed policy grows strongert*The
difflcultles with reading the (computer tapes from Xerox) and
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drawing meaningful data from them have been extensively
documented elsewhere. Because Xerox has represented that these
tapes will vindicate its assertions'** we have taken the
deliberate attempts to mislead us and the false statements as to
the documentation provided to be evidence or lack or good faith
in conciliation negot ations

515
Xerox records of advertising

seekIng job applieants confirm and add to the Initial statements
o cnarg ng parties that Xerox was advertising for applicants
for the jobs from which they were being terminated.,

8/15/84 'MEMD to Michael Middleton, Associate Gen. Counsel, oOG Trial
Services, EEOC, from Paul Brenner, OGC Trial Services, EEOC.
RE: Review of PM from N.Y. Dist. Office--Natic [Mass.] School
Comtmittee, & Education Association of Natick. "I concur In the
recommendation to litlgate this ADEA policy case, which raises a
novel issue concerning an early retlrement lncentive plan. Tne
case was originally submitted **' in June 1984, but was returned
without approval or rejection **9 'in order to await the
Commissionas adoption of an enforcement policy regarding early
retirement Incentive plans.' See attached memorandum Middleton
to WillIams, dated 6/25/84. However, several Commissioners
recently requested that ouch cases be recommended for litigatlon
without awaltIng the adoption of a formal enforcement policy.
See attached memorandum, Butler to Middleton, dated 7/20U84.
Accordingly, this case was expressly recalled from the district
office for OGC consideration. See attached memorandum, Williams
to Mlddleton, dated 7/24/84. *to There Is little doubt that the
overt age limitation In Ras ondents' plan constitutes a per se
violation of ADEA Sections 4(al and (c), There iY also ittle
doubt that easpondents' plan is not exenpt by virtue of ADEA
Section k(f)(2 , sInce only direct benef t iY a straight 10
percent Idaiy increase."'*" [NOTE: HAND-WRITTEN NOTATION AT
TOP OP PAGE ONE -- 'REJECTED BY COMO.-9/4/84: 0-4"; ALSO, SEE
7/20/84 AND 6/25/84 MEMOS ABOVE; ALSO, OBTAIN THE 7/24/84
WILLIAMS TO MIDDLETON MEMO CITED ABOVE.]

AUG 1984 'UNDATED MEMO to EEOC Chairman Thomas and Commissioners
Gallegos, Wehb and Alvarez, from Michael Middleton, Associate
Gen. Counsel, Trial Services, EEOC. RE: Litigation
Recommendation -- Natick [Mass.) School Committee, & Education
Aseociation or Natick. "The Office of General Counsel concurs
In the recommendation *** to litigate this ADEA policy case. I"
LEJven assuming that no injury or damages could be proven on
behalf of the CP***, OGG would still concur In the litigation
recommendation. The stated purposes of the ADEA are 'to
prohibit arbitra a discrlnntlon in employment (such as
the overt age limitatlon at Issue in this case , and to promote
the employment of older persons' (not to encourage thear ear y
retlrement for feare o losing out on an age-based incentive).
See ADEA Section 2(b). Therefore, in addition to the usual
prayers for relief, DOC recommends that the Commission expressly
seek to enjoin the denial of pre-retirement salary Inereases for
employees age 55 to 70 who wish to partlcipate In the retirement
lnetive ". NOTE: SEE 6/21/41, b125/54. 7/20/84 &
b/15/84 MEMOS ABOVE.]

8/29/84 MEMO to Judy Mathis, atty, EEOC, from Donald Reisler of DBS
Corp. RE: Description of Ratio Analysis of the first set of data
tapes from Xerox which were of little value to EEOC.

9/4/84 *COMMISSION VOTE to reject the EEOC COC recommendation to
litigate the case Involving Natick [Mass.] School Committee &
Education Association of Natick. According to a notation at the
top of page one of Brenner's 8/15/84 memo (see above), the
Commission rejected the recommendation by a vote of "0 to 4."
[NOTE: SEE 6/21/84, 6/25/84, 7/20/84, 8/15/84 & AUG 1984 MEMOS
ABOVE.]

9/11/88 XEROX submits the third set of computer tapes along with
documentation. [SEE MEMO OF 4/18/85.]
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9/11/84 KEXO to James FInney, Assoc. Geo. Counsel, EEOC, from Carlton
Preston, atty. EEOC. RE: Chronology of events: Investigation or
allegations or age discrimination against the Xerox Corporation.
"Welavfound that more than '45 age dIscrimination charges had
been riled wlth EEOC district and area orrlces. "'"The evidence
which we had been gathering ror nine months orfered Increasing
support and conflrmation or allegations that Xerox had during
reductions In rorce since 1980. terminated Drore a 1.
the basis of thelr age*,-Documents and testimonY by ror-mer
executives indicated that the company had a deliberate corporate
directed policy to eliminate senior h igher paid employees as a
coatcutting measure. During the relevant years, Xerox
terminated approximately 12,000*'

5
employees, of whom about 4,000

were forty or over at termination.II'Xerox has hired two
prestlglous outside law firms to represent the company
Inf**LusardI-**and has so rar taken three appeals. all
unsuccessrul. to the Third Circuit. Company ofricials have been
openly concerned that the EECC might also joIn in that sult.""'

9/11/84 MEMO to James Finney, Assoc. Gen. Counsel, EEOC, from Carnton
Preston, T-ial Atty, EEOC. RE: Summary of Evidence Regarding
Allegations or Age Discrimination by Xerox."**Xerox**#documents
***strongly suggest that a method used to achieve ongoing
savings was the riffing of 'higoer paid/more tenured' people.*'*
There were more overall hires tha!! terminatIons during the three
year period when Xerox undertook what It has described as
reductions in force.*"[Njewspapes ca-rried ads seeklngapplicants ror positions rrom which o1dcr employees had been
lal d ofr or had taken early retirement when told tneir
alternative was to be laid off or flred."[PJrom 1980 through
1983, there were 14,594 terminatlons and 16,325 hires'a'by
Xerox.'*IjrThe ratIo or hIres to terminations as a runctlon or
age changed signiricantly

4
*trrom 1980 to 1982.***Many Lusardl

plaintirrs charging parties and potential witnesses have bcen
Interviewed [and) their allegations are much alike: that older
employees, particularly those over 50"*were counselled that
tney ahould take the terminatlon package ofrered or risk being
laId or' or rired with no bener'ItsE" ."

9/12/84 MEETING (the second conciliation meeting) between Xerox and EEOC
stafr. EEOC's expert explained that his analysis revealed
"striking dirrerences in the age patterns of Xerox
empl yoent'inlnowjingJ apparent age discrimination particularly
in 1982. EEOC starr renewed Its request that Xerox provide the
names or those shown on the computer tapes as voluntary RIPs so
that it could conduct further Interviews. [SEE MEMO OF
4/18/851.

10/12/84 XEROX provided EEOC with the third set or computer tapes
containing employee data. [SEE MEMO OP 2/28/85).

11/19/84 MEXO to Gwendolyn Young Reams, OOC, EEOC, from Paul Brenner,
OCC Trial Services, EEOC. RE: Review or PM -- New York Daily
News. "I concur In the recommendation *' to litigate this
pattern-or-practice ADEA case. The case Involves a collectively
bargained 'rei1gnatlon incentive' (or, 'buyout') plan. under
the plan. Respondent orrered to make special cash payments to
compositors and ste:'eotypers who voluntarily resignedg**. The
one-shot buyout plan was orricially announced on 12/30/80 and
was open only until January 198115". Those employees [who opted
in] received buyout payments on [a descending scale]. *# At noe
time during the investigation *Of did the Respondent ever claim
tht those age-based reductions were justified by any age-related
cost considerations. Courts have recently ruled that similar
age-based severance benefit plans violate Section 4(a) or the
ADIEA, and do not rall within the exemption ror employee benerit
p lans under Section 4WTOr21 of the ADEA. See EEOC v. Borden's
no. 724 P. 2d 1390 (9th Cir., 1984); EEOC v. Westinghouse

Electric Corp. 725 P. 2d 211 (3rd Cir., 1983). cert. den., 53
U.S. L. W. 3236 (No. 83-1779, Oct. 2, 1984).'"; [Tlhe Commission
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has already filed suit in a virtually Identical case in the same
court where this proposed lawsuit would be filed. See EEOC v.
Times Mirror, Inc. [publishers of 'Newsday'], S.D., N.Y., No.
84-Civ-4692, approved by 3-0 vote of the Commission on June 12,
1984, filed In court on July 5, i984.*'* [NOTE: HAND-WRITTEN
NOTATION AT TOP OF PAGE ONE -- 'REJECTED BY COMM. 1-3 VOTE,
12/4/84"]

11/21184 EM0O to EEOC Chairman Thomas and Commissioners Gallegos, Webb
and Alvarcz from Paul Brenner, Senior Trial Attorney OGC, EEOC,
thru Johnny Butler, Gen. Counsel (Acting), EEOC. RE: Litigation
Recommendation -- New York Daily News. "The Office of General
Counsel concurs in tbe recommendation *** to lltlgate this ADEA
crae.*'" LNOTE: SER BRENERS 11/19/84 MEMO ABOV.

11/27/84 *0O to EEOC Chairman Thomas and Commissioners Gallegos, Webb
and Alvarez from Johnny Butler, Gen. Counsel, EEOC. RE: Request
to Reconsider OMC-Galesburg. "This is to re ueSt
reconsideration of the Commisiaon a declsion. bY 2-2 tie vote on
November b. 19B4, not to authorize litigation ln tthisl case.
any General Counsel continues to recommend litlgation llmlted to
Respondent's poliey of denying severance benefits to employees
age 65 or older solely because of their age. The case Involves
Respondent's contractual policy of denyinggany 'termination
allowance (severancc benefits) to employees who, when
permanently laid-off, are: (t) 'sixty-flve years of age or
over' or, (2) eligible for and elect to take early or advanced
retirement. . .' *** Thus, Hespondent denies termlnation

allowances to employees under age 65 if--and only If--they are
eligIble for and voluntarily elect to take Immediate retlrement
when laid off. On the other hand, employees aged 65 or older
are denied termination allowances solely because of age,
regardless of whether they are eligible for rctirement or
whether they would voluntarily elect retirement.

5
§§" [NOTE:

HAND-WRITTEN NOTATION AT TOP OF PAGE ONE -- "REJECTED BY
COMMISSION ON RECONSIDERATION 2-2 VOTE, JAN. 15, 1985".]

11/28/84 MEETING (the third conciliation meeting) between Xerox and EEOC
staff. Again, EEOC staff requested that Xerox release the names
of the VHIP employees. Xerox refused to produce the list. [SEE
MEMO OP i/18/85].

12/4/84 *COMMISSION VOTE to reject OC recommendation to litigate the
New York Dally News case. According to a hand-written notation
on page one of Brenner's 11/19/84 memo (see above), the
Commission rejected the recommendation by a vote of 1 to 3.

12/6/84 TELEPHONE CONVERSATION between Phil Smith, Office of Gen.
Counsel, Xerox, and James Finney, Associate Gen. Counscl,
Systemic Services, EEOC. Smith Informed Flnney that Xerox
Corporate had decided not to share wIth EEOC thc list of names

of those Xerox employees who had opted for the voluntary
reduction In force. Pinney responded to Smith that he, Finney,
had no alternatIve but to recommend that EEOC file a lawsuit
against Xerox. [SEE MEMO OP L/18/85).

1/15/85 *COMOMISSION VOTE to reject oCG request for reconsideration of
recommendation to litigate the OMC - Galesburg case. According
to a hand-written notation at the top of page one of Butler s
11/27/84 memo (see above), the Commission voted 2-2 to reJect
tne request for reconsideration.

2/12/85 EEOC Issued a news release on its moving away from pursuing
complaints against la:-ge companies or Industries, and will
Instead focuis on discrimination cases focusing on specific
Individuals. According to Anne Ladky, executive director of
Women Employed, "If the government only pursues discrimination
in Individual cases it will not make progress in eliminating
discrimination overall." Commlrsloner Webb sald compensation
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should go only to proven victims of discrimination, not to
entire cl asses.

2/28/85 MEMO to Leroy Jenkins, Atty, EEOC, from Judy Mathis, Equal
Opportunity Specialist, EEOC, and Canrlton Preston, Atty, EEOC.
RE: status of EEOC v. Xerox investigation and concilIation.
This Is a background memo and also stresses the necessity for
contracting with Dr. Reisler, DBS Corporation, to analyze the
data tapes submitted by Xerox, to further develop and refine the
evidence of age discrimination by Xerox.

4/18/85 MHRO to James Pinney, Assoc. Gen. Counsel, EEOC, from Carlton
Preston, atty, EEOC. RE: Recommendatlon on Diaposition of EEOC
v. Xerox ADEA Investigation/Conciliation. "The EEOC first
became involved In**9I983*'*Our Initial efforts were directed
towards an Intervention**fA presentatlon memorandum to Intervene
In the Lusardi littgation was prepared and sent to the
Commission'TIThlowever, the case was never fully
presentedfRICommissioner Webb raised questions In regard to a
lack of data hc deemed necessary to support Commission
litlgation.#tfhroughout this investigation, Xerox has been
recalctrant.'**LO~ur Interviews with various 'i7ffed employees
indlcated that the so-called voluntary RIFs were not in fact
'voluntary.'#*We received copies of confIdentlal memoranda
writ en y erox officials demonstrating that there was an
orflefal plan to get rid or the older higher paid employees, and
hire younger lower sslarled recent college graduates #§ffg
Xerox had rerused to give us the list of discharged
cmpIoyeesl***[we conducted Interviews of apr'oxIaately flfty
victims. These interviews buttressed our earlier finolngs *it
appeared that tne agreements to leave were coercedei

t
If they did

not take a 'voluntary' RIF or the Bridge to Retirement they
would soon be involuntarily terminated with little or no

seeac ay***These allegationa took additional importance
w en a PreilminarY analysis prepared by our expert showed
tremendous dvspar ties in terminations In thenlyluntaryvRIP
category of employees over fifty#I§LpJur evidence indlcates that
tnc problem was not the program per se but the Involuntary
manner an older employee was overtly or covertly forced to
accept it' 5 4

[O~ur interviews"'i*ndicate a strong case of a
p attern and practice of the Xerox's deliberate corporate policy
airected and impleinented by corporate officials to terminate
employees -over forty on the baasis of age only, in violation of
the APEA"--Xerox has engaged In dllatory tactics and have
misrepresented the facts to the Commission on many diferent
occasslons."

5/10/85 MEMO to James Pinney, Assoc. Gcn. Counsel, EEOC, from Judy
Mathis, atty, EEOC, and Carlton Preston, atty, EEOC. RE:
recommendation on disposition of Xerox case. After the EEOC's
initial Inquiry Into the matter, "A presentation memorandum to
lntervene in the Lusardi lItigation was prepared and sent to the
Commission seeking lItigation authorization. However, the case
was never fully presented to the Commlsslon; prtor to the date
it was to be presented, Commlssioner Webb raised Ieti nons In
regard to the lack of data ne believed necessary to support
Commission litigation." Regarding EEOC's investigation, and
negotiations with Xerox for computer data, the memo said
"Throughout this investlgatlon, Xerox has been
recalcitrant**SThe Lusardi attorneys were very cooperative In
sharing their evidence with the Commission. We recelved, in
confidence, copies or confidential memoranda written by Xerox
officials demonstrating that there was an official plan to get
rid of older higher paid employees whie hiring younger, lower
salarled recent college graduates." The memo described the
series of meetings between Xerox and EEOC personnel. At all
these meetings, EEOC stressed the need for the names of those
persons on the computer tapes so It could conduct Interviews to
determIne If the voluntary RIPs were truly voluntary. Xerox
replied by saying that the names would not be released to the
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Commission. Since the EEOC did not receive the names from
Xerox, It has been unable to locate many victIms who are not In
the Lusardl case. "To locate additional victims. we must either
adve-tise or serve Xerox with a eubpoena"L3 jt is our
recommendation that we rail conciliation and immediately seek
litigation authority to intervene in the Lusardi lawsuit."

6/25/85 *IEMO to Commissioners' Special Assistant rrom Allyson K.
Duncan, Acting Legal Counsel, EEOC. RE: Opinion Letter Request.
"*§ The [Michigan Education Association, a labor organIzation,]
wants to include In Its collective bargaining agreements
provisions permitting early retirement Incentives under certain
conditions. *R* There is currently no Conmission guidance on the
substance or the request Lror an opinion]. The Commission has
yet to publicly address the question Or early retirement
incentives. There is linited case law that stands for the
proposltion that a voluntary early retirement plan Is lawrul
under the ADEA. The answer to this opinion letter would provide
valuable guidance to the public. The Issue or early retirement
Incentives is or great public Interest. The Orrice or Legal
Counsel receives a substantial number or requests, both oral and
written. ror guidance in this area. Many companies have
Instltuted such plans.#** Our analysis or the issue begins with
the understanding that ' felarly retirement Is a cormnmon corporate
P ractice utilized to prevent individual hardship. ***
Riessoning may be used to conclude tnat early retirement plane

that waive the actuarial reduction or pension payments ror early
retirement are ^*# lawful. *** Under [the buy-out] plan,
employees are paId a lump sum ror early retirement. Gencrally,
the lump sums are highest for younger employees and decline in
direct relation to advancing age. Because of this, such plans
violate section 4(a) of the ADEA. However, the reasoning in the
attached letter could also be used to find these types of plans
lawful under section 4i(f)(2). As long as the plan Is bona ride
and Is not a subterfuge because It is voluntary, It may be round
lawful. 9*5 The greater payment ror roregolng extra years of
employment is a reasonable factor other than age witnin the
mteaning of section M(f)(1). rii It is arguable that this
analysis conflicts with 29 C.P.R. 1l25.7(c) of the Commission's
regulations Lwhich] states: 'When an employment practice uses
age as a limiting criterion, the derense that the practice is
justiried by a reasonable ractor other than age is
unavalable. ***" [NOTE: OBTAIN THE A. OIION LETTER THAT

DWASAAHD TO THIS MEMO.]

6/28/85 MEMO to Leroy Jenkins, Assat. Gen. Counsel, EEOC, from Carlton
Preston, atty, EEOC. RE: Identiricatiun or Potential
Classmember In EEOC v. Xerox Corp.. ADEA
Investigation/Concllatlon. "Wea have included a list of 7
victims who we think are good potential classmembers*"This
group represents one tenth or the seventy people we have
contacted**Xerox terminated 5000 employees [between] March 1,
1980 and March 31. 1983,14twe have not been able to contact
these employees to get their lndivdual stories."

7/18/85 *MO to EEOC Chairman Thomas and CommissIoners Gallegos, Webb,
Alvarez and Silberman, rrom Philip Sklover, Associate Oen.
Counsel, Trial Services, EEOC, thru Johnny Butler, Gen. Counsel
(Acting), EEOC. RE: Recommendation Against Lltigation--
Chappaqua Central Schobl District, Charge Ho. 02i-8'-C139.
"4'§General Counsel recommends against litigating this ADEA
policy case**. fPlartclpattion In the early retirement
incentive plan Is strictly voluntary; tbat ls teachers who do
not wisn to take early retirement may continue working until
mandatory retirement at age 70 (age 65 prior to Jan. 1, 1979).
**# GCC believes that Respondent's plan violates Section 4(a) of
the ADEA which *1* makes It unlawrul for employers to
'discriminate against any Individual with respect to his
compensation, terms, conditions, or privileges of employment,
because of such Individual's age' (29 U.S.C. 623(a)). However,
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the ADEA provides certain exceptions to the prohibitions of
Section 4(a). Ai1 Section 4(r)(2) Or the ADEA provides that
'[ilt shall not be unlawrul for an employer . . . to observe the
terms of . . . any bona ride employee benefit plan **O which is
not a subterfuge to evade the purposes or th(e DEA), except that
no such . . . employee benefit plan shall require or permit the
involuntary retirceent or any Individual [aged 40 - 69] because
or the age or such individual' (29 U.S.C. 623(f)(2)). *** It
would appear *I that Respondent's plan qualfies ror the
ction ()(2) ex It is anticipated that the

Commission will soon consider a starr proposal to Issu an
opinion letter t g p i atat y voluntary
retirement incentive plan cannot be 'a subterruge to evade the
purposes or the Act.' See memorandum, Allyson Duncan to SpecialAssistants, June 25. 198 AjlT*W n EEOC action involving an
analogous voluntary severance or buy-out plan was recently
dismissed, because OGC concluded that the plan at Issue was
lawful under Section 4(r)(2) of the ADEA. See EEOC v. Times
Mirror, Inc. and Neweday Inc., S.D. N.Y., No. 84-Civ-4692, riled
July 5, 1984, stipulation or dismissal entered June 12,
1985...'" [NOTE: RAND-WRITTEN NOTATION AT TOP OP PAGE ONE --
"REJECTED, MOTION NOT TO LITIGATE APPROVED BY COMM., 9/10/85 --
ACST. LITIGATION -- THOMAS, WEBB, SILBERMAN; FOR LITIGATION --
GALLEGOS, ALVAREZ. "1

8/12/85 YMEO to James Troy, Dir., Orrice or Program Operations, Prom
Leroy Jenkins, Jr., Dir., Legal Enforcement & Coordination Div.
RE: EEOC V Xerox Corp. "During the period or 1980-1983, Xerox
terminated approximately 12,000 salaried employees. About 5,000
or L2Z were above the age or 40, with the bulk being around 52
years of age. During that time, [protected age groups]
represented approximately 34% of Xerox. A large percentage or
the terminations or these Identifiable individuals left the
company under a constructive discharge. The company contends
these individuals retired under a benefits plan ofrered by the
company. However, interviews with more than 75 of these
lndividuals reveal that they were given an ultimatum - I.e.,
take the benerits package or be terminated.MII Moreover,
internal LXeroxh menmoranda" suppnrt our finding that age was a
factor in the company's starr reduction efforts.**I"

9/13/85 MEMO to James Finney, Assoc. Gen. Counsel, EEOC, from Judy
Mathis, atty, EEOC, and Carlton Preston, atty, EEOC. RE:
Conciliation recommendation, EEOC v. Xerox. "Thou h Xerox has
indicated willingness to conciliate the Indvi cases we
bring to their attention they have consistently denied us
re uested data which would enable us to identiry and look at
Ind vIduaia*§*LIit is clear that submission of the names b
Xerox is the only practicable way we have oPinding potential
claimants and Or computing tne specif.ic amount or potential
liability Xerox races."

9/30/85 XEROX FORM IOQ report filed by Xerox Corporation with the
Securities and Exchange Commission. "In 1983, an action was
brought against the Company In the United States District Court
for the District or New Jersey which alleges age discrimination
in violation of the Federal Age DiscrimInation in Employment Act
*:*In 1984, the Company received a letter from the Equal
Employment Opportunity Commission alleging that the Commission
determined that the Company had violated the Act"'the Company
engaged in"*conciliation and discussions about the merits of
the Company's position with the EEOC§"'To date there have been
no further developments." NOTE: SEE ENTRIES YOH 3/25/86,
3/31786,

FEB. 1986 EEOC General Counsel decided not to Intervene in the Lusardl
suit "because those plaintifa appear to be ably represented by
private counsel." (see 8/7/86 memo to Carlton Preston Prom Judy
Mathis. I
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3/25/86 XEROX CORP. 1985 ANINUAL REPORT to Its shareholders. "In 1983.
an action was brought against the Company*ttwhich alleges age
discrimination In violation of the Federal Age Discrimination in
Employment Act#11n 1986. the Company received a letter from the
Equal Employment Opportunity Commission alleging that the
Commission determined that the Company had violated the Act***
The Company has been inIormally advised that the EEOC has
terminated Its proceedlnga in this matter.

3/31/86 XEROX 10Q report filed with the SecuritIes and Exchange
Commission. "In 1983, an action was brought against the Company
*l*which alleges age discrimination In violation of the Federal
Age Discrimination In Employment Act**"In 1984, the Company
received a letter from the Equal Employment Opportunity
Commission alleging that the Commission determined that the
Company had violated the Act**The Company has been informally
advised that the EEOC has terminated its proceedings in thia
matter.

1/17/86 MZO to Leroy Jenkins, Ass't. Gen. Counscl, EEOC, from Carlton
Preston, atty, EEOC. Cover memo with proposed conciliation
agreement and letter to Philip Smith, Assoc. Gen. Counsel,
Xerox, to be sent to Xerox. The letter states: "After carefully
analyzing the Company's explanation of its position and
reviewing materials presented by Xerox during the Investigation
and conciliation period the Commission has concluded that the
evidence shows a violation of the ADEA.

6/30/86 Form 10-Q filed with the Securities and Exchange Commission by
Xerox Corporation. 'In 1983, an action was brought against the
Company"'which alleges age dIscrImination In violation of the
Federal Age Discrimination in Employment Actt**In 1984, the
Company received a letter from the Equal Employment Opportunity
Commission alleging that the Commission determined that the
Company had violated the Act**Thc Coqpany had been informally
advised that the EEOC had term'nated its proceedings In this
matter.

7/11/86 LETrER to Philip Smith, Associste General Counsel, Xerox
Corporation, from James Finney, Assoc. Gen. Counsel, EEOC.
"Attached is the Commission's oroposed concliastlon
agreement~l""After carefully analyzing the Company's explanation
of Its position, and reviewing materials presented by
Xerox§51the Commission has concluded that the evidence shows a
vIolation of the ADEA."

7/23/86 LETTER to James Pinney, Assoc. Gen. Counsel, EEOC, rrom Philip
Smith, Assoc. Gen. Counsel, Xerox. The letter is a chronology
of events between the EEOC and Xerox. "Given sufrIcient
Information, (Xerox) would Investigate and address Individual
claims of terminations presented to It by the EEOC *EEOC has
requested that Xerox provide the names of all persons who
participated In voluntary reductions 1n rorce In the years 1980-
1983. At a meeting In the EEOC's offices In November, 1984,
Xerox Informed you that we would not provide such names."

8/7/86 MENO to Carlton Preston, atty, EEOC, from Judy Mathis, atty,
EEOC. "We made the decision, In February 1986, not to Intervene
In the Lusardi suit because those plaintiffs appear to be ably
represented by private counsel'1"It Is clear that Xerox stopped
the massive terminations after the Lusardi suit was lledt**Dr.
Medoff, the Xerox expert (on statIsTic~s**'revealed during his
deposition that the analysls undertaken for the EEOC meeting was
donc by Xerox employees and some enalyses represented were not
pelr.ormed at l. During his deposition, he virtually disavowed
bWtF the report to EEOC and his expert report in toe Lusardl
suit."

8/18/86 EMO0 to James Finney, Assoc. Gen. Counsel, EEOC, from Judy
Mathis, atty, EEOC, and Carlton Preston, atty, EEOC. RE:
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conciliation recommendation, EEOC v. Xerox. ""'between May andAugust, 1984 Xerox had assured us verbally and in writing that
the computer data they sent us was complete and with the properdocumentation for our computer experts to analyze. Their
Information was completely false ***The statistical anaryees
performed by DSS Corporation covered the period from May 1, 1980through December 31, 1983. After analyzing this data, DBS wasable to conclude with reasonable confidence that Xerox
Corporation participated in a pattern of age discrimination byterminating employees over 40 years old."

9/11/86 LETTER to Philip Smith, Assoc. Gen. Counsel, Xerox. from JamesPinney, Assoc. Gen. Counsel, EEOC. "In the Interest or goodfaith concllaition, attached Is a list Of Information we arerequesting*'ln order that we may discuss specific claims of agediscriminatlon."'sTnls should not be Interpreted as anabandonment of our class allegations."

9/22/86 LETTER to James Pinney, Assoc. Gen. Counsel, EEOC, from Ms.
Christina Clayton, Assistant General Counsel, Personnel andEnvironmental Health and Safety Division, Xerox Corporation.
"It Is clear that there are continuing misunderstandings betweenus on key issues"'E'Wc] continue to be willing to Investigate
the 100 cases of Individuals with claims arising after March 31,19 8

3.2"We remain willing to conciliate and to cooperate withthe EEOC's reasonable requests for further data."

10/6/86 LETTER to Leroy Jenkins, Ass't. Gen. Counsel, EEOC, from
Christina Clayton, Ass't. Gen. Counsel, Xerox. "In response toyour letter to Philip Smith of Sept. 25, 1986, we enclose copiesof the relevant portions of [several] documents.*"Internal
Xerox documents, If there are any, relating to Xerox' disclosure
of the EEOC matter in SEC filings would be covered by theattorney/clent privilege."

10/16/86 ARTICLE In New York Times "The Xerox Corporation, hurt bydeclining sales of`ofice equipment and seeking to cut Its
costs, offered enhanced early retirement benefits to 4,000 ofits senior employees today."

12/10/86 LETTER to Christina Clayton, Asst. Gen. Counsel, Xerox, from
James Finney, Assoc. Gen. Counsel, EEOC. "5*2T]SIme is
becoming a factor. The charges Is several years old, and somemembers of the class stand in jeopardy of losing their claims Ifthe running of the statute (of limitations) is not tolled."'"

12/19/86 DRAPT PRESENTATION Nl4O to James Finney, Assoc. Gen. Counsel,
EEOC, from Judy Mathis, atty, EEOC, and Carlton Preston, atty,EEOC. "Preliminary discovery conducted in the Lusardi suit hassupported the allegations ede by plaintiffs inst Xerox. inorder to cut costs. in late 1961 designed and implementeda
massive program to get rid of older, higher paid employees andreplace them with lower paid new nires. "'The evidence obtainedby the Commission shows that Xerox embarked on a conscious and
deliberate program which violates tne ADEA by eliminating older,higher paid employees and by replacing them with younger new
hlres."'Our evidence shows that from 1980 through 1983, Xerxactually hired many more empIoyees than the number who left.Rather than reducing the number f employees. Xerox was
replacing the older, nighly paid profess onals with new hires
who make less money.**'There is much evidence, both anecdotaland documentary. tnat older workers were targeted for
elimination from the Xerox workrorce.**"'lder workers were
'counselled' tint failure to take the 'voluntary' offer wouldresult In termination with no benefits.-'Xerox has, in Its
presentations to us."'omltted so called 'voluntary RIPs' as itasserts that those who left In this category could not have beendiscriminated against since leaving Xerox was their choice."'
Repeated requests to Xerox to furnish us the names of (these)persons"'thave been refueed.d.''he facts belle the Xerox
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assertion that those It terms as voluntary RIFs chose to leave

because some better alternatvie was open to them.y*eA the
agencY charged with enforcement of the ADEA, the Commisslon has
an obliRation to be Involved In Important cases to the extent It

can help shape the development of case law and can insu-e that
victims of Illegal age discrimination are afforded appropr-ate
reller.-'Ir the EEOC is to vigorous l enforce the AeEA, It
cannot passively allow such apparently blatant illegal acts to
continue. Based on the evidence of dellberate a
discriaination by Xerox and its faIlure to concliTate, we

recommend tnat the Commission approve the filIng of the attorned
complaint."

1/14/87 MEXO to file, by EEOC staff, re: Conciliation Meeting with
Xerox, 1-14-87. "Xerox repeated Its recent assertions that our
focus on persons terminated after March 31, 1983 is new and Is

contrary to what we told them in the past.**#E[Howevcr], the
proposed conciliation agreement sent in July 1986 focused on
this*group for settlement purposes but that any litigation we
undertake would probably encompass a much larger group
representing a wider period of tlme.##*Our Information
request***has been outstanding since September, 1986.

1/20/87 LETTER to James Finney, Assoc. Gen. Counsel, EEOC, from
Christina Clayton, Assistant General Counsel, Xerox Corporation.
"This Is to confirm the tentative areement that we reached lst
Wednesday on a procedure Tor further concl iation.'

2/5/87 LE = R to Christina Clayton, Assistant General Counsel, Xerox

Corporation, from James Finney, Assoc. Gen. Counsel, EEOC.
"Your letter (of January 20, 1987) makes It clear that there
were different understandings reached at the January lth
meetlng.4*I[FPurther conciliation efforts will be futile.***To
conduct Its Investigation the (EEOC) had Included a detailed
request for information In its February 7th letter.*'*Xerox did

not provide the crucial statistical and computerIzed data
requested by the Commission at that tlme.*'*When some of that
information was produced by Xerox In July of 1981, It was
crtIcally lncomplete.**#The Commission has found that Xerox

engaged In a series or programs which violated the AOEA.#**The
Commission does not know all or these programs beeause of the
restrictions imposed by Xerox on what informailon it would
release to the Cosissi on.*'If wlthIn five days of the receipt
of this letter (containing an EEOC conciliation proposal), Xerox

has not accepted these general terms, we have no alternative but
to deem conciliation to have failed pursuant to Section 7(b) of

the ADEA, and Systemic Litigation Services will seek authority
from the Commissioners to film suit."

2/25/87 DRAFT XMEO to Johnny Butler, Gen. Counsel (acting) from James N.
Finney, Assoc. Gen. Counsel. RE: EEOC V. Xerox. "'"Our

evidence shows that Xerox"'*vIolatieThe A5E-Aby forcing older
workers to leave the company.4**Throughout our Investigation and

conciliation, Xerox's actions and assertions have not been In
keeping with a sincere or good faith effort to resolve Its
vIolations of the ADEA."#'Xerox has not been cooperative In

supplying requested Information and, in7 act, mlsreresented
what computer data It furnished for a period oTiI~xi-dontha.
Xerox has cons1stently refused to discuss Its voluntary RIP
programs'

5
' Further conciliation would be unproductive and

potentially harimful to those Injured by Xerox policies and
practices."' As early as September 19841''we showed comPelljng
evidence or a pattern of dell ag dlerimtnaton.' ur
expert's analysis showed a dramatic pattern of terrlnations
among employees aged 50 to 54.'E5[W]e**fround that the Xerox
[involuntary) RIF analysis, which purported to show no
difference by age, had been misrepresented in that new college
hires have been exempted from consideration for IlRF for two
years after hire and were therefore not counted In the
analysis.** (P]otential plaintiffs have frequently suffered
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financial hardshipfff Many have had their retirement benefitscut by 2/3 while they are Job hunting at 50 years of age. Adense of economic necessity taccording to 29 CFR 1625.7(f)] is
not available to employers to Justify terminating their olderworkers.#*# Xerox has never rebutted our evidence and hasnever"'freaponded directly to our findings. Xerox has on the
aubect of voluntary RIrs, consistently refused to provideinformation.

3/3/87 *EM~O to William Ng, Deputy Gen. Counsel, EEOC, from Richard
Komer, Acting Legal Counsel, EEOC. RE: Cltrl a v. Board ofEducation. "

1
*"Your office recommends tht theCommission

Intervene in the District Court case, as requested by theDistrict Court Judge. The Commission should consider providinga document to the court which Is narrow in scope [because] the1986 ADEA amendments In the Omnibus Budget Reconciliation Act,H.R. 5300, which added section 4(I) to the ADEA, will have asignificant Impact upon the [early retirement Incentive ] issue.*** Secondly, as you are aware, the Commission has been
considering a draft ERI opinion letter requested by the MichiganEducation Association. *' Since the 1986 ADEA amendments mayrender the section 4(a)(l)/4(f)(2) analysis herein moot for mostcases arising after 1987, we recommend that the Commission notattempt in the Cipriano case to set a swee ing statement ofpolicy. Rather, It should provide the minimum input that is
eonsistent with Itsdty e court." [NOTE: SEE 3/13/87
MEMOS BELOW.J

3/10/87 1MEO to Clarence Thomas, Chairman, EEOC, from WIlliam Ng,
DeputyGeneral Counsel, EEOC. RE: Background Information for thebriefIng [of the Commission] on the status Or the directed
investigation of Xerox corporation. "In response to the requestfor background inrormatlon we are forwarding copies Of a
proposed presentation memorandum which we received from
Systemic Litigation Services on March 9, 1987*0* The
presentation memorandum ham not been thoroughly reviewed orapproved by this office. We are forwarding the document onlyfor the purpose of providing basic information on the history
and nature of the case. [NOTE: PRESENTATION MEMO WAS ATTACHED TOTHIS MEMOANDISVIRTUALLY IDENTICAL IN SUBSTANCE TO THE PINAL PMOF 3/24/87--SEE BELOW]

3/13/87 *TRANSMITTAL MEMO to EEOC Chairman Thomas and Commissioners
Silberman, Gallegos and Alvarez, from William Ng, Deputy Goen.Counsel, EEOC. RE: Litigation Recommendation for InterventionIn Clprlano v. Board of Education of the City School District ofthe Cty Of North Tonawanda, No. 84-CV-80C (W.D.N.Y.).
"Attached pleased find copIes of a recommendation for
intervention In the above-styled case***. Due to the Importanceof the issue involved, we have requested that this case beplaced on the first available Commission agenda, rather than beprocessed through the special notation vote procedure. *nwPortions of the lItigation recommendation have been revised orrearranged since the Legal Counsel memorandum [see 3/3/87 entryabove] was written. and we have added to the recommendation abrief discussion of 4(i) of tne ADEA and Or the advisability ofa pearing in an amicus. as opposed to Intervenor capacity.
tNOTEW SRE 3/13/87 MEMO BELOW.J

3/13/87 #MEMO to EEOC Chairman Thomas and Commisloners Silberman,
Gallegos and Alvarez, from William Ng, Deputy Gen. Counsel,
EEOC. RE: Brief In Intervention In GpI rno v. Board ofEducation of the City School District the City of North
Tonawanda, No. 84-CV-80C (W.D. N.Y.). "*#*[T]he Issue '*' iswhether the "5 Board and teachers' union violate 0' (ADEA] byoffcring an early retirement Incentive to employees aged 55 to60, but not to those over age 60. The Second Circuit Court ofAppeals last year reversed the entry of Judgement for the SchoolBoard and remanded the case for further proceedings. *Of Theappellate court ruled Of that the plan violated 4(a)(1) of the
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Act, 29 u.S.C. 623 (a)(()l because It withheld an employment-

related benefit on the basis of age (785 F.2d at 53). e The

n ony y ssue to be decided by the lower court on remand is whether

#* * the plan is * ** a subterfuge to evade the purposse of the

ADEA. Ott ET)he Second Circuit directed the district 
court to

' seek the assiasance of the EEOC' with respect to the meaning or

'subtfug' In 4(I (2) as amended, or with respect to 'the

Peemsaable means of Structuring voluntary retirement plans.'

785 F.2d at 59. arc The [district) court has now made it clear

tnat it wishes our participation to take the form of

intervention, and Is awaiting our response. *" [Wie are

recommending Bntevnto'. B ased upon our reveww oo the law,

the ADEl legatlative nsstory and the administrative
interpretatIons which are still in effect, we recommend that the

Comnisslon's brier present the rollowIng analysis. First,

genuinely voluntary, early retirement incentives may peacefully

coexist with the ADEA. ^^^ Second, plans that do provide unequal

benefits because of age are immunized from attack by virtue or

4(r)(2) only where the cost of providing the benefit Increases

directly as a function or age. *'* [T]he legislative history
makes clear that Congress considered plans paying unequal

benefits to be a 'subterfuge to evade the purposes Or the

LADEAJ,' within the meanong r (r)(2), unless the cost of

providing the benefit Increased witn age. This conclusion

necessarily follows r rom the longstand ng Interpretation of

4(e)(2) set forth in the regulations promulgated 
by Department

of Labor in 1969 and ratiried by the Congress in 1978, 1982 and

1986. It is also the position the General Counsel has

consistently advocated before the courts of appeals. air [T]he

inee ntive offered in this case is a 'subterruge' because the

denial or the benefit cannot be lust fiod by age-related 
cost

considerations. *** Additionally, the Incentive Is structured so

as to collide with another statutory purpose; viz, promoting the

employment of older workers. It* LT]he employer Is providing a

disincentive ror employees to remain past age 60. Indeed, it is

clear that the motive of the North Tonawanda defendants is to

eliminate their oldest workers.#i" [NOTE: OBTAIN AN EARLIEN
DRAFT OP THIS MEM WHICH WAS FOiWARDED TO THE EEOC LEGAL COUNSEL

IN LATE FEBRUARY 1987 FOR REVIEW -- SEE 3/13/87 TM, PAGE ONE.]

3/16/87 CLOSED BRIEFING OP THE COMMISSION by attorneys from the EEOC's

Systemic Litigatlon Services, Offiec of General Counsel. The

following are excerpts from the dialogue recorded 
on audiotape.

Chairman Thovas: "'*This Is standard practice in industry. I

don't know why Xerox is the only one we are after. If Xerox is

on the chopping block for this, we have got about 100 other

corporations we should be looking at. It's as simple as that.

Okay? GM Is doing the same thing." Vice Chair Silberman:

"There probably are 100 other corporations waiting to see what

we do on Xerox." Chairman Thomas: "No, we have already done It.

We have already done It. If they were waiting around, they

wouldn't have a RIP program." CommissIoner Alvarez: "Don't we

have something coming from Mr. [Richard] Komer fEEOC Legal

Counsel] on this someday?" UNIDENTIFIED MALE VOICE: "We have

briefings coming, in fact, In the "Cipriano 
Brief on the issue

." Vice Chair Silberman: "WhIch goes the other way."

UNIDENTIFIED MALE VOICE CONTINUES: ". . . which is coming up

now. In fact, we already got It. We have a pending opinion

letter which we have a copy of now. It's been around for a

while, on the Issue of sweeteners.§**" Attorney James Finney:

"*"t[I)r someone comes along and tells you that If you opt 
for a

voluntary retirement, you might get 'X'; if you wait for

Involuntary [retirement], you might get half of 'X'; and neither

'X' nor half of 'X' equals the present value 
of what you would

have gotten at age 65 [had you continued to work), but you feel

you have no choice, I think I would find that quite coercive."

Chairman Thomas: "I don't say that is coercnve--that Is

reality."
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3/23/87 XEXO to William Ng, Deputy Gen. Counsel, EEOC, from James
Pinney, Assoc. Gen. Counsel, REOC. RE: EEOC v. Xerox
Presentation Memorandum. "Thls revised PM Is attached.'** Sincebriefing the Commissioners on this matter [on Marcn 163 we have
reviewed our notexs of their coim.ments, and have recelved ieveral
calls from special assistants with questions or clarifications
on several points. We have tried to Incorpor te infrmation,
discussion and analysis to address the questions and concerns we
received.'*5 There are three possible courses of action. The
Commitslsion might view the findings as supporting an action In
the nature of a pattern and practice case"*' Secondly, the
Commission might decide that the record only supports a
consolidated action based on Individual claims. Finally, the
Commission might determine that the facts do not warrant further
action. Since the Commisslon policy In the area Of workforce
reductions or early retirement programs is unclear and
unsettled, we believe that it Is approprlate that they have the
clearest opportunity to review and consider the seyeral options
presented. Any action taken can be prematurely interpreted--or,
ii1.iisIerpreted--as a rerlection o. Commission policy.

Traditionally, the Commission has been careful to avoid creating
confusion as to policy in unsettled, and sensltive-areae before
it has had an opportunlty to for'ulate Its views. We-would -hopefor some guidance as to how this matter ight be resolved. It
should be noted tnat some or our complaintanti will be affected
by the statute of limitations after the end of this month."
[NOTE: REVISED PM WAS ATTACHED--WE DO NOT HAVE IT.]

3/24/87 XEMO to Clarence Thomas, Chairman, H. Gsull Silberman, Vice
Chairman, Tony Gallegos, Commissioner, and Fred Alvarez,
Commissioner, from William Ng, Deputy General Counsel, EEOC.
"For the following reasons, the Office of General Counsel
concurs In the recommendation of Systemic Lftigation Servlies
which we received on MArch 23, 1987 to litigate this ADEA
case"*'Coneillation efforts nave continued since the LOV was
Isaued."'During the entire investigation and concliation Xerox
has been uncooper-ative In supplying requested data."' Five
formal coneiliation meetings were held.**'The statietlcal
evidence developed in tihis investigation clear demonstrates
that Xerox undertook efforts to rid itself or elder, relatively
higher Paid workers and replace them with young
workers.'"Indlviduals who avalied themselves of the Bridge to
Retirement plan ?tated they did so only because tney had beeninformed that they would be involuntarily rlrred lf they did
not*-* [Thins plan entailed no 'sweetening' or retirement
benefits; rather, it caused emPloyees to accept substantially
smaller bene.its.-"5 uven this, and the testimony of employees
that they were made to understand tthey could take this program
or leave with nothing, the voluntariness of the election ishighly questionable."'_ The evidence obtalned by the Commlislon
shows that Xerox embarked on a conscious and deliberate program
or eliminating older, higher paid employees*'*and accomplished
this end through involuntary reductions in rorce and through
coercing older employees to accept what It termed 'Voluntary'
D rogams."'-There Is extensive evidence, both anecdotal and
documentaru. that the elimination or older workers from the
Xerox workrorce was a corporate Pollcy.*"'Older workers were'counselled' that failure to take the 'voluntary' offer would
result In termi-naton with no benefita.'There Is extensive
evidence that those eltgible for the program were told that if
they did not take It voluntarily, they would be involuntarllY
termInated."*Based on the evidence that Xerox develoed and
implemented a deliberate corporate policy wnich resulted In a
pattern of willrul violations of the Age Discriminatlon in
Employ ent Act, and upon the unwillingness of Xerox to
conci iate,"'we recommend that the Commission approve the
filing of the complaint.

3/27/87 KEO to William Ng, from Fred Alvarez, Deputy Commissioner,
EEOC. "I am not"'convinced that there has been a presentation
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of facts sufficient to support litigation"**. [Since the matter
has been pending before the Commission for three years]"'* We
should have the Information (concerning whether Xerox engaged In
unlawful discrimination since 1983) In hand now. Given our
hietoric success In enforcing information requests through
subpoena lltigatlon, the aeserted lack or cooperation on tnc
Part or Xerox in providing updated personnel data is not an
adequate explanation

t
*"'

4/3/87 LETTER to all persons seeking EEOC Intervention In the Xerox
case due to alleged age discrimination against them, who are not
parties to the Lusardl class action. "The Equal Employment
Opportunity Commission has decided it will not Initiate a
lawsuit against the Xerox Corporation under tne Age
lRariEination in Employment Act."

4/9/87 LETTER to Christina Clayton, Assistant General Counsel, Xerox
Corporation, rrom James Finney, Assoc. Gcn. Counsel, EEOC,
"The Commission has determined that It will not Initiate a
lawsuit against the Xeros Corporation under the Age
biscrimlnalon in Employment Act (ADEAA."

5/19/87 *IEMO to Charles Shanor, Gen. Counsel, EEOC, from Dianna B.
Johnston, Starf Attorney, OGC, and author of the 3/13/87
recommendation to the Commission for Intervention In Cipriano.
RE: Cipriano v. Board of Education of North Tonowanda.
*'*rA]ttached Is a memorandum to the CommIssion responding to
the Legal Counsel's [3/3/871 memorandum."'" [NOTE: SEE 3/3/87
MEMO ABOVE; ALSO, BELOW, SEE FINAl. VERSION, DATED 6/30/87, OF
MEMORANDUM TO THE COMMISSION RESPONDING TO THE LEGAL COUNSEL'S
3/3/87 MEMO.]

6/30/87 *0EMO to EEOC Chairman Thomas and Commissioners Silberman,
Gallegos and Kemp (who replaced Alvarez), from Charles Shanor,
Qen. Counsel, EEOC. RE: response to memorandum from Office of
Legal Counsel Concerning Cipriano v. Board of Education.
1"1[Olur brief sets forth t arguments which this office
believes should be presented to the district court In this case.
*0S [W]e are Inclined to dIsagree with Legal Counsel's theory
that the new section 4(i) will resolve all such questions."
[NOTE: BELOW, SEE 6/30/87 REVISED BRIEF RECOMMENDED FOR FII.ING
IN CIPRIANO V. BOARD OF EDUCATION.]

6/30/87 *OXEM to EEOC Chairman Thomas and Commissioners Silberman,
Gallegos and Kemp, from Charles Shanor, Gen. Counsel, EEOC. RE:
Brief recommended ror filing In Ciprlaio v. Board of Education.
[NOTE: SEE PROPOSED MEMORANDUM OF LW ELOW.]

6/30/87 *PROPOSED EBOC MEMORANDUM OP LAW for transmittal to U.S.
District Court, Western District, New York, and authored by
Dianna Johnston, Attorney. O EEOC. RE: Cipriano v. Board of
EducatIon.""Thls Court '' requested that Commission
participate In the remand proceedings. In light of that
request,"* the Commilsslon has moved to Intervene in this
ease Under established Supreme Court precedent, an
incentive plan violates Section 

4 (a)(1) of the ADEA only where,
as here, It deprives older workers of the incentive benefit on
the basis of their age. "' [T]he CommIsslon believes that
defendants will probably be unable to prove that their early
retirement Incentive plan Ia Justified by age-related cost
considerations. withholding a fixed Incentive bonus from
employees beyond age 60 cannot be Justified on the ground that
the employees age renders extension or the incentive to them
more costapny. Su ,plan therefore, reduces to a Is b ge
because. wlthout such cost ustification It denIed them a
benefit available to their younger colleagues.f"' Incentive
plans which makc age-based distinctions In the amount of
benefits violate Section i(a)(i). "' [T]he Issue is whether the
plan's structure--one lump sum to everybody 55-60, nothing to
those 61 and over--is a subterfuge. "' [TThe stated purpose of
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the Act Is not only 'to promote the employment of older personsbased on their ability rather than age' but also 'to prohibitarbitrary sge diserlmination In employment end to help employeesand workers find ways or meeting problems arising from theImpact of age on employment.' Section 2(b), 29 U.S.C. 621(b).Congress declared It unlawful to discriminate not only In hiringand discharge, but also with respect to 'compensation, terms,conditions or privileges of employment' (Section 4(a)(1). tootUlnless North Tonowanda can demonstrate age-related costconsideratIons, itS plan 5s a subterruge to evade the Act'spurose of eradicatin ae dscrimination. Por thisreason alone, the 14(r(2) defense a not avai1able here. §'
[Tjhe motive In structurIng the plan this way was in fact, todiscourage teachers from working beyone age 60. 4itiholdingbeneflt or privilege of employment tor this pups scearly asubterfuge to evade the purposes of the Act. pro This Court
sriiould analyze the legality of defendants' early retirementIncentive plan In a way that comes to grips with the statute'sclear prohibition against age discrimination.;as" [NOTE: THISPROPOSED MEMO OF LAW WAS REJECTED, AND THE TASK OF REDRAPTINO ITWAS TAKEN AWAY PROM DIANNA JOHNSTON, ATTORNEY, APPELLATEDIVISION AT EEOC, AND ASSIGNED TO PAUL BRENNER, ATTORNEY, OGCTRIAL SERVICES; ALSO, SEE 7/6/87, 7/9/87 AND 8/5/87 ENTRIESBELOW.]

7/6/87 *15O to Charles Shanor, Gen. Counsel, EEOC, from RIchard Komer,Legal Counsel, EEOC. RE: Cipriano v. Board of Education. "Wehave revlewed your Office's r ef and memorandum to the
Commission***. We believe the brief should address the sectioni(i) issue In a footnote, to alert the court to the question ofits possible future applicability to early retirement
Incentives. Given that possibility, the Office of Legal Counseldoes not believe this a propitious time for an expansive
decision on such incentivesnder section a(f)(2); an awarenessof secto0n il(i) may induce the ourt to frame a narrow decision.
*w- The Commir5ssion should retaln the widest possible latitude toformulate policy on retirement incentive issues that are notnecessary to a decisIon In this case. *** In the brief, at p.29, you state that the section 4(f)(2) defense 'is not availablehere.' We recommend changing the sentence to say that the
4(f)(2) defense, although ava11able. 'cannot succeed.' 3 WFinally, ** we suggest that the court be urged to limit the
holding of the case to the picullar facts before It, and thatthe court not try to set wide-ranglng policy on early retirementIncentives at this time. The brief should similarly bellmited.'1*" [NOTE: SEE 3/13/87 PROPOSED MEMORANDUM OF LAWABOVE; ALSO, SEE 3/3/87 MEMO ABOVE.3

7/9/87 *MXE0 tn Charles Shanor, Gen. Counsel, EEOC, from R. GaullSilberman, Vice Chairman, EEOC. RE: Draft Amicus BrIef inCipriano v. Board of Education. '###I think the draft briefgoes considerably beyond what the Second Circuit hnas asked us todo, and lays out a policy vlew witn which I disagree, as youknow. Moreover, at tne commiss on meeting at which thisIncentive plan was disapproved for litigation, both the Chairmanand I took the positIon that this plan was lawful. *toRetirement incentives are provided only to employees who retirevoluntarily. Retirement incentives are a quid pro quo:employees who accept them must forfeit the opportunity tocontinue workIng and maximize their pensions. This opportunityIs generally worth more to younger employees. A greater benefitfor younger workers may thus be necessary both to compensatethem for the greater years of service they are giving up and toInduce them to retire when they would otherwise choose tocontinue working. If employers are required to provide an equalIncentive (or even some Incentive) to every employee regardlessof age -- and that now means employees of any age not Just tip toage 70 -- and regardless of the likelihood of voluntaryretirement without an Incentive, then the resulting costundoubtedly will cause many employers to abandon the early
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retirement benefit altogether. Since employees can choose to

continue working, and since voluntarv retirements may preclude
an involuntary reduction in Voree retlrement Incentives In my

opnlon promote rather than confl-ict wilth the purposes o' the

XBEA.4T NQTE: SEE 3/13/87 MEMO OE' LAW A3OYE; ALSO. SEE

77Z787 MEMO ABOVE.]

8/5/87 EPINAL EEOC mORANDUM OP LAW, AMICUS CURIAE In Cipriano v.

Board of Educatlon, authored by Paul Brenner and submitted to

the U.S. D1strict Court, Western District of New York.
Arguments In this brier are dramatically contrary to those
presented In the proposed memo or law dated 3/13/87. Moreover,
the Commission decided against Intervention, as the Court had

requested, and instead filed witn the District Court an Amicus
Curiae brief. "'U*L8jased upon a review of the ADEA, Its

legislative history and admnnistrative interpretatIons, the
Commission believes that early retirement incentives do not

violate the ADEA. 90# [Tihe Commlssion believes that Section
4(r)(2) of the ADEA protects an early retirement Incentlve olan

even If it provides unequal benerits to older workers, where
Dartlcipstion ln the plan is voluntary for all retirement-
eligible emploYees and where there is a Icgitlnate business
reason for structuring the plan wth speciflic age liItaItions.
#** LAjn employer--end here the union--may prove that the plan

'is not a subterfuge to evade the purposes of th[e ADEA1' by

demonstrating that the age limitations are Justifled by an

objective assessment or Increasing cost andVor declinIng benefit
to the employer in providing the retirement Incentives. ***

LT]his Court should afford defendants an oportunlty to prove
inat a cost/benefit analysIs or so.e other etlmaebstness
reason *ustfles structurtng their voluntary early retirement
incentive plan to provtde a t10,000 benetrli to teache-s ag~e 55-

60. but notning to those over age 60. *'** 3y definitilon, early

retiresent incenttve plans do not compel employees to retire.
Instead, the plans provide monetary Incentives Intended to
encourage employees voluntarily to elect early retirement. *

tT'o be truly voluntary, a plan must be available to all
employees eligible for retirement. In this regard, the

CommissIon believes that the availability of a 'window' of

part icpation for all retirement ellgible employees may be
crulal Tne derendants in this ease apparently provlded, ald
contTnie to provide, the kind of 'window' which assures all

retirement eligible employees a reasonable opportunity to

participate In the early retirement incentive plan. **#
[Blecause the Section 4(f)(2) exception Is an affirmatlve
defense, it would remain the employer's ultimate burden to prove

that the age limitations are justirfed by a legItimate business

reason. .*X [T]his Court should afrord defendants an opportunity
to prove: (1) that their early retirement incentive plan
provided a truly voluntary option for all retlr'ement eligible

employees to participate; and (2) that there is a legitimate
business reason ror structuring the plan to provide a $10,000

benerit to teachers age 55-60, but nothing to those over age

60." [NOTE: SEE 6/30/87 PROPOSED MEMO OF LAW ABOVE; ALSO, SEE
7/6/87 & 7/9/87 MEMOS ABOVE.]

9/10/87 HEARING was conducted by the Senate Special Committee on Aging
concerning the EEOC's performance In enforcing the ADEA. Wnen
questioned about the EEOC General Counsel's final Presentation
Memorandum dated March 2', 1987, which recommended an EEOC
lawsuit against Xerox, EEOC Chairman Clarence Thomas stated:

"[The Presentation Memorandum] provided no evidence. There was
no evidence. That's an assertlon.

1'* The mere assertion [of age

discrimination] Is not enough in litigation."t We can't go to

court with just the assertion.***n

9/15/87 *BRIEP AMICUS CURIAE of tnc American Association or Retired

Persons, In Cipriano v. Board or Education, U.S. District Court,

Western OistrTet7 New York. "#[TT]he Court or Appeals ruled
that because the challenged incentive paid substantial benefits
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and was a 'supplement to an underlying general retirement plan,It) was a 'retirement' plan for the purposes of 4(f)(2). 785P.2d at 54. Subsequent to the Second Circuit's decision, theSupreme Court decided Port Halifax Packing Co. v. Coyne, 107 S.Ct. 2211 (1987) ('Port Halifax'), which held that a one-timebenefit payment was not an 'employee benefit plan.' In light ofthe Supreme Court's holding, this Count must reexamine theapplicability or 4(f)(2) to the incentive In this case. The[Supreme] Court's holding was predicated on the fundamentaldifferences between employee 'benefits' and 'employee benefitplans.' *I" Court concluded that a one-time payment constitutesno more than an employee benefit. .** [T]he Court held:"*'"To dolittle more than write a check hardly constitutes the operationof a benefit plan.' [T]he holding In Fort Halifax requires afresh determination by this Court of the availability of theSection 4(f)(2) defense to the Incentive In this case. **0Indeed, the decision In Port Halifax Implicitly affirms theappellate decisions in EEOC v. Borden's Inc., 724 F.2d 1390 (9thCir. 1984), EEOC v. Westinghouse Electric Corp., 725 P.2d 211(3rd Cir.), cert. denied, 469 U.S. 820 (1981), and Alford v.City of Lubbock, 664 F.2d 1263 t5th Cir.), cert. denied, 456U.S. 975 (1982). In each or these cases, a 'one-time lump sumpayment triggered by a single event' *Of was deemed not toconstitute the type of 'employee benefit plan' to which 4(f)(2)applies. *5 [,L]egislative history of the ADEA and thelongstanding administrative Interpretations of 4(f)(2)
demonstrate that In order to meet the burden or proving that a'benefit plan' is not a subterfuge, the employer must establishthat it provides equal benefits or Incurs equal cost forbenefits regardleas of age. [TJhe specIfic and very limitedpurpose of 4(f)(2) was to ensure that employers were notdiscouraged from hjiring older workers due to excessive benefitcosts. ' " [T]wenty years of congressional actions andconsistent agency Interpretations make the following pointsclear: (1) all employee benefit plans covered by 4(f)(2) mustmeet the 'equal benefit or equal cost' principle; (2) the onlyrelevant cost for these purposes Is the cost of the challengedbenefit; and (3) the only exception (since rescinded) pertainedto employees participating In retirement plans beyond their'normal retirement age. 5*t Contradicting the law, the
legislative hlstory of the ADEA, and the fleyisownlongstanding regulations the EEOC suggets that tne-ourt take
the unprecedented ate or creating an exception' to therequirements of 11(f)( ) for 'truly voluntary early retirementincentive plans' EEOC Brier at 28. Because the Justificationfor the suggested exceatIon to 

1
TT)(2) 8s premised on tnc wholly

lrrelevant consideration of the voluntary nature of theIncentive, the agency's tneory is fundamentally flawed.Building on tnis erroneous premise EEOC tnen proposea that the
type of cotst wichle may satisfy p roof of subterfuge are general
econoic savings, uch as payroll costs. This suggestionblatantly disregards the wel -established rule that generaleconomic savings to an emPloyer may never justify overt age
discrimination. In practicai effectu the EEOC asks this Courtto overturn the agency's own reguiltions as they pertain to the'subterfuge' provion. This Court snould decline the EEOC'sInvitation to legitimize this unprecedented regulatory about-face.##'n [NOTE: SEE ABOVE--EEOC's 8/5/87 MEMO OF LAW.]

10/2/87 INOTICE from John Curtin, District Judge, U.S. District Court,Western District of New York. RE: Cipriano v. Board ofEducation. "The court has now received an amicus brief from theAmerican Association of Retired Pcrsona**9.lT§ tis Important todetermine whether any further briefing is required before a dateror argument Ia set. Any further briefs to be filed shall befiled not later than November 12, 1987.6.'"

10/5/87 *SCPPLEXENTAL MEMORANDUF OF LAW FOR THE EECR AS ANICDS CURIAE,
authored by Paul Brenner, Attorney, Trial Services, OGC, EEOC.RE: Cipriano v. Board of Education. "The Commission submits
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this supplemental memorandum In order to address one of the

arguments raised by another amicus, the American AssociStion of

Retired Persons (AARP). The AWARFcontends that the Supreme

Court's recent decision In Fort Halifax Packing Co. v. Coyne *&

repudiates the approach of the court of appeals [on whether or

not defendant's retirement incentive was a 'employee benefit

plan'3. *"I [T]he Commiss5on disagrees with AARP'a reading of

Fort Halifax. *" Tne CommIsson believes that defendants early

retiremenV-Tncentive plan qualifies as an 'employee benefit
plan' under this reasoning. First, the Incentive plan Is not

triggered by a aingle, non-recurring event (such as the plant
closing at Issue in Fort Halifax), but Is Instead on-going In

nature. The plan has been In existance since 1979*1*. Second,

Wnile one option of defendant's incentive plan provides a lump-
3um payment, another option provides paid-up medical Insurance

from the date of retirement (at ages 55-60) until the retiree
attains age 65. Thus, the incentive plan creates a continuing

financial obligation for the defendant School Board. Third,
unlike a state law applicable to every employer, defendants'
Incentive plan does not cover 'a single contingency which may

never materialize. Tnc defendant School Board negotiated this

Incentive plan with the defendant Union for actual use. tt
Fourth, unlike the state mandated severance pay benefit,

defendants' early retirement incentive plan does not exist In

Isolation. As the court of appeals has already pointed out In

this case, the incentive plan is 'functionally related to' and

provides 'a supplement to an underlying retirement plan.'***"

12/30/87 PETITION FOR WRIT OP KANDAWUS to U.S. Court of Appeals, 3rd

Circuit, by Plaintiffs-Petitioners In Lusardi v. Xerox Corp.

"Plaintiffs Jules Lusardi, et al. *** petition this court ''

for a writ of mandamus or prohibition or certiorari to correct

and reverse clear abuses of discretion by the [U.S.] District

Court for the District of New Jersey (Honorable Alfred J.
Lechner, Jr.).449

12/30/87 BRIEF of Plaintiffs-PetItioners In Support Of Motion For Stay
Pending Appellate Review In LusardJ v. Xerox Corp. "This brief

is being submitted In support of petitioners' motion for a stay

of the order entered by the Honorable Alfred J. Lechner, Jr.,

dated December 16, 1987, (1) revoking and vacating all written

consents filed by former and present employees of defendant
Xerox Corporation II* who agreed to joln this action as parties

plaintiff pursuant to Section 16(b) of the Pair Labor Standards

Act ("FALSA"), 29 U.S.C. 216(b), and (2) requiring counsel for

the named plaintiffs to mail the Notice of Decertification to

Conditional Class Members ("Notice of Decertification") annexed

to and made a part of the District Court's December 16th order

to 1300 PALSA opt-in claimants within 14 days of the entry of
said order.#**"

12/30/87 ORDER GRANTING STAY PENDING APPELLATE REVIEW by the U.S. Court
of Appeals, 3rd Circuit, in Lusard5 v. Xerox Corp. "** ORDERED
that those provisions of the December 16th Order *" entered In

this matter by the [U.S.] District Court for the District of New

Jersey through the Honorable Alfred J. Lechner, Jr., be and

hereby are stayed, pending further order of this court''."

1/10/88 ORDER from a three-judge panel (Weis, Stapleton and Garth), U.S.

Court of Appeals, 3rd Circuit. RE: Lusardi v. Xerox Corp. "It

is ORDERED that: The motion for a sta a granted as to the

provisions of the district court's order of December 16, 1987,

directing that the class be decertified, revoking consents
perviously filed, and directing plaintiffs' counsel to send a

copy of the notice of decertification to the affected parties;

The defendant shall file an answer to the petition for mandamus
within 15 days of the date of this order***."

1/12/88 DECISION of three-judge panel (Circuit Judges Posner and Coffey

and Senior District Judge Noland) In Earlen v. City Colleges of

Chicago. This decision reqected the EEOC's rationale In Its

8/5/87 Memorandum of Law (see entry above) to the District Court
regarding Clpriano v. Board of Education.
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CLOSED MEETING OF THE EQUAL EMPLOYNENT OPPORTUNITY COMMISSION:

RECOMMENDATION FOR AN EEOC LAWSUIT AGAINST XEROX CORP.

MARCH 16, 1987

(NOTE: THIS TRANSCRIPT WAS PREPARED BY STAFF OF THE SPECIAL
COMMITTEE ON AGING FROM AN AUDIOTAPE RECORDING REPOSITED IN THE
FILES OF THE EEOC, THE ONLY EXISTING RECORD OF THE MARCH 16,
1987 CLOSED MEETING.]

Participants In this meeting included: EEOC Chairman
Clarence Thomas; Vice Chair R. Gaull Silberman; CommissIoner
Fred Alvarez; Commiseloner Tony Gallegos; James N. Finney,
Associate General Counsel for Systemic Services, Office of
General Counsel, EEOC; Leroy Jenkins, Trial Attorney, Systemic
Services, Office of General Counsel, EEOC; and Judith Mathis,
former Investigator, Systemic Services, Office of General
Counsel, EEOC.

JAMES N. FINNEY: We move next to a briefing on Xerox. . .
Commissioners, we are here today to brief you on an Age
[Discrimination In Employment] Act matter which has been in
administrative conciliation for quite some timc. It arises out
of charges we found back in February or 1981 against the Xerox
Corporation in connection with a program then in place which
involved early retirement options offered to a range of
employees. Categories of retirement offers included those
employees who were offered what were described as voluntary
retirement programs and programs which were described as
involuntary programs. I gather there was perhaps a third
component, something to do with separations, but Issues with
respect to that program would not be before us.

We have conducted an investigation into those charges over
the course of three years, nearly three years. We have
negotiated with the company with a view to attempt to settle the
case. The most recent meeting we had with them was the latter
part of January. We were unsuccessful in those efforts.

We are aware that, as of the end of this month, some
members of the group that we represent will start to lose their
protection because of the running of the statute of limitations,
and the corporation's unwillingness to give us a general tolling
of the statute.

I brought along with me two members of the staff to give
you whatever factual briefing, additional information you
require. I will then conclude by trying to describe to you the
very last positions we took with respect to a settlement--what
those problems were.

I might indicate further that there was a good deal of
interest expressed in our Investigation of this charge. It Is
indeed an example of a matter which had from the very beginning
a good deal of interest, 360 degrees Interest. And the conduct
of our Investigation Into the matter, we were extremely careful
to cover each of the procedural requirements described so that
we could give you the very beat recommendation based on our
investigation as we could, and that, indeed, is what we intend
to give you today.

I would like to ask Judy Mathia and perhaps Leroy Jenkins
to join in submitting some additional details on how that
initial Investigation proceeded from the time of Initial charge
being lodged back In 1984. . . Judy?

82-546 0 - 88 - 7
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JUDITH MATHIS: After, before we filed the letter of violation,
we had from various sources lots of complaints, lots of
questions. This program that Xerox was undertaking was also in
the newspapers and there was a lot of general interest. We
concluded that we had found a violation and therefore issued
this letter of violation, and from that point we continued
investigating and began conciliation with the company.

Throughout our investigation, we found that Xerox In
general was cooperative to some extent In providing computer
database, but uncooperative to the extent that they refused to
provide any kind of Information about the programs they termed
voluntary. They had both involuntary and voluntary reductions
in force. And, as we explained to them that we were getting
lots of separate stories that said the same thing, people who
said . . .

[NOTE: THE AUDIOTAPE CASSETTE RAN OUT, LEAVING A GAP OF
UNDETERMINED LENGTH.]

MATHIS: . . . termed voluntary, It was involuntary in that I was
told, "if I don't take this now, in the next involuntary RIP, I
will be terminated with no benefits."

UNIDENTIFIED HALE VOICE: But let's go

(NOTE: THE AUDIO CUT OUT ABRUPTLY BEFORE PINNEY BEGAN TO SPEAK.)

FINNEY: The reason the company gave us was that they were
reducing the overall slze of their workforce to deal with their
economic conditions. As a matter of fact, at a meeting we had
with Xerox, it's, I believe was September 1984. we heard that
explanation and indeed they went further to tell us that most of
the people who had participated in the voluntary retirement
program were Indeed quite satisfied with the benefits they had
received. We asked if they would give us the names of some of
those people since we were getting comments going the other way.

CHAIRMAN THOMAS: How many comments did we get? I mean how many
contacts did we get? Do you remember?

FINNEY: We . . Initially, you mean?

CHAIRMAN THOMAS: Yeah, how many--do you have like a number of
the contacts that we have received from dIfferent people who
retired under this program?

FINNEY: We have on rile a list of names of nearly 100 people,
most of whom we've either called or written to, and most of whom
have given us, at least by telephone, statements of their
claims. And some--most of those It turns out, and I should back
up. A number of the people who originally filed complaints with
the Commission made a decision back in 1983 to opt into the
private lawsuit. Some of those people decided to stay with the
Commission, so we have a mixed bag.

CHAIRMAN THOMAS: Okay. Now, how . . .

VICE CHAIR SILBERMAN: The charges are consolidated?

FINNEY: The ones who decided to opt In are not part of the
private lawsuit. There are about 1300 private complainants in
the case.

VICE CHAIR SILBERMAN: But do we have individual charges involved
in thse?

FINNEY: We have Individual charges, including people who
rejected an opportunity to opt into the private lawsuit and some
who were in fact excluded from the private lawsuit because the
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events Involving their separation took place after March 31.
1983, which was a cutoff date established by the court in that
case.

UNIDENTIFIED COMMISSIONER: And how many of those do we have?

PINNEY: We have a list or over 100 names and . .

UNIDENTIFIED COMMISSIONER: How many charges do we have?

FINNEY: I don't know that.

MATHIS: There are three charges that nake class allegations in
that group.

UNIDENTIFIED COMMISSIONER: These are involuntary reduction
people?

MATHIS: The group that we are discussing of over 100 people
includes people who left under what Xerox termed an involuntary,
and also thosc who left under what would he termed a voluntary
RIF.

UNIDENTIFIED COMMISSIONER: Among the three, do we have anybody
who was a . .

MATHIS: Yes, yes, we do. We have a charge from a person who
left under a voluntary RIF program and he alleges that he was
coerced into leaving.

UNIDENTIFIED COMMISSIONER: And he has a class allegation In this
case?

MATHIS: Yes.

UNIDENTIFIED COMMISSIONER: And Xerox won't give us any
information about either him or anybody who went voluntary?

MATHIS: They will give us InrormatIon, but they will not give
us--they would give us information about him specifically, but
what we had asked for were, you know, a lIst, the names of all
the people who left, a large number of people who left under a
voluntary program. That was what they refused to give. They
have given computerized data regarding all these people. We
don't have the names to connect them to. I think this arose
from a different point.

PINNEY: More specIfIcally, at one point in time, I talked
directly with the Assistant General Counsel with Xerox, a Mr.
Smith. Indeed, he asked us, or the company asked us, to provide
them with the names of the individuals we had in our files as
being represented by the Commission. I told him that I would
indeed provide them with the names. However, at the same time,
there was the information that we would need from the company in
order to complete a comparative analysis that we would attempt
to make If we were in fact going to conclude our settlement
negotiations.

I sent him--he asked me to send him a list of the Items or
Information we would need. I did that in September 1985, and I
did not hear further from Smith. And I believe shortly
thereafter, he retired from the company. So getting
Information, I had indeed with this (Inaudible word or two)
agreeing preliminarily the size and the scope of the kind of
information we would require to complete our investigation was
one of the stumbling blocks we had in the course of negotiating.
That letter, by the way, is a matter of record, provided to you.

VICE CHAIR SILBERMAN: Jim [Finneyl, could you straighten--all of
you--could you straighten something out for me? As I was
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reading through this, I set it down in the following way: the
voluntary people, we have a possibility of a pattern or
practice, disparate treatment case. Is that correct?

PINNEY: That is the (inaudible word or two).

VICE CHAIR SILBERMAN: And the involuntary ones, it would be a
disparate impact with the cost being a reasonable factor other
than age discrimination. That ts the issue?

FINNEY: Essentially.

VICE CHAIR SILBERMAN: Okay.

(SHORT PAUSE)

PINNEY: I'm sorry .. .

VICE CHAIR SILBERMAN: I Just made the point that the voluntary
people, we have the possibility of a pattern in practice in
disparate treatment. The involuntary people, what we are really
talking about is disparate Impact, and the Issue Is whether or
not cost can be a reasonable factor other than age. Now, Is
that the way you see it?

ALVAREZ: Well, I thought I saw more--I thought--actually I
didn't see impact at all. I thought that they were alleging,
and I know it's just a draft, and you're not ready for It. I
thought they were saying that there was a pattern in practice in
an intentional way of getting rid of high priced older people,
getting rid of older people because of the high price, and
(inaudible word or two) impact. But there Is a pattern of
practice or getting rid of older people because they want young
people.

VICE CHAIR SILBERMAN: It is a pattern of practice, yes, it is in
fact, because It's--the only way you can prove It . ..

ALVAREZ: It's sort of a mixed motive actually as far as Impact.

VICE CHAIR SILBERMAN: Well, I think it's, I mean, what disturbs
me about the case and what I find most puzzling and . . .

FINNEY: The reason of some discussion In the fIeld dealing with
a matter of this size as a treatment, (inaudible word) treatment
matter? Their (inaudIble word) writers are reluctant to
describe pattern of practice in the ADEA context In the same way
we use it under Title 7. Por Instance . . .

VICE CHAIR SILBERMAN: And the alternative is, you go for a
disparate impact analysis, which I'm not . . .

PINNEY: But we believe that it is possible to show this as a
matter of disparate treatment. We can talk about the size of
it, and one of the cases we cite in the drart was the Sandia
case which was indeed a Commission case which pointed out tiat
the courts would look very closely at the business affecting
early retirements for purposes of savings.

VICE CHAIR SILBERMAN: And am I correct that cost does not come
up as a derense If It Is treated that way?

CHAIRMAN THOMAS: I don't, you know, I still--for the voluntary
cases?

VICE CHAIR SILBERMAN: Yes.

CHAIRMAN THOMAS: Is that what you are talking about? Jim
[Finney] and I have had previous discussions about this; and, of
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course, we've had a number of these kinds of cases come up.
Other than if the issue is coercion. . .

VICE CHAIR SILBERMAN: Yes.

CHAIRMAN THOMAS: . . . And rather than being that Is an issue of
whether It is voluntary .. .

VICE CHAIR SILBERMAN: Yes.

CHAIRMAN THOMAS: - . . Period. I don't have a problem. My
question is--you know, I have read, you know, as much about
these kinds of things. Well, GM Is going through one now.
Monsanto has been through one. This article which you have
included in your Attachment B here says that IBM is doing it,
Burroughs is doing it. . .

VICE CHAIR SILBERMAN: They're all doing it.

CHAIRMAN THOMAS: . . . These are all their competitors. And the
focus Is on the senior level employees who would
disproportionately be the older employees. And the focus of the
plan is on retirement-eligible people who enhance their
retirement package and induce them to leave. I mean, it is as
simple as that. You give them sweeteners. If that is
discrimination, then I guess all of them, are discriminating.

FINNEY: One of the questions, Mr. Chairman, you asked me, when
we chatted about this briefly early on, was whether or not and
to what extent there were replacements going on in the company's
process. In other words, Indeed, was this a matter or reducing
the size of staff in contemplation of economic reverses, or
what. And I was not able to give you an accurate figure at that
time, and I did not want talk off the top of my head. But it
appears that, we set out I believe in this draft, at the time
the people who are members of this class were being laid off,
the company continued to replace staff at a very high rate--the
figure of 22,000 people in one particular year as against I
think it was 1,300 or so people in the protected age group let
go--is the kind of troublesome question we have.

CHAIRMAN THOMAS: 22,000?

FINNEY: 22,000, and I went hack to verify that with our sources.

(UNIDENTIFIED MALE VOICE): It's a 60,000 employee company.

FINNEY: Those are period figures, I'm sorry. Alright. But I
specifically asked the question whether there were people being
hired could be treated as people being hired into positions
regarded by the company as nevertheless critical In the overall
context of reductions of certain other jobs. The evidence we
have is that, Indeed, those people who were hired on who were
younger and the rest replaced the people we are representing in
this matter, so that I am . . .

VICE CHAIR SILBERMAN: Which way does that cut?

FINNEY: Well, It, It would, I think, be a strong case for the
company If they said we were confronted with economic reverses
in 1982, we were at that size, 50,000, we did an analysis and
decided we could get on better with 10,000 people, or 35,000.
But, If In fact you started out with 50,000, perhaps somewhat
higher than that, then I think It undercuts your argument that
the purpose of all this was to Indeed trim up and deal with . .

VICE CHAIR SILBERMAN: Yes, I agree with that, but, as far as the
analysis of the critical positions, I wasn't sure what to make
of that.
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FINNEY: Well, I was trying to understand whether the company
might say: "look, alright, we have something called a turnover
rate that goes on regardless, and some of these positions are
critical to operations regardless of size; and that, but at the
same time, we're doing this over here for something In
critical:"--It's just a term I made up to see if I could play
devil's advocate for the oppositton--"while we are doing this
over here, there are certain numbers of clerks and management
trainee types and this, that and the other thing that we really
don't need or can't afford; so that we have got some people
being Invited to accept early retirement or to quit over here,
and certain kinds of jobs, but there are other jobs up here that
we need." It was that kind of reaching to see if we could
rationalize what we were dealing with.

CHAIRMAN THOMAS: Let's Just, let me just give you, let me just
go through this a second. Okay? Now I am not going to get into
the one for one (single complaint], because I just don't have
the numbers before me. But I am just going to use the article
that you gave me which I looked at from the outside, by the end.
It says here that they offered sweeteners to the top executives
again, and they expected 1,300 people to leave. Now, what they
are looking at, of course, is their bottom line. They said that
this would save us $75 million a year. Okay? Now, I could, If
they were just trying to get rid of older people, you know, I
could understand what you are saying. But, if you are looking
at what the analysts say in response of the stock exchange to
it, this analyst from Merrill-Lynch says that It is appropriate
and expected belt-tightening. Okay? In this industry, which
has been soft, I don't own any stocks in any of these companies,
but I read enough to know that the computer industry has been
soft over the last four or five years and very competitive.

Now, If you say to me that you cannot offer sweeteners to
your higher priced employees to save money because that
constitutes a violation of ADEA, that is a different thing. But
I don't think that any of us has enough Information to show that
what they were doing is just simply getting rid of old people in
order to hire young people. If you say, getting rid of higher
priced employees who happened to be older, and that's a
violation, I am willing to sit down and talk with you about it.

It just seems that the other way though, I just don't see
it, and I haven't seen it before. I think that that was the
basis of our previous discussions.

FINNEY: Well, I could underscore, we talked on several occasions
with the senior people at Xerox, and I don't know whether it Is
in this draft or in our files, but one of the observations that
was made was that, when we got to very hard questions like
that--give us some information on which we can try to make some
objective declason--that If, one thing or another, we very often
were confronted with a general assurance that we should trust
the company on what they were about, and our request for
specific information was not forthcoming.

Again, when we met with them on January fifth, we told
them that we had protracted discussions over a period of two
years to accommodate their promises to give us information, but
that we were concerned and felt that we had to bring to the
General Counsel's and Commission's attention the fact that, if
we were not able to conclude a satisfactory settlement by the
end of this month, we ran the risk of losing individuals who we
are protecting because of the running of the statute or
limitations. They did offer us a limited tolling for the 100 or
so people that we have on our list of names. I was reluctant to
take that responsibility on myself because, indeed, I believe
there is at least an argument that there is some showing of more
than individual abuses here, and it seemed appropriate for them
to at least to give us the agreement to generally toll
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prospectively, and mark you, we had said we were only dealing
with those individuals post-March 31, 1983, because the Lusardi
case Is, indeed, covering the others.

CHAIRMAN THOMAS: What are you looking for In order to come up
with a violation on the voluntary plan? Let's skip the
Involuntary part, because I'm totally confused. I know that
virtually all of the major companies, with which I am famIliar,
have gone through cost-cutting, and the way they have done it ia
to buy out the more expensive employees with sweeteners. CM has
done It. I know one guy who is an acquaintance of a mutual
acquaintance of ours--actually made out like a bandit. I mean,
he got his full retirement, he kept all of his benefits, and he
got a lump sum of about $150,000, just to simply to leave and he
had everything. So he went to start another career.

Now, I don't know how that could be seen as a vIolation or
Title 7, I mean ADEA. I just don't know, and maybe if you could
explain it to me, how these sweeteners other than coercion, If
you are arguing that there was coercion, I can understand that.
But, other than just the sweeteners themselves . . .

FINNEY: Well, leaving aside then for a moment, the question of
whether the case law would proscribe a program with a sweetener
from (several inaudible words), let's just assume there Is
something called an attractive buyout offer that might Indeed
tempt someone to make a voluntary act. What we did was go back
and take a look at what people in fact were being offered. In
other words, what does the voluntary plan provide you with in
terms of payouts, the so-called la bridge to retirement,' as
against what you would have achieved--you meaning an employee--
had you been able to remain with the company to age 65.

We lined those up and, indeed, we looked at what
IndIvIduals received under the voluntary plan as compared with
what they received under the involuntary plan; and we did not
have a chance to put those charts in the package to you but I,
but what we found is that there was something quite different
than the kind of sweeteners that you and I have seen in dealing
with some of the other companIes, and It seems to me that all
goes to the question, and I will be candid with you, it was an
issue that the people from Xerox raised to me and to members of
the staff more than once. They said, "How do we know that these
people who took something called voluntary are not simply
sitting out there and deciding to take a second bite of the
apple?" In other words, they told us they were satisfied and
now because you come around, EEOC, (several inaudible words).
So, indeed, we wrestled wIth that, and the only way that I can
answer that is to look at what In fact anybody got--bottom line.

If it would occur to me that some objective party could
stand back and say, 'Yeah, I can believe that X might have been
tempted by this without regard to his or her age," then that
might be persuasive. But, if I look at what they've got In
terms of what they gave up, and the dollars ultimately appear
(inaudible word), then it seems to me that we, as a Commission,
would have gone as far as we can go to lay out a prima facie
case, and it would be up to the company to pull its burden and
to go forward and explain it. That's the kind of analysis we
brought to this process. It would have been helpful if Xerox, I
think, had been more forthcoming with certain information.

CHAIRMAN THOMAS: Well which information? So far the only thing
you have told me Is missing are names.

FINNEY: Well, for example, on the question of whether or not a
given individual was the victim of lower level management
overreaching as opposed to being part of an overall process. We
asked them to take the names of the individual complainants we
had, give us the names of people who were left in those units,
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In other words, tell us what has happened to other Individuals
In the same situation.

CHAIRMAN THOMAS: Let's go, let's do one thing at a time, Jim
[Finneyl. Let's go to what the people got to leave. Okay? As
to what was there Is something just that was laid out here. For
example, In this plant, they didn't say that in this offer, the
October 16 article. It doesn't say that everybody Is going to
retire. Okay? It Is directed at a certain retirement-eligible
group, or the high-priced group; and basically, here is a deal,
you take It or leave It. Okay?

VICE CHAIR SILBERMAN: And In here [newspaper article], they
talk about Increased benefits, and at Xerox they are talking
about: "under Xerox's amended early retirement plan, employees
who are at least 50 years old and have 10 years of company
service as of December 31st, quality for the increased
retirement benefits." As I resd your presentation to us, these
were not Increased retirement benefits. These were dramatically
decreased retirement benefits.

PINNEY: As compared with what they would have gotten overall had
they been allowed to go through to term.

VICE CHAIR SILBERMAN: So what you are saying Is that this
article Is really inaccurate?

FINNEY: I don't want to criticize the New York Times.

VICE CHAIR SILBERMAN: I mean, that was the source of my
confusion. There are . . .

CHAIRMAN THOMAS: I guess It depends on what you compare It to.
If you got a full retirement versus if you retire now. It
depends on what you compare It to.

VICE CHAIR SILBERMAN: Well that is generally true. I mean,
sweeteners are sweeteners.

CHAIRMAN THOMAS: Yeah. What I mean, let's just take for example
here, they say here five additional years of service and age In
the calculation of benefits. Okay? So, If you are 50 years
old, you get five additional years, okay, of benefits. You
don't get what you would get if you stayed until full
retirement. So there is a reduction in that sense. But therm
is more that you would get that particular day.

LEROY JENKINS: I think one point that's causing a real
confusion. The article refers to a policy that Xerox is
presently engaged in.

THOMAS: I understand that.

JENKINS: This is not the same . . .

CHAIRMAN THOMAS: I understand too. What I am trying to do Is
get an idea of what the first plan was, sans the replacement
Issues and people-belng-hlred-lnto-the-organlzation Issue. You
are not talking about a group of dumb people. You are talking
about highly paid executives, many of whom probably make up well
Into the six figures.

JENKINS: It's my general understanding that, under the first
plan, they received approximately 15 months or their salary to
be spread over a 30-month period of time. You had to be at
least 51 and one-half years of age In order to participate in
the program.

FINNEY: Fifty-one-and-one-half--that is the bridge to
retirement.
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CHAIRMAN THOMAS: Okay, now, what about the retirement plan?

JENKINS: Well, it would be calculated based upon the earnings
that you had had over whatever the period Or time was ror the
formula up until that point, age 51 and one-half.

CHAIRMAN THOMAS: Okay, but they didn't enhance the retirement
package, that Ia what you are Baying?

JENKINS: It is not my understanding that they did.

MATHIS: Another point too--the people who make salaries in the
six figures, those people are treated in an Individual way.
They can negotiate their own packages, and the people with whom
we have dealt are not in those kind of groups; their maximum
salary might be $70,000. Most of them are around $35,000 to
$40,000, I would say.

UNIDENTIFIED COMMISSIONER: Let me ask the Chairman's qucation,
at least, what I thought he was asking. How are we going to
prove coercion in that context?

JENKINS: The essence of our proof on coercion derives from a lot
of the individual testimony, as well as what I think Is the
focal point for the discriminatory practice which Is not the
bridge to retirement plan itself, but the method by which it was
Implemented, and the instructions that were given to the middle
level managers to Implement the policy.

We have attached to our draft package three memos which
were distributed to the stafr or Xerox, and It Is our
Interpretation of those memos that it did encourage middle
management in Xerox to aim their efforts towards higher
salaried, higher tenured employees. I think It formed the basis
for a zealousness that was in fact implcmented by the middle
management employees.

UNIDENTIFIED COMMISSIONER: But isn't It true of virtually every
reduction in force plan of every one of the companies goes after
the higher tenured, the longer tenured and higher paid salaries?

JENKINS: That's true, and I think If It had remained voluntary,
the company would have been fine.

UNIDENTIFIED COMMISSIONER: Let's touch on the voluntary part of
If. Where is it fudged between voluntary and involuntary?

JENKINS: Well, the policy appeared to have a snowballing effect.
Prom the early years, by way of illustration, an employee who
was asked to come into his supervisor's office, the bridge to
retirement plan was explained to an employee. The employee then
had an option to elect to take the plan or not to take the plan.
If the employee opted not to take the plan, then It was
explained to him that he would have been slotted for an
involuntary reduction in force. And so he would--in many
Instances, he quite naturally elected to opt into the plan. He
was told that there would be no benefits If he was Involuntarily
retired. As more employees saw what wss happening, the
supervisors no longer had to go through the full explanation,
because they knew If they got called In to have the plan
explained to them, that an Involuntary reduction in force, or
Involuntary layoff, was forthcoming. And this we have gathered
through interviewing 100 or so people that we .. .

VICE CHAIR SILBERMAN: Is that a violation?

JENKINS: I'm sorry?

VICE CHAIR SILBERMAN: Is that a violation?
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JENKINS: It is my view that it is, because of what I interpret
it a8 Of a coercive nature to the reduction, and it is tied into
the fact that these were higher tenured employees, and that was
the rocal aim of the policy.

VICE CHAIR SILBERMAN: But, when you say it Is tied into that
tact

JENKINS: I think higher salaried and higher tenured Is endemic
to age. It is directly related to age.

VICE CHAIR SILBERMAN: You lose me on that one.

UNIDENTIFIED COMMISSIONER: (two or three inaudible words) the
question is, was that coercive? But is that that voluntary? It
seems to me that doesn't sound very voluntary if you say you can
voluntarily leave or we will tire you.

VICE CHAIR SILBERMAN: Well, If I understand the (inaudible
word), it runs the other way.

UNIDENTIFIED COMMISSIONER: Well, I as not saying that it is
coercive. That's fine, but I am Just--We asked the question, is
it voluntary, If that Is the choice that's put to you. I am not
saying It is illegal or coercive. I say It's not voluntary.

SILBERMAN: That's what I asked. I asked not was it voluntary,
but was it a violation--is It Illegal?

UNIDENTIFIED COMMISSIONER: Well, It doesn't sound voluntary
because It isn't. You have been selected, you have the choice
to quit or to be tired, and here's the money It you quit, and
here's the door It you don't. I don't think you can call that
voluntary at all.

CHAIRMAN THOMAS: That is the nature of every sIngle one of them.
We are going to downsize our company.

UNIDENTIFIED COMMISSIONER: Night.

CHAIRMAN THOMAS: Okay? If you leave between now and this date,
you can have this. We can't guarantee you that you are being
here after the RIP. That's the bottom line. That's exactly

UNIDENTIFIED COMMISSIONER: But that's different than saying--
there ts an additional concern: it you don't take it, you go on
a RIP.

CHAIRMAN THOMAS: Well, I don't see that any place.

UNIDENTIFIED COMMISSIONER: Well, there was some evidence he was
Just giving.

VICE CHAIR SILBERMAN: Well, there is evidence In here that
that's what people say happened to them. Doesn't, isn't it
really incumbent upon the whatever company it is In a situation
like that to not disadvantage, to have these be enhanced
programs? It we can prove that these programs are really not
enhanced, then do we have a better or more rational--how would
you put it? I mean, Frank, I am totally consonant with what you
are saying in terms of what kind or law that we are establishing
here. I mean, I think that this is probably the most important
thing that we will decide for a long, long time. Because, it,
it we go ahead and try and try a case In which we say that cost
is not a reasonable tactor other than age, I think we have done
a terrible thing.

CHAIRMAN THOMAS: Let's just read what it says right here. I
Just--alright--I can't tell you what an individual--ir I were an
employee and I could get two bites or the apple, I'd tell you
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anything I could. Okay? I mean, I have heard enough stuff
against me since I've been at EEOC to know how people can come
up with all kinds of stories. But let's Just read this right
here. "This group should be," understand, talking about the
retlrement-eligible people, "this group should understand a
message similar to the above, i.e., substantial salary
continued, continuance vIa the voluntary RIP may not be offered
again," typo in again; "In addition, it should be made clear
that the grade ten above population will be affected
significantly by the pending RIF." Okay. "Each individual
should understand that there Is an Involuntary RIF jeopardy and
that management will accept and approve virtually all
applications for voluntary RIPs made to me." That Is the whole
nature. We are going to have a RIP. We prefer not to put It in
an involuntary way, so you try to buy people out to avoid it.
Okay? I mean, you gotta RIF, you gotta downsize your company.
We can either do It involuntary, or we can do it voluntary.

VICE CHAIR SILBERMAN: What is there about these Individual cases
that would, as you lawyers say, make It Involuntary?

UNIDENTIFIED COMMISSIONER: Can I say something here?

CHAIRMAN THOMAS: (inaudible word or two)

UNIDENTIPIED COMMISSIONER: Yes, that's true. But the question
is, Is It targeted on the young people? The reason that you're
voluntary--I can see some reason for trying to voluntarily--and
unless we get enough of them to volunteer, we're going to have
to lay off. I think that's just the way it Is. I mean that Is
the bottom line. And, if that Is the point you are making, I
agree. But, If you target your efforts on the older people,
(several inaudible words), you could be on the streets.

CHAIRMAN THOMAS: No, that isn't--the program is a voluntary RIF
program.

UNIDENTlFIED COMMISSIONER: Right.

CHAIRMAN THOMAS: Okay, let's just put--the people that you're
giving the best deal to are the people who are eligible for
retirement under the program.

UNIDENTIFIED COMMISSIONER: Right.

CHAIRMAN THOMAS: Okay? I mean, we just have to understand that
the voluntary part Is going to be targeted toward them. I mean,
the whole program--every single one of them, Monsanto's was,
CM's Is. I ams sure IBM's Is.

VICE CHAIR SILBERMAN: It's the only humane way to do It.
They're the ones who have an alternative source of income.

CHAIRMAN THOMAS: You see, it's the voluntary part. Now, If you
are saying that the involuntary part was also targeted toward
them. You see what I am saying?

UNIDENTIFIED COMMISSIONER: Yeah.

CHAIRMAN THOMAS: Then maybe I could understand what you are
saying. I don't see anything that says that.

UNIDENTIPIED COMMISSIONER: Well, but you say they are hooked
together.

CHAIRMAN THOMAS: No, it's not. It doesn't say that.

UNIDENTIFIED COMMISSIONER: The paragraph you read said we should
try to get people to voluntarily because you are In jeopardy of
an involuntary.
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CHAIRMAN THOMAS: No, It says there is an involuntary jeopardy.

UNIDENTIFIED COMMISSIONER: Right.

CHAIRMAN THOMAS: It didn't say it was directed particularly to
the people in the voluntary. But you gotta understand that you
aren't going to be insulated from the involuntary.

UNIDENTIFIED COMMISSIONER: Right.

CHAIRMAN THOMAS: That's the way I read that.

UNIDENTIFIED COMMISSIONER: That's probably--I don't know If
they're arguing that that would be unlawful--to say that you
wouldn't be Insulated. But I thought he was arguing that . . .

CHAIRMAN THOMAS: We had testimony from an individual that in
fact they said it was a one-to-one kind of thing: you either
take this or you are going to get involuntary.

JENKINS: That's correct.

UNIDENTIFIED COMMISSIONER: Well, if that person was selected for
that message on the basis of their tenure or age . ..

CHAIRMAN THOMAS: Okay. Now that's fine. I don't have a problem
with that. how, to move that to an entire organization. Okay?

UNIDENTIFIED COMMISSIONER: That's why I asked them If their
evidence wasn't coercion.

CHAIRMAN THOMAS: Yeah, I mean, if it is one-on-one. I don't
disagree when you take the one on one charge or 100 or whatever
and argue. I don't have a problem with it.

VICE CHAIR SILBERMAN: Or that they had a pattern. I think you
could even go so far as to say they had a pattern of offering it
only to the older people and then making it a one on one. . .

UNIDENTIFIED COMMISSIONER: That's right. I think that's true.
But, I mean, if that is what your case is about, you might do
alright. But, if it Is more than that, I don't know what you
have.

JENKINS: Well, we do rely in large part on the 10th Circuit
decision in U.S. vs. Sandia, where they had a completely
Involuntary program. And, while I guess we do not spell it out
as explicitly as perhaps we should have in the presentation
memorandum, we do take a look at the Involuntary RIPs as well,
and aggregated them with the voluntary RIPs, and it was
disproportionately over the protected age group of all these
separations from Xerox during that period of time.

CHAIRMAN THOMAS: Was it across the board, across the company, or
was it in the upper executive ranks that they were trying to get
rid or people?

JENKINS: It was In salaried positions.

CHAIRMAN THOMAS: Non-exempt positions?

JENKINS: Yes.

CHAIRMAN THOMAS: Okay. Well . . .

VICE CHAIR SILBERMAN: This Is Sandia, or in Xerox?

FINNEY: Xerox.
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CHAIRMAN THOMAS: Okay, let me ask you this. Across Xerox's
population, employee population, is there an age difference
between the non-exempt and the exempt population that's
consonant with it?

JENKINS: I understand your question, but I don't know the answer
to that.

CHAIRMAN THOMAS: I mean, you can't compare--you're comparing
apples and oranges.

UNIDENTIPIED COMMISSIONER: Well, but I would think older people
would voluntarily opt out more than younger people would.

CHAIRMAN THOMAS: But he was doing the involuntary though. He
was saying that the Involuntary was disproportionately older
compared to Xerox's population. Is that right?

JENKINS: That's correct.

CHAIRMAN THOMAS: And I am asking, and it It's in the non-exempt,
is it disproportionate to the age in the non-exempt versus the
total population?

VICE CHAIR SILBERMAN: What do you mean when you say non-exempt?
You always use that term, and I don't know what you are talking
about.

UNIDENTIFIED COMMISSIONER: You mean hourly versus salary.

CHAIRMAN THOMAS: Yes.

JENKINS: Ycah. We didn't examine the non-exempt category
because it was our understanding that these programs were
principally for the exempt catetgory.

VICE CHAIR SILBERMAN: It is not high salary or anything, it's
just salary?

CHAIRMAN THOMAS: Salary. It should be the exempt group.

UNIDENTIFIED COMMISSIONER: So your numbers are just on the
salaried people?

JENKINS: That's correct.

VICE CHAIR SILBERMAN: Well, I'll bet at a place like what you're
talking about--in Xerox--and what they were trying to
restructure here was not . . .

CHAIRMAN THOMAS: It was staft.

VICE CHAIR SILBERMAN: . . . was the staff that were people, you
know, they go to the colleges. They hire them very cheaply to
do what is basically the same job that if they keep them on for
23 years, they're still doing on a commission basis. But It is
much more expensive to keep on the one that's been there for 23
years. And they can get the same job done. These are sales
jobs. I don't know where that takes me, but . .

FINNEY: By the way, we did consult with Legal Counsel to see
whether indeed the Commission had (inaudible word) to the policy
issue of retirement plans. I didn't come up with anything
that's specific or different than the cases as we read them. In
other words, I had some notion that there might be some policy
evolving on this point.

VICE CHAIR SILBERMAN: Some policy evolving in what sense?
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FINNEY: Well, taking cost savings into account when one is
looking at . ..

VICE CHAIR SILBERMAN: In the cases?

PINNEY: In Commission policy.

VICE CHAIR SILBERMAN: Oh no, we haven't, we haven't, we haven't.
(inaudible word or two) want to talk about it. That's what Is
so interesting about this case. We have done It on a case-by-
case basis and we haven't even wanted to talk about It there.
And the law is galloping ahead of us.

CHAIRMAN THOMAS: Okay, let me get back to it. In the RIPs

JENKINS: Yes.

CHAIRMAN THOMAS: . . . Did you get disproportionate--you said it
was disproportionate, the involuntary was disproportionate?

JENKINS: That's correct.

CHAIRMAN THOMAS: (several Inaudible words).

UNIDENTIFIED COMMISSIONER: Well, maybe we'll have another chance
one day?

(UNIDENTIFIED MALE VOICE): That's Reprographic Business Group.

JENKINS: (several Inaudible words).

MATNIS: The chart that Is In the (inaudible word or two)
Reprographic Business Group is evidence that they were aware
that this was disproportionate for I-RIPs as well as V-RIPs. We
have In the body of this proposed PM, I think on page 12, there
are some figures dealing with I-RIFs in general.

UNIDENTIFIED COMMISSIONER: Now, before you run off with that.
Now, this Is age? For all the RIPs, 50 and over were 13
percent. And then voluntary RIP, that's what percentage, the 58
is the percentage or people who took .. .

MATHIS: or all the people who took the V-RIP, the percentage
that were that age . . .

UNIDENTIFIED COMMISSIONER: Right. Okay, we could expect that.

MATNIS: Right.

CHAIRMAN THOMAS: Could you break down the involuntary for us--
percentages?

MATHIS: Well, of all the people who were Involuntarily RIFed,
27.5 percent of those people were 50 and above. And it seemed
to us that because the policy . . .

CHAIRMAN THOMAS: Forty-five percent was . . .

MATHIS: I'm sorry, 45 percent were 40 to 49, and 27.5 percent of
all those who were involuntarily RIPed (InaudIble word or two).

ALVAREZ: Have you done a statistical analysis on this? Do we
know that this proves anything?

CHAIRMAN THOMAS: Well, the (Inaudible word or two) is pre-RIF,
post-RIP right here, Fred.

JENKINS: The main reason that it didn't change much is that they
reduced their work force by approximately 4,400 of the older



203

TRANSCRIPT: EEOC CLOSED MEETING ON XEROX
MARCH 16. 1987
Page 15

workers, while at the same time increasing the work force by
about 22.000 of the younger workers.

CHAIRMAN THOMAS: Well, no, but how can that be when 39 and below
Is less than two percent higher, 1.8 percent higher?

JENKINS: Right.

CHAIRMAN THOMAS: If that were true, you'd get a disproportionate
Increase In the 39 and below.

MATIIIS: I'd like to make a point about this if I could, please.
This is for one group at one particular time in the Monroe
County racillty. We didn't do any kind of overall statistical
analysts from this. We included as evidence that the company
was aware that there was this disproportionate (inaudible word).
And another thing we have found is that new college graduates
were not counted on these figures at all. They were hiring
people constantly who were college graduates and they weren't
counting them either, counting them in anything, and they were
exempting them from I-RIP consideration. So, while these
figures are not meant to be our statistical analysts of what was
going on there.

CHAIRMAN THOMAS: Well then, what are we basing the significant
impact on older workers on if it's not this?

MATHIS: In the body of the PM, I think on page 12, there is an
explanation. We had a statistical analysIs done or the company
as a whole, on salaried workers as a whole. And we are basing
our conclusion on the results of that analysis.

VICE CHAIR SILBERMAN: It doesn't matter how you dance around It.
What this company Is trying to do is get, lower Its costs. The
way it is lowering its costs . . .

CHAIRMAN THOMAS: That's right.

VICE CHAIR SILBERMAN: . . . is getting new hirees In there. It
is sweetening the pot for the older workers, but nowhere near as
much as one would expect under these circumstances, and we
really have to decide whether or not whether that's bad.

UNIDENTIFIED COMMISSIONER: Whether that's bad.

CHAIRMAN THOMAS: But they're sweetening It even again.

VICE CHAIR SILBERMAN: What do you mean, they're sweetening it
again?

CHAIRMAN THOMAS: Again, the October article in the New York
Times, October 1986, they are upping the ante again.

VICE CHAIR SILBERMAN: Oh, I see, that's a later article. Well,
that's probably the market's forcing them to do that. They're
not getting enough people to retire.

UNIDENTIFIED COMMISSIONER: Does the company concede that? I
mean, what do they say when you say, "look, you've involuntarily
retired 2,000 people, but you have hired 55,000 people"? Well,
what do they say when you say that to them? I mean, do they
concede what the Vice Chairman says? I mean, Is that the issue
here?

FINNEY: Well, you might be surprised at what they tell us, but
they tell us to trust them. Most of the people who are going
out are really going out because they want to, and they really
are ultimately going to at some point collapse the work force.
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UNIDENTIFIED COMMISSIONER: At some point, but they're still
hiring more than they are letting out the door, or sending out
the door.

FINNEY: The other piece we got, and I heard this from Mr. Smith
over the course of about eight or nine months, was that indeed
there had been some overall Improvements, and that If we were to
look at the profile of new hires, we would find that It
reflected roughly the ages of people across the company.

VICE CHAIR SILBERMAN: Sure, because they know we are
investigating and so they brought out . . .

FINNEY: But we were never shown those fIgures either. They were
hiring roughly the same proportion of people over 40 as they
were letting go at the other end In the new hires.

UNIDENTIFIED COMMISSIONER: Okay, but Just let me he specific
then. They don't have an answer to your argument that they are
hiring more than they are letting go?

PINNEY: No.

VICE CHAIR SILBERMAN: Well, they do have an answer. It's
cheaper for them. They're hiring cheaper people.

UNIDENTIFIED COMMISSIONER: Well, I don't see what the issue Is.
If that's the issue, I want to know what it is.

MATHIS: They said that to us. When we asked them that, they
changed the subject.

UNIDENTIFIED COMMISSIONER: Well, I mean, if they keep saying
we're trying to cut costs, that's one thing.

CHAIRMAN THOMAS: Well that's, I mean, they did say, that's what
the spokesman said unabashed in the article. Right here, it
says, "we're trying to cut costs.' But It seems to me, If
they're hiring people over PO, if they're hiring people over 40
at a lower costs, it would seem obvious that their emphasis Is
on cost, not age.

UNIDENTIFIED COMMISSIONER: Not on numbers--employees. Why don't
they just lower the pay of the people they have?

CHAIRMAN THOMAS: They are not going to do that. That's what
they are doing, buying out the expensive people.

VICE CHAIR SILBERMAN: You know, we get back to this again and
again and again. Do they have to do that? Sure, that is a way
they could do it. But does the law require them to do that?

UNIDENTIFIED COMMISSIONER: I guess that is what it comes down
to.

VICE CHAIR SILBERMAN: You know, you (inaudible word or two)
around these cases, and you think: Ah-Hal I can really figure
out a good pattern In practice and disparate treatment and all
the rest of it; and there probably are a few in here that you
could. But basically, what we are going on here Is the
disparate impact on older people. And is cost a reasonable
factor other than age?

UNIDENTIFIED COMMISSIONER: Well, you see, I thought it was a
mixed motive case--part money, part age.

CHAIRMAN THOMAS: Well, I think that, If you can show that these
people were coerced out, I don't have a problem with it; that
they were just, they were gonna be pushed, that the older people
were pushed out anyway, so they went out voluntarily as a class,
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then I don't have a problem with it. But this other stuff, and
this is reality in the world today. These guys are cutting
costs so they are not going to be out of business. It's as
simple as that.

VICE CHAIR SILBERMAN: There :8 another point that we have to
make here, and that is because this is a systemic case. . .

(UNIDENTIFIED MALE VOICE): (several inaudible words) It's their
business. I mean, it's not Illegal to buy out their expensive
people. (several Inaudible words)

VICE CHAIR SILBERMAN: . . . The point that I am concerned with
and that I would like to make Is that because this is a systemic
case, and because it Is, you know we are going In and talking to
a big company about an alleged pattern In practice violation,
and the law Is not clear as far as anyone Is concerned, least of
all us. We have not given any clear guidance as to what we
consider a violation to be because we . . .

CHAIRMAN THOMAS: If it is voluntary, It is Okay.

VICE CHAIR SILBERMAN: Well, then I think maybe we ought to . . .

(INAUDIBLE DIALOGUE OF APPROXIMATELY 10 SECONDS DURATION BETWEEN
TWO OR THREE INDIVIDUALS)

CHAIRMAN THOMAS: It's voluntarily moot. . .

(LAUGHTER)

VICE CHAIR SILBERMAN: When you ask, why don't they give the
defense of cost, I think they don't give the defense of cost
because, for the most part, the case law is against it. And we
haven't done anything to establish it. And I think it's not
credible. Clarence, to say that you have given this guidance to
them--because you haven't.

CHAIRMAN THOMAS: Ricki [Silberman], If that is your standard,
every single . . .

VICE CHAIR SILBERMAN: What Is my standard?

CHAIRMAN THOMAS: The costs.

VICE CHAIR SILBERMAN: That Is not my standard. You know very
well It Is not my standard.

CHAIRMAN THOMAS: Every single one of these (several inaudible
words).

VICE CHAIR SILBERMAN: We ought to as a Commission say that cost
can be a reasonable factor other than age, because that is not
the way we have gone, and give some predictability so that these
companies can then come In and say we did It because of costs.
Then we can say whether It is voluntary or not. I don't think
that we are being responsible or credible In going on and
letting them come up the way we do.

CHAIRMAN THOMAS: Well, this one has been around a long time.
This isn't just a recent one.

PINNEY: They did tell us that they were going to apply some sort
of matrix on the approach to the business of reducing staff
which would take Into account age and experience and the rest or
those things. Unless we looked at the patterns of what
happened, as one might have expected that the more senior people
(inaudible word or two). My point was that they didn't follow
their own pronounced process in reducing the size or the
workforce, that is to take experience Into account in making
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decisions as to who to keep and who to let go. Indeed, the more

experienced people who happen also to he the more highly paid
people werc the ones (inaudible word).

VICE CHAIR SILBERMAN: I think that only makes my point--that
they are trying. They are groping to see what will satisfy us,
and then groping to see what will satisfy us, they dig
themselves deeper and deeper because nobody wants to say, "look,
we are trying to save money, and older people are paid more most
of the time, sometime,' whatever percentage of the time it
happens.

UNIDENTIFIED COMMISSIONER: Ricki [Silberman], we noted (several
inaudible words). That was a case out of San Francisco where
there was a layoff at Kaiser, and over the obaectlon of some of
our stellar attorneys. we thought that it made sense that the
company reduced in size.

VICE CHAIR SILBERMAN: Yes.

UNIDENTIFIED COMMISSIONER: I an not sure we are against every
kind of reduction . . .

[NOTE: AUDIOTAPE RAN OUT, LEAVING A GAP IN DIALOGUE OF
UNDETERMINED LENGTIHI

VICE CHAIR SILBERMAN: No, I was not saying that. All I was
saying is that I don't think that for the general public, the
general respondents or employee public--certainly not for the
Bar--that what has been happening in the courts which seems to
run the other way as far as cost being a reasonable factor other
than age. I mean, we had some Congressional hearings, if you
remember, in which this point came up, and we had four or five
Senators who looked as though It was absolutely the worst thing
in the world to say that cost could be a reasonable factor other
than age. So I think it is time to bite the bullet.

CHAIRMAN THOMAS: First of all, I wasn't relying on that. This
is a standard practice In Industry. I don't know why Xerox Is
the only one we are after. If Xerox is on the chopping block
for this, we have got about 100 other corporations we should be
looking at. It's as simple as that. Okay? GM is doing the
same thing.

VICE CHAIR SILBERMAN: There probably are 100 other corporations
waiting to see what we do on Xerox.

CHAIRMAN THOMAS: No, we have already done It. We have already

done It. If they were waiting around, they wouldn't have a RIP
program.

ALVAREZ: Don't we have something coming from Mr. [Richard] Komer
[EEOC Legal Counsel] on this someday?

(UNIDENTIFIED MALE VOICE): We have briefings coming, in fact, in
the Cipr'ano Brief on the Issue . ..

VICE CHAIR SILBERMAN: Which goes the other way.

(SAME UNIDENTIFIED MALE VOICE AS ABOVE): . . . which Is coming
up now. In fact, we already got It. We have a pending opinion
letter which we have a copy of now. It's been around for a
while, on the issue of sweeteners. We can redistribute copies
to you.

[SPORT PAUSE IN DIALOGUE]

VICE CHAIR SILBERMAN: Well, what's your pleasure, Mr. Chairman?
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CHAIRMAN THOMAS: There was no vote on this. This is just a
briefing.

FINNEY: We were asked to bricf the Commission, and we certainly
appreciated the benefit of your discussion. However, we do
have, we are confronted with the reality that at the end of the
month the statute of limitations rune out, and people are going
to be lost.

We have negotiated with Xerox over the course of nearly
three years, and I do believe we have come to a serious point
where we can't go further.

VICE CHAIR SILBERMAN: Can you look at those cases, those people
that are about to lose their rights as It were In terms of the
kind of guidance that we have given you today? In other words,
If It Is not voluntary, then that Is Something we should
continue on; and, If it is voluntary and cost would be used as a
defense and you are basically looking at a disparate impact
case, then I don't know that you got the votes. I mean, I don't
want to overread what it was being said today, but it seems to
me they need some guidance as to what to do about this case.

CHAIRMAN THOMAS: Well, I just, you know, I think I've been, Jim
[Finney] and I have talked about this case. In fact, I was
surprised to see it was still here. About two or three months
ago, we talked about It several years ago, I think. But I feel
strongly that these voluntary reductions in force, particularly
among these top executives, unless someone can show me It is
coercion, they are all directed at more senior people.

VICE CHAIR SILBERMAN: What if it Is not top executives? What If
it Is, as it Is here. These are not top executives.

CHAIRMAN THOMAS: There are many executives. I mean, you have a
certain amount of age--not age--but you have a certain amount of
a number of years . ..

VICE CHAIR SILBERMAN: And cost of salary.

CHAIRMAN THOMAS: . . . and it Just adds a sweetener. It is a
sweetener. We will up you In a certain way, and you can take it
or leave it. Now if there to coercion, then I think it is a
whole different issue. Okay? But, as long as It Is voluntary,
I don't see where costs or anything else has anything to do with
It.

VICE CHAIR SILBERMAN: And do you think that the threat of RIF
constitutes coercion?

CHAIRMAN THOMAS: I think It constitutes reality.

VICE CHAIR SILBERMAN: I guess that's guidance.

CHAIRMAN THOMAS: I mean, that Is reality. You're either gonna
downsize voluntarily, or you are going to RIP across the board.
Now, if you tell me that they focused the threat of the RIP on
the older workers. Okay? Then I agree with you that that is a
violation.

VICE CHAIR SILBERMAN: Well now, wait, wait, I agree with you.

UNIDENTIFIED COMMISSIONER: I don't think I have heard anything
you have said that I disagree wIth.

CHAIRMAN THOMAS: But see, what I haven't Is, I haven't seen, to
me an offer of a sweetener, I haven't seen what Is involuntary
in this case, and I haven't seen where a threat was focused on
the older workers.
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UNIDENTIFIED COMMISSIONER: Well, I am not sure they have made
theIr case yet. I mean, this Is a draft . . .

FINNEY: We have come to a point in the road where we talked to
them--I think I'm talked out. The question of whether something
like this Is or Is not coercivc surely may be something for a
settlement aside. But one of the things we looked at In terms
of trying to analyze the worth of those packages was to even
deal with the present value of what they were getting--they took
the bridge to retirement and started to collect retirement
benefits at age 55 as opposed to watting to age 65.

It was our advice that the present value of money at age
65 was greater than the amount of money they were getting
starting at age 55. In other words, there was no match up In
terms of present value. So, In that context, if someone comes
along and tells you that if you opt for a voluntary retirement,
you might get 'XI; if you wait for involuntary, you might get
half of "X", and neither "X" nor half of 'XI equals the present
value of what you would have gotten at age 65, but you feel you
have no choice, I think I would find that quite coercive.

CHAIRMAN THOMAS: I don't say that is coercive--that is reality.
We are going to reduce our workforce. You can have this now,
and go out, and there is no guarantee that you won't be RI~ed.
I don't understand . . .

PINNEY: I thought I was trying to address the question of
sweeteners--what is a sweetener.

CHAIRMAN THOMAS: But that Is reality. I mean, they're not
offering these people involuntary. They are not giving them the
voluntary plan for the fun of it. They are going to redure the
size of their workforce. They are going to reduce it by 2,000,
and they only get 1,000 to take the voluntary plan--they got to
reduce

VICE CHAIR SILBERMAN: But, what if they don't reduce it,
Clarence? What if they add on as this company did

CHAIRMAN THOMAS: At the bottom.

VICE CHAIR SILBERMAN: . . . At the bottom, but many more people?
Then I guess you really have to get a cost justifIcation, I
think. Because, If they are spending more money than they would
have to keep these older people on, then I think you can draw an
inference that they are targeting their older people--if you are
spending more money. I mean, If cost Is a justification, and
you are spending more money, how can cost be a justification?

UNIDENTIFIED COMMISSIONER: Especially If they say they are
worried about theIr maturing workforce.

CHAIRMAN THOMAS: They're not spending, well, if you want to cut
your overhead, your overhead is not the people, It's what you
pa the people. Okay?

VICE CHAIR SILBERMAN: And you have -more people--it Is a hell of
a lot more expensive even though you are paying them less
because your fringe benefits go up.

CHAIRMAN THOMAS: Well, that's not necessarily true. I mean, In
the second round of RIF, we haven't been given anything, on the
first round of RIPs. At least on the second round or RIFs, we
have a New York Times article that says: yeah, we want to reduce
it; that Is going to save us $75 million.

VICE CHAIR SILBERMAN: Clarence [Thomas], I don't see that the
New York Times article . . .
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CHAIRMAN THOMAS: Well, I don't (several Inaudible words). What
else do we have? They have nothing else. Godf

VICE CHAIR SILBERMAN: Well, all I am doing Is saying that what
we need, if, In order to do this, is that kind ot evidence of
pretext of intentional discrimination, not the fact that older
people are disparately impacted; and that costs, involuntary and
financial need, are synonymous. Because that Is what we have
got In the past, and that is not coercion.

UNIDENTIFIED COMMISSIONER: If there is an impact theory, I think
It should be on the table, because some of us think there is
impact under the Age Act.

VICE CHAIR SILBERMAN: And some of us don't. . .

( LAUOHTER)

VICE CHAIR SILBERMAN: You got a range of opinion here.

CHAIRMAN THOMAS: (several inaudible words) Okay. Thank you
all. Anything else?

(UNIDENTIFIED MALE VOICE): No.

CHAIRMAN THOMAS: The meeting is adjourned.
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Appendix III

CORRESPONDENCE PERTAINING TO THE COMMITTEE'S INVESTIGATION OF
THE EEOC AND HEARING CONDUCTED ON SEPTEMBER 10, 1987

U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, D.C. 20507

July 30, 1987

The Honorable John Melcher
Chairman
Special Committee on Aging
United States Senate
730 Hart Senate Building
Washington, DC 20510

Dear Mr. Chairman:

This afternoon, the Equal Employment Opportunity Commission
adopted a final rule to permit employees to sign waivers and
releases of private rights under the Age Discrimination in
Employment Act without EEOC supervision.

The Commission also voted to deny a petition for rulemaking
filed by the Gray Panthers and Older Women's League, requesting
that the Commission rescind an interpretive rule adopted in 1969
by the Department of Labor that bona fide apprenticeship pro-
grams are not subject to the ADEA.

Enclosed are copies of a news release announcing the
Commission's action, the final rule pertaining to waivers and a
letter responding to the petition for rulemaking.

if you or your staff would like more information on these
actions, we would be pleased to provide it. To arrange a
briefing, please call me at 634-6036.

Sincerely,

Deborah J. Grah
4
`

Director of Communications
and Legislative Affairs

Enclosures
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* 4CZ-. fi.-. C SPECIAL COMMrTTEE ON AGING
WASHINGTON, DC 206104400

August 19, 1987

-he Honorable Clarence Thomas
Chairman -

The Equal Employment Opportunity Commission
Columbia Plata, Room 500
2401 E Street, N.W.
Washington, D.C. 20507

Dear Chairman Thomas:

As Chairman of the Special Committee on Aging, I am
writing to request that you and Vice Chairperson B. Gaull
Silberman appear belore the Committee on September 11, 1987 to
provide testimony on the Equal Employment Opportunity
Commission's (EEOC)progress In enforcing and administering the
Age Discrimination Employment Act (ADEA).

It would be most helpful if your testimony could address
the following Issues: the EEOC's efficiency and effectiveness In
the processing and adjudication of age discrimination
complaints; the EEOC's performance in administering the ADEA and
In ensuring compliance with the Act; and-the EEOC's rationale
and justification for Its recent adoption or rules to permit
employee waivers and settlements of ADEA private rights without
EEOC supervision and approval, and to exclude apprenticeship
programs from ADEA coverage.

The hearing will begin at 10:00 a.m. on September 11, 1987
in room SD-628 of the DIrksen Senate Office Building. Please
provide the Committee with ten copies of your testimony by close
of business on September 8, 1987, and an additional 100 Copies
on the morning of September 10, 1987. Your testimony for
submission Into the record may be whatever length you deem
appropriate. The Committee would, however, appreciate your
limiting your oral presentation to not more than five minutes in
order to permit adequate time for questions.

Should you have any questions regarding the hearing,
please have your staff contact Max Richtman, Committee Staff
Director, at 224-53 64.

Thank you for your cooperetion and assistance.

Sincerely,

Lf

JM:Jrm
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August 25, 1987

The Honorable Clarence Thomas
Chairman
The Equal Employment Opportunity Commission
Columbia Plaza, Room 500
2401 E Street, N.W.
Washington, D.C. 20507

Dear Chairman Thomas:

As Chairman of the Special Committee on Aging, I am
writing to request your assistance In the Committee's continuing
inquiry Into the Equal Employment Opportunity Commission's
(EEOC) enforcement and administration of the Age Discrimination
Employment Act (ADEA).

Specifically, I am requesting that Committee staff be
provided full access to any and all documents and records
pertaining to age discrimination complaint/case management and
resolution received and generated by the EEOC and its staff.
Committee staff will be contacting your staff to make
arrangements for review of these documents and records. As
Committee staff may wish to photocopy some of these materials
for analysis, you have my personal assurance that any and all
copies of these documents and records will receive appropriate
treatment with regard to confidentiality.

Should you or your staff have any questions regarding my
request, please have your staff contact James Michle of the
Committee staff at 224-5364.

Thank you for your continuing cooperation and assistance
In this Important matter.

Sincerely,

I OHN MELCHER
Chalrman

JM:Jfm
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
WASHINGTON. D.C. 20507

TU[ C *.., September 1, 1987

The Honorable John Melcher
Chairman
Special Committee on Aging
Washington, D.C. 20510-6400

Dear Senator Melcher:

I wish to acknowledge receipt of your August 25, 1987
letter informing me of the Special Committee on Aging inquiry
into the Equal Employment Opportunity Commission's enforcement
and administration of the Age Discrimination in Enployment Act.

In keeping with our established liaison procedures and to
facilitate an organised response to your request for staff
access to EEOC documents and records relative to age
discrimination complaint/case management, please coordinate all
information requests and personal staff visits to EEOC offices
through Deborah Graham, Director of Communications and
Legislative Affairs and/or Marcia Sayer, Director, Legislative
Affairs Staff. Both can be reached at 634-6036. This central
contact point for all requests from the Congress will enable us
to be of greater assistance to you.

Clarence Thomas
Chairman
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WASHINGTON, DC 2051004400

September 3, 1987

The Honorable Clarence Thomas
Chairman
The Equal Employment Opportunity Commission
Columbia Plasa, Room 500
2401 E Street, N.W.
Washington, D.C. 20507

Dear Chairman Thomas:

As Chairman of the Special Committee on Aging, I am
writing to request your assistance In the Committee's continuing
Inquiry into the Equal Employment Opportunity CommIssion's
(EEOC) enforcement and administration of the Age Discrimination
Employment Act (ADEA).

Specifically, I sm requesting that the Committee be
provided answers to the questions In the attached schedule.
Please provide this information and data to the Committee by
close of business on September 8, 1987.

Should you or your staff have any questions regarding my
request, please have your staff contact James Michie of the
Committee starr at 224-5364.

Thank you for your continuing cooperation and assistance
In this Important matter.

Si erely.

(JqRN MBLCHER
airman

SCHEDULE OP QUESTIONS TO TEE REOC PERTAININO TO
AGE DISCRIMINATION IN ENFL0YIENT

COMPLAINT/CASE MANAGEMENT AND RESOLUTION.

I. Please provide, for each of the fiscal years (1981 through
June 1987) national totals for the rollowing:

1. Age Discrimination In Employment Act (ADEA) charges
filed;

2. ADEA charges that went to conciliation prior to EEOC
investigation;

3. ADEA charges closed by successful conciliation prior
to EEOC Investigation;

4. ADEA charges closed by unsuccessful conciliation
prior to EEOC Investigation;

5. ADEA charges closed by the charging party's failure
to cooperate prior to EEOC investigation;

6. ADEA charges closed by failure to locate the charging
party/respondent prior to EEOC investigation;

7. ADEA charges Investigated by EEOC following
unsuccessful attempts at conciliation;
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8. EEOC Investigations of ADXA cases closed prior to
completion;

9. ADEA charges successfully conciliated following EEOC
Investigation;

10. ADEA charges unsuccessfully conelliated following
EEOC Investigation;

11. ADEA single party charges resulting In EEOC letters
or violation (LOV's) following EEOC investigation;

12. EEOC investigations or ADEA single party charges
completed and not resulting In an EEOC letter or
violation (LOV);

13. ADEA charges Involving class actions and resulting In
EEOC LOV's following EEOC Investigation;

14. EEOC ADEA LOVes on single party charges resulting In
EEOC start recommendation for ADEA litigation;

15. EEOC ADEA LOV's involving class actions and resulting
In EEOC starr recomeendation for ADEA litigation;

16. EEOC ADEA LOYVs on single party charges and not
resulting In EEOC staff recommendation for ADEA
litigation;

17. EEOC ADEA LOY s involving class actions and not
resulting In EEOC staff recommendation for ADEA
litigation;

18. EEOC starr recommendations for ADEA litigation
involving single party charges and approved by the
EEOC General Counsel for presentation to the
Commisaslon;

19. EEOC staff recommendationa for ADEA litigation
Involving single party charges and disapproved by the
EEOC General Counsel for presentation to the
Commission;

20. EEOC staff recommendations for ADEA litigation
Involving class actions and disapproved by the EEOC
General Counsel for presentation to the Commission;

21. EEOC staff recommendations for ADEA litigation
Involving class actions and approved by EEOC General
Counsel for presentation to the Commission;

22. EEOC staff recommendations for ADEA litigation or
single party charges and approved by the Commission;

23. EEOC staff recommendations for ADEA litigation
involving class actions and approved by the
Commission;

24. EEOC staff recommendation, for ADEA litigation of
single party charges and disapproved by the
Commission;

25. EEOC staff recommendations for ADEA litigation
Involving class actions and disapproved by the
Commission;

26. EEOC reversals on Its prior decisions to approve ADEA
litigation Involving single party charges;

27. EEOC reversals on its prior decisions to approve ADEA
litigation involving class aoctions;

28. EEOC reversals on its prior decisions to disapprove
ADEA litigation involving single party charges:

29. EEOC reversals on its prior decisions to disapprove
ADEA litigation Involving class actions;

30. Co-filed Title VIi/ADEA charges closed by successful
conciliation/cause finding;
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31. Co-filed Title VII/ADEA charges closed by no-cause
determinations;

32. Co-riled Title VII/ADEA charges closed by
unsuccessrul conciliation

33. ADEA charges closed because or a lack Oa
Juriadiction;

34. Co-riled Title VII/ADEA charges closed because of a a
lack Of Jurisdiction;

35. ADEA charges closed after charging party Indicated
he/she would file suit;

36. ADEA charges closed arter a class Ot charging parties
Indicated they would file suit;

37. ADEA charges closed after charging party riled suit;

38. ADEA charges closed arter a class of charging parties
filed suit;

39. Co-riled Title VII/ADEA charges closed after charging
party indicated he/she would tile suit;

40. Co-riled Title VII/ADEA charges closed after a class
of charging parties indicated they would file suit;

41. Co-filed Title VII/ADEA charges arter charging party
riled suit;

42. Co-filed Title VII/ADEA charges after a class Of
charging parties riled suit;

43. Initiations Ot litigation in ADEA cases involving
single party charges;

44. Initiations of litigation in ADEA cases involving
class actions;

45. Initiations of litigation in Title VII/ADEA cases
involving single party charges;

46. Initiations or litigation in Title VII/ADEA cases
involving class actions;

47. ADEA single party cases which exceeded the two-year
statute Of limitations;

48. ADEA class action cases which exceeded the two-year
statute Oa limitations;

49. Co-riled Title VII/ADEA single party cases which
exceeded the two-year statute Of limitations;

50. Co-riled Title VII/ADEA class action cases which
exceeded the two-year statute Of limitations;

51. ADEA single party cases which reached the age Oa 300
days, or older;

52. ADEA class action cases which reached the age of 300
days, or older;

53. Co-tiled Title VII/ADEA single party cases which
reached the age Of 300 days, or older;

54. Co-tiled Title VII/ADEA class action cases which
reached the age or 300 days, or older;

55. ADEA single party cases which will have reached the
age or 300 days, or older, by the end of tiscal year
198T;

56. ADEA class action cases which will have reached the
age ot 300 days, or older, by the end of fiscal year
1987;

57. Co-tiled Title VII/ADEA single party cases which will
have reached the age Of 300 days, or older, by the
end Ot fiscal year 1987; and
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58 co-riled Title VII/ADEA class action cases whicb will
have reached the age or 300 days. or older, by the
end of fical year 1987/

II. Please provide for each of the BROC's District offices the
percentage or 300 day old, or older, cases which to being
llowed to eacb District Office Director at the close of fiscal

year 1987 In order to meet or exceed his/her performance
standarde for fiscal year 1987.
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

WASHINGTON, D.C. Z0507

or~~szor w~S 4 99

The Honorable John Melcher HAND DELIVERED

Chairman
Senate Special Committee on Aging

Washington, DC 20510

Dear Mr. Chairman:

I have received your letter, which was hand delivered in the late

afternoon of September 3, listing 59 requests for information to be

provided by the close of business September 8.

As you are aware, this timetable gives my staff two working days to

research, prepare and provide this information for you, due to the Labor

Day weekend September 5, 6 and 7. As you also are aware, we are making

every effort to cooperate despite the short notice we received on the

final hearing date of September 10.

Be assured that we will provide as much of the requested information

as possible by the deadline, and will submit to you for the record as much

of the remainder as is possible to compile as soon as we have it.

However, you and your colleagues should be aware that EEOC staff is

approaching overload in attempting to respond to the enormous volume of

requests for data and Information from Members of Congress, Congressional

committees and the General Accounting Office. Staff time which should be

spent enforcing the laws against employment discrimination Increasingly is

being used to count, recount and compile data in every conceivable

combination and permutation, and then prepare it in final form for

presentation to the Congress or GAO.

EEDC s enforcement statistics are a matter of public record and we

gladly provide the information we have available to anyone who asks.

However, our statistics are maintained to assist our managers In

efficiently tracking and managing our enforcement of the laws. We do not

keep statistics in forms that are of no use to us and we do not manipulate

data into every possible configuration simply for the sake of having it

handy.

From your extensive request for data, it is difficult to determine

exactly what it is that your committee really wants to know about EEOC's

enforcement activities. If you would simply ask us what you want to know,

we probably can provide the Information in a form that already is

available without wasting so much of your time and ours.

St orely, 2

Clarence Thomas
Chairman
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U.S. EQUAL EMPLOYMENT O"O RY COMMISSION~~~~~~~Washhiann D.C. 20507

September 8. 1987

The Honorable John Kelcher
Chairman
Senate Special Committee on Aging
Washington. D.C. 20510

Dear Mr. Chairman:

Relative to your letter of September 3, 1987 to Chairman Clarence Thomas
requesting information and/or response to 59 questions, I am providing you with
the following sumary as to the status of EEOC's response.

The Office of Program Operations provided statistical data for questions
1 through 11 for FY 85, FY 86 and FY 87. Prior to FY 85, statistical data
was maintained by EEOC's Information System Services which will be providing
where possible, the data from FY 81 through 84.

Questions 35 through 40 and questions 51 through 58 remain unanswered. Wherever
possible, we will supply the remaining data through my office as soon as
possible.

Responses to the following questions are attached: questions 1 through 11,
questions 13 through 34 and questions 41 through 50.

I will be certain to see that the incomplete information is forwarded to your
office as expeditiously as possible.

Sincerely,

Deborah J. Graa~ '
Director U'
Office of Communications and

Legislative Affairs

cc: Chairman Clarence Thomas

Attachments
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Response to questions on Enforcement of the Age Discrimination in Employment Act from

the Senate Special Committee on Aging:

1. ADEA charges filed, FY 85 - 16,784, FY 86 - 17, 443, FY 87 - 10,886 (FY 87
through the third quarter).

2., 3 and 4. Data on 7 (d) conciliation attempts (We have interpreted your question

to mean this.) Data on unsuccessful 7(d) conciliations was maintained until
FY 85 when the EEOC Compliance Manual discontinued any reference to this type of

closure. No data is known to exist which would identify a settlement as the
result of a 7 (d) attampt. No data is maintained on the extent of the

investigation at the time of a settlement.

S. and 6. OPO does not maintain data on the specific type of administrative
closure nor on the extent of investigation at the time of closure.

7. OPO does not maintain data on investigations after unsuccessful 7(d)
conciliation attempts.

8. We were not able to interpret this question.

9. Data on successful ADEA consilaitions from FY 85 to June 30, 1987: FY 85 - 101,

FY 86 - 146, FY 87 - 59.

10. Unsuccessful ADEA conciliations FY 85 to June 30, 1987. See source for question

9. FY 85 - 449, FY 86 - 344, FY 87 - 438.

11 and 13. OPO does not maintain data on whether a charge is individual or class.
Data on cause not maintained In OPO. Following figures represent the total of

successful and unsuccessful conciliations. FY 85 - 550, FY 86 - 490, FY 87 - 497.

12. OPO does not maintain data on whether a charge is individual or class.

30. Successful conciliations of concurrent Title V1I/ADEA charges. FY 85 - 10,

FY 86 - 11, FY 87 - 5.

31. Concurrent Title VII/ADEA no cause. FY 85 - 1, 850, FY 86 - 2,758, FY 87 - 1,196

32. Concurrent Title VII/ADEA unsuccessful conciliations. FY 85 - 103. FY 86 - 40,

FY 87 - 23.

33. and 34. Closures for lack of jurisdiction. FY 85 - 572, FY 86 - 451, data not
yet available for FY 87.

41. and 42. Don't understand question.
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QUESTIONS 14, 15, 16 and 17

These questions were interpreted to request the number of
Presentation Memranda submitted by the District Office
legal units.

The responses to Questions 14, 15, 16 and 17 for FY 1981
through FY 1986 are contained in attached Table A.

The responses for FY 1987 are contained in Table A-1.

In Fiscal Year 1986, approximately one-half of the class
suits filed under the ADEA challenged mandatory retirement
age and maximum hiring age policies of public safety
employers.

The number of such cases, and thus the number of class
ADEA cases, declined in FY 1987 because the 1986 Amendments
to the ADEA authorized continuation of most such mandatory
retirement and maximum hiring age policies until 1991.

In FY 1987, the data reflect only the first three quarters
of the Fiscal Year or through September 3, 1987, as
specified.

82-546 0 - 88 - 8
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QUESTIONS 18, 19, 20 and 21

These questions were interpreted to request the number of
General Counsel recommendations (positive and negative) to
the Commission.

SPECIAL NOTE: Prior to enactment of the the Statement of
Enforcement Policy (September 1984), the
General Counsel did not submit negative
recommendations to the Commission. Instead,
the General Counsel did not submit the case
for consideration by the Commission.

In order to provide continuity of the data,
we have not used the General Counsel's
recommendation, by Fiscal Year; but, rather,
we have used the Fiscal Year in which the
PM was received from the District Office.

The responses to Questions 18, 19, 20 and 21 for FY 1981
through FY 1986 are contained in attached Table B.

The responses for FY 1987 are contained in Table 8-1.

In Fiscal Year 1986, approximately one-half of the class
suits filed under the ADEA challenged mandatory retirement
age and maximum hiring age policies of public safety
employers.

The number of such cases, and thus the number of class
ADEA cases, declined in FY 1987 because the 1986 Amendments
to the ADEA authorized continuation of most such mandatory
retirement and maximum hiring age policies until 1991.

In FY 1987, the data reflect only the first three quarters
of the Fiscal Year or through September 3, 1987, as
specif ied.
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QUESTIONS 22, 23, 24 and 25

These questions were interpreted to request the number of
Suits approvcd/disapprovcd by the Commission.

SPECIAL NOTE: In order to provide continuity of the data,
we have not used the Commission's vote, by
Fiscal Year; but, rather, we have used the
Fiscal Year in which the PM was received from
the District Office.

The responses to Questions 22, 23, 24 and 25 for FY 1981
through FY 1986 are contained in attached Table C.

The responses for FY 1987 are contained in Table C-1.

In Fiscal Year 1986, approximately one-half of the class
suits filed under the ADEA challenged mandatory retirement
age and maximum hiring age policies of public safety
employers.

The number of such cases, and thus the number of class
ADEA cases, declined in FY 1987 because the 1986 Amendments
to the ADEA authorized continuation of most such mandatory
retirement and maximum hiring age policies until 1991.

In FY 1987, the data reflect only the first three quarters
of the Fiscal Year or through September 3, 1987, as
specified.

NOTE: THIS TABLE IS STILL IN PRODUCTION IN OGC. IT WILL
BE AVAILABLE 9/9/87

QUESTIONS 26, 27, 28 and 29

The Office of General Counsel is working on the response to
these questions.

In Fiscal Year 1986, approximately one-half of the class suits
filed under the ADEA challenged mandatory retirement age and
maximum hiring age policies of public safety employers.

The number of such cases, and thus the number of class ADEA

cases, declined in FY 1987 because the 1986 Amendments to the
ADEA authorized continuation of most such mandatory retirement
and maximum hiring age policies until 1991.

In FY 1987, the data reflect only the first three quarters of

the Fiscal Year or through September 3, 1987, as specified.

QUESTIONS 43 and 44

These questions were interpreted to request the number of
class and individual suits filed under the ADEA.

The responses to Questions 43 and 44 for FY 1981 through
FY 1986 are contained in attached Table D.

The responses for FY 1987 are contained in attached Table D-1.

In Fiscal Year 1986, approximately one-half of the class suits

filed under the ADEA challenged mandatory retirement age and
maximum hiring age policies of public safety employers.

The number of such cases, and thus the number of class ADEA

cases, declined in FY 1987 because the 1986 Amendments to the
ADEA authorized continuation of most such mandatory retirement
and maximum hiring age policies until 1991.

In FY 1987, the data reflect only the first three quarters of
the Fiscal Year or through September 3, 1987, as specified.
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QUESTIONS 45 and 46

These questions were interpreted to request the number of
class and individual suits filed concurrently under more
than one statute.

The responses to Questions 45 and 46 for FY 1981 through
FY 1986 are contained in attached Table D.

The responses for FY 1987 are contained in Attached Table D-1.

In Fiscal Year 1986, approximately one-half of the class suits
filed under the ADEA challenged mandatory retirement age and
maximum hiring age policies of public safety employers.

The number of such cases, and thus the number of class ADEA
cases, declined in FY 1987 because the 1986 Amendments to the
ADEA authorized continuation of most such mandatory retirement
and maximum hiring age policies until 1991.

In FY 1987, the data reflect only the first three quarters of
the Fiscal Year or through September 3, 1987, as specified.

QUESTION 47

SPECIAL COMMENT: Complete data are available only for FY 1986,
the first year in which the 2-year vs. 3-year
limitations period became a problem because of
Court decisions.

RESPONSE: 31

NOTE: Prior to Fiscal Year 1986, it had been standard
practice to rely on the three-year statute of
limitations for willful violations because courts
had held that a willful violation for limitation
purposes occurs whenever a court finds that an
employer was aware that it might be subject to the
ADEA. See Coleman v. Jiffy JuneFarss, Inc., 458
F.2d 1139, 1142 (5th Cir., 1971c, ert denied, 409
U.S. 948 (1972). However, following the Supreme
Court's decision in Trans World Airlines, Inc. v.
Thurston, 469 U.S. 111 (1985), the possibility arose
that the standard for determining willfulness for
limitations purposes would be the same as the standard
for determining willfulness for liquidated damages
purposes. This issue has not yet been resolved by
the Supreme Court and many courts of appeals still
use the Jiffy June rule for determining willfulness.

For reasons of prudence and sound management, however,
the Commission and the Office of General Counsel have
continuously directed field staff to recommend and
to file ADEA cases prior to the expiration of the
two-year statute of limitations for non-willful
violations.

QUESTION 48

SPECIAL COMMENT: Complete data are available only for FY 1986,
the first year in which the 2-year vs. 3-year
limitations period became a problem because of
Court decisions.

RESPONSE: 35

NOTE: Prior to Fiscal Year 1986, it had been standard
practice to rely on the three-year statute of
limitations for willful violations because courts
had held that a willful violation for limitation
purposes occurs whenever a court finds that an
employer was aware that it might be subject to the
ADEA. See Coleman v. Jiffy June Farms, Inc., 458
F.2d 1139, 114T2fTth Cir., i97i , cert denied, 409
U.S. 948 (1972). However, following the Supreme
Court's decision in Trans World Airlines, Inc. v.
Thurston, 469 U.S. 111 (1985), the poss Ell ty arose
that the standard for determining willfulness for
limitations purposes would be the same as the standard
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for determining willfulness for liquidated damages
purposes. This issue has not yet been resolved by
the Supreme Court and many courts of appeals still
use the Jiffy June rule for determining willfulness.

For reasons of prudence and sound management, however,
the Commission and the Office of General Counsel have
continuously directed field staff to recommend and
to file ADEA cases prior to the expiration of the
two-year statute of limitations for non-willful
violations.

QUESTION 49

SPECIAL COMMENT: Complete data are available only for FY 1986,
the first year in which the 2-year vs. 3-year
limitations period became a problem because of
Court decisions.

RESPONSE: 3

NOTE: Prior to Fiscal Year 1986, it had been standard
practice to rely on the three-year statute of
limitations for willful violations because courts
had held that a willful violation for limitation
purposes occurs whenever a court finds that an
employer was aware that it might be subject to the
ADEA. See Coleman v. Jiffy June Farms, Inc., 458
F.2d 1139, 1TTYZilWth Cir., T971), cert denied, 409
U.S. 948 (1972). However, following the Supreme
Court's decision in Trans World Airlines, Inc. v.
Thurston, 469 U.S. 111 (1985), the possibility arose
that the standard for determining willfulness for
limitations purposes would be the same as the standard
for determining willfulness for liquidated damages
purposes. This issue has not yet been resolved by
the Supreme Court and many courts of appeals still
use the Jiffy June rule for determining willfulness.

For reasons of prudence and sound management, however,
the Commission and the Office of General Counsel have
continuously directed field staff to recommend and
to file ADEA cases prior to the expiration of the
two-year statute of limitations for non-willful
violations.

QUESTION 50

SPECIAL COMMENT: Complete data are available only for FY 1986,
the first year in which the 2-year vs. 3-year
limitations period became a problem because of
Court decisions.

RESPONSE: 1

NOTE: Prior to Fiscal Year 1986, it had been standard
practice to rely on the three-year statute of
limitations for willful violations because courts
had held that a willful violation for limitation
purposes occurs whenever a court finds that an
employer was aware that it might be subject to the
ADEA. See Coleman v. Jiffy June Farms, Inc., 458
F.2d 1139, T1ITT-lth C 7rc., r97), cart denied, 409
U.S. 948 (1972). However, following the Supreme
Court's decision in Trans World Airlines. Inc. v.
Thurston, 469 U.S. Ill (1985), the possibility arose
that the standard for determining willfulness for
limitations purposes would be the same as the standard
for determining willfulness for liquidated damages
purposes. This issue has not yet been resolved by
the Supreme Court and many courts of appeals still
use the Jiffy June rule for determining willfulness.

For reasons of prudence and sound management, however,
the Commission and the Office of General Counsel have
continuously directed field staff to recommend and
to file ADSA cases prior to the expiration of the
two-year statute of limitations for non-willful
violations.
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FY-87 RATING SCALE FOR 9/4,
DISTRICT DIRECTOR'S 300-DAY OLD CHARGES

District Offices Minimally Fully Highly
Field Management Satisfactory Successful Effective

Atlanta 6

Baltimore 6

Birmingham 6

Charlotte 6

Cleveland 6

*Detroit

Memphis 14

Miami 10

New Orleans 6

New York 17

*Philadelphia

Chicago 14

Dallas 14

Denver 10

Houston 6

tIndianapolis

Los Angeles 22

Milwaukee 8

Phoenix 6

San Antonio 6

San Francisco 6

Seattle 6

St. Louis 14

t There -e no -eS girector on-board
WeS

4 Z

4 2

4 2

4 2

4 2

10

8

2

310

10

10

6

4

6

6

4

2

18 14

5 2

4 2

4 2

4 2

4 2

10 6

in these district offices

I87
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REVISED 5CHXDULE OF QUESTIONS POR THE EEOC PERTAINING TO
AGE DISCRIMINATION IN EIPLOYMENT

COMPLAIrNT/CAS MANAGEMENT AND RESOLUTION.

I. Please provide. for each of the fiscal years (1981 through
1987) totals for each of the EEOC's 23 distriets and EEOC
Headquarters:

1. Age Discralmnation In Employment Act (ADEA) charges
filed;

2. ADEA charge closures;

3. ADEA charges closed by negotiated settlements;

4. ADEA charges closed by withdrawals with benefits;

5. ADEA charges closed by successful conciliations;

6. ADEA charges closed by no cause/no violation;

7. ADEA charges closed by unsuccessful conciliation;

8. ADEA charges closed administratively (please list
totals by each category of administrative closure);

9. EEOC Investigations of ADEA cases closed prior to
completion;

10. ADEA charges resulting In EEOC letters or violation
(LOVe) following EEOC Investigation;

11. ADEA LOVs resulting In EEOC staff recommendation for
ADEA litigation;

12. ADEA LOVs not resulting In EEOC staff recommendation
for ADEA litigation;

13. EEOC staff recommendations for ADEA litigation which
were approved by the EEOC General Counsel for
presentation to the CommissIon;

14. EEOC staff recommendations for ADEA litigation which
were disapproved by the EEOC General Counsel for
presentation to thc Commission;

15. ADEA litigation of single/multiple party charges
recommended by EEOC General Counsel and approved by
the Commission;

16. ADEA litigation of class actions recommended by EEOC
General Counsel and approved by the Commission;

17. ADEA litigation of single/multiple party charges
recommended by EEOC General Counsel and disapproved
by the Commission;

18. ADEA litigation or class actions recommended by EEOC
General Counsel and disapproved by the Commission;

19. Commission reversals on its prior decisions to
approve ADEA litigation Involving single/multiple
party charges;

20. Commission reversals on its prior decisions to
approve ADEA litigation Involving class actions;

21. Commission reversals on Its prior decisions to
disapprove ADEA litigation involving single/multlple
party charges;

22. Commission reversals on Its prior decisions to
disapprove ADEA litigation Involving class actions;

23. ADEA charges closed because of a lack of
Jurisdiction;

24. ADEA charges closed after charging party/parties
Indicated he/she/they would file suit;
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25. ADEA charges closed after charging party/parties
riled suit;

26. Initiations of litigation In ADEA cases involving
single/multiple party charges;

27. Initiations of litigation In ADEA cases involving
class actions;

28. ADEA single/multiple party cases which exceeded the
two-year statute of limitations prior to EEOC starf
recommendation to EEOC General Counsel concerning
litigation;

29. ADEA single/multiple party cases which exceeded the
two-year statute of limitations prior to EEOC General
Counsel recommendation (concerning litigation) to the
Commission;

30. ADEA single/multiple party cases which exceeded the
three-year statute or limitations prior to EEOC starf
recommendation to EEOC General Counsel concerning
litigation;

31. ADEA slngle/multiple party cases which exceeded the
three-year statute of limitations prior to EEOC
General Counsel recommendation (concerning
litigation) to the Commission;

32. ADEA class action cases which exceeded the two-year
statute of limitations prior to EEOC staff
recommendation to EEOC General Counsel concerning
litigation;

33. ADEA class action cases which exceeded the two-year
statute of limitations prior to EEOC General Counsel
recommendation (concerning litigation) to the
Commission;

34. ADEA class action cases which exceeded the three-year
statute or limitations prior to EEOC staff
recommendation to EEOC General Counsel concerning
litigation;

35. ADEA class action cases which exceeded the three-year
statute of limitations prior to EEOC General Counsel
recommendation (concerning litigation) to the
Commission;

36. ADEA single/multiple party cases which reached the
age of 300 days. or older (since the date on which
the charge was filed);

37. ADEA single/multiple party cases which reached the
age of 500 days or older (since the date on which the
charge was riled);

38. ADEA class action cases which reached the age of 300
days, or older;

39. ADEA class action cases which reached the age of 500
days. or older;

40. ADEA single/multiple party cases which will have
reached the age of 300 days, or older, by the end of
fiscal year 1987;

41. ADHA single/multiple party cases which will have
reached the age of 500 days, or older, by the end of
fiscal year 1987;

42. ADEA single/multiple party cases which will have
reached the age of 730 days, or older, by the end of
fiscal year 1987;

43. ADEA single/multiple party cases which will have
reached the age of 1,095 days, or older, by the end
of fiscal year 1987;

44. ADEA class action cases which will have reached the
age of 300 days, or older, by the end of fiscal year
1987;
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45. ADEA class action cases which will have reached the
age of 730 days, or older, by the end or fiscal year
1987;

46. ADEA class action cases which will have reached the
age of 1,095 days, or older, by the end or fiscal
year 1987; and

II. Please provide for each or the EEOC's District
offices the percentage of 300 day old, or older, cases which to
being allowed to each District Office Director at the close of
fiscal year 1987 in order to meet or exceed his/her performance
standards for fiscal year 1987.

[NOTE: This list or questions, which was presented to the
BEOC on September 16, 1987, Is a revision of the questions
submitted to the HEOC by Senator Kelcher on September 3,
1987. The September 16, 1987 list of questions contains
revisions suggested by EEOC staff during several meetings
wIth staff of the Special Coc=Ittee on aging.]
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-~-.- SPECIAL COMUT! ON AGIG
WAKUWGTONK DC 20510-4400

September 21, 1987

The Honorable Clarence Thomas
Chairman
a.S. Equal Employment Opportunity Commission
Columbia Plata - Room 500
2401 E Street, N.W.
Washington, D.C. 20507

Dear Chairman Thomas:

Thank you tor appearing before the Senate Special
Committee on Aging on September 10 and testifying about the Age
Discrimination In Employment Act. Your testimony was helpful
and we appreciated having the benefit or your views.

Due to time constraints during the hearing, I was unable
to raise as many questions as I would have liked. Because I
believe they are important, I would like to request your
cooperation In answering the attached questions. Also attached
are several questions which Senatore Wilson and Orassley were
unable to ask during the hearing.

The Aging Committee is keeping the hearing record open and
will be placing our follow-up questions and your answers In our
print of the hearIng's proceedings. It Is our Intention to
submit these additions to the record by Friday, October 2, 1987.
Therefore, we request that you relay your answers to the
attached questions prior to that date. Once the hearing print
is published, we will be sure to send you a copy.

Your continued cooperation in this matter Is appreciated
and we look forward to your responses.

Best regards.

Sincerely,

airman

QUESTIONS FOR THE EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
FROM SENATOR JOHN MELCHER

A. WORKPORCE REDUCTIONS AND EARLY RETIREK5NT PROGRAMS:

(1) What is the Commission's existing policy regarding
workforce reductions and early retirement programs
as these may relate to age discrimination in
employment? When did the Commission establish
existing policy? What was the basis for
establishing this policy? Does existing policy
represent a change from previous policy and, is so,
why was the policy changed, what was the previous
policy, when was It established, and what was the
basis for the previous policy? Please provide any
and all documentation supportive of the answers to
these questions.

(2) Does the Commission currently have in place clear
and settled policy regarding workforce reductions
and early retirement programs as these may relate to
age discrimination In employment and, if not, why
has the Commission not yet established such policy?
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(3) Is existing policy as yet unclear and unsettled and.
if so, when does the Commission intend to formulate
and establish clear and settled policy?

(4) Did the Co=mission's disapproval this past March of
the Office of General Counsel recommendation for
litigation in the Xerox case follow policy that
existed at that time regarding workforce reductions
and early retirement programs? If so, define that
policy as It relates to the Commission's decision bn
Xerox.

(5) Did the Commission's disapproval of litigation in
the Xerox case establish new policy regarding
workforce reductions and early retirement programs?
If so, what was the policy established, and how does
it differ from previous policy?

(6) EEOC regulation at 29 CPR 1625.7(f) establishes that
a defense of economic necessity cannot be used by
employers to Justify terminating older workers.
Nonetheless, during the Commission's meeting on
March 16, 1987 at which the Office of General
Counsel presented its recommendation to pursue age
discrimination litigation against Xerox, you stated:
'Getting rid of higher-priced employees who haepen
to be older l not a violation of the Act. . . This
is a common business practice. If we hold against
Xerox, then we'll have to go after everyone else.'
What are the legal and regulatory bases for these
opinions which you voiced at the March 16 meeting?
Do these opinions constitute Commission policy and,
if so, when was this policy established? Please
provide any and all documentation supportive of your
answers to these questions.

(7) During that same March 16, 1987 Commission meeting,
you stated during the discussion of the Xerox oase:
'These voluntary reductions-in-force, which are
always going to be directed at senior employees, are
not violative of the Act unless you can prove
coercion.' When asked by Associate General Counsel
James Finney, "Wouldn't a threat of an Involuntary
reduction In force constitute coercion?', you
responded, 'No, It constitutes reality.' Please
explain what you meant by stating that 'it
constitutes reality." What are the legal and
regulatory bases for your opinion that the 'threat
of en involuntary reduction In force* constitutes
'reality and not 'coercion'? Please provide any
and all documentation supportive of your answers to
these questions.

(8) In light of your opinions expressed at the March 16
meeting regarding the Xerox case, please describe
what, In your opinion, would constitute coercion in
workforce reductions and early retirement programs
affecting older workers, and what would have
satisfied your definition of coercion in the Xerox
case.

(9) You stated in testimony before the Committee on
September 10, 1987 that, when the Office of General
Counsel presented the Xerox case to the Commission
for consideration on MKarch16, 1987, General Counsel
.provided no evidence" to support Its recommendation
for litigation In the Xerox case. Later, upon
examining documents from the CommissIon's Xerox case
files, I found that you and the other Commissioners
had been provided, or had been made aware of, the
following: Internal EEOC staff memoranda
establishing that, since 1984, when EEOC opened its
Investigation or Xerox, the company had continued to
withhold information and data essential to the EEOC
Investigation and had misrepresented computer data
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it had Furnished ror a period of six months; and
statistical analyses, testimony from former Xerox
officials, copies of internal Xerox memos, and
interviews from more than 50 former Xerox employees
which "showed compelling evidence or a pattern of
deliberate age discrimination" by Xerox officials.
What were the legal and regulatory bases for your
having discounted these materials and information as
evidence? Please provide any and all documentation
supportive of your answer to this question.

B. DELAYS IN EEOC LITIGATION OF ADEA CASES:

(10) According to a August 18, 1987 memorandum from
Charles Shanor, EEOC General Counsel, to all BEOC
District Directors and Regional Attorneys, '[A]
significant number of age cases being forwarded to
the Commission for approval for litigation have
statute of limitations problems. Over one-third or
all PMs submitted involve cases that are beyond the
two year statute of limitations. A number of cases
recently submitted were beyond the three year
statute of limitations." As of August 18, 1987,
what was the actual number of cases that had run the
two year statute of limitations? How many cases had
been submitted beyond the three year statute of
limitations7

(11) What were the causes for the delays in submitting
the presentation memoranda, and how do the delays
described in the General Counsel's August 18. 1987
memo compare with such delays In 1986, 1985, 1984,
and 1983?

(12) Is It the policy or the Commission to inform
complaintants of the running of these statutes, and
if so, were all the complaintanto involved in the
cases referred to in the General Counsel's August
18, 1987 memo notified prior to the running of the
statutes or limitations? How were they notified, by
telephone or In writing?

C - WAIVERS OF RIGHTS UNDER ADEA

(13) During the hearing, we discussed the Commission's
recent rule regarding waivers of rights under the
ADEA. The Commission has consistently contended
that for any waiver to be valid, it must be 'knowing
and voluntary" on the part of the employee. Would
you please explain ror the record the criteria to be
used in determining whether such a waiver has, in
fact, been made knowingly and voluntarily? Who will
bear the burden of proving that such waivers were
not made voluntarily? Would you please explain why
this is the case? Does this represent a shirt in
the burden of proof from the past? Why or why not?

D. STAPPING REQUESTS AND VACANCIES

(14) During the hearing, we discussed your Fiscal Year
1988 starf request. We also discussed the fact that
you presently have several stafr vacancies in your
Systemic Litigation Services division of the Office
of General Council. While I agree that additional
staff is needed, would you please explain to me why
Congress should grant your staffing request given
the fact that you presently have so many vacancies
which need filling? How soon do you plan to fill
these vacancies?
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION; -
Washington. D.C. 20507

September 23, 1987

Kr. Max Richtman
Staff Director
Special Committee on Aging
G-32 Dirksen Senate Office Bldg.
Washington, D.C. 20510-6400

Dear Max:

Relative to our conversation of September 22, 1987
regarding the date of closure for the official hearing record of
the September 10th hearing on 'EEOC's Administration and
Enforcement of ADEA,' I am reconfirming our discussion in
writing. As we discussed, the record will remain open through
close of business October 2, 1987.

We will complete our response to the questions received
from Senator Heinz, return EEOC's portion of the hearing
transcript, and provide the additional comments and
clarification Vice Chairman Silberman made reference to in her
remarks to Senator Melcher.

Thank you for your assistance in this matter.

Sincerely,

Mar dI4a Sayer
Director of Legislative
Affairs Staff

cc: Chairman Thomas
Vice Chairman Silberman
Deborah J. Graham
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,,N, EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Aga& WASHINGTON. D.C. 20507

oars CfmMJ O-
The Honorable John melcher
Chairman
Special Committee on Aging
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

This is in response to your letter of September 21, 1987,
posing additional questions to be included in the record of the
September 10 hearing before the Senate Special Committee on
Aging regarding EEOC's enforcement of the Age Discrimination in
Employment Act.

QUESTION 1:

What is the Commission's existing policy regarding
workforce reductions and early retirement programs as these may
relate to age discrimination in employment? When did the
Commission establish existing policy? What was the basis for
establishing this policy? Does existing policy represent a
change from previous policy and, if so, why was the policy
changed, what was the previous policy, when was it established,
and what was the basis for the previous policy? Please provide
any and all documentation supportive of the answers to these
questions.

ANSWER:

EEOC's enforcement takes a two-pronged approach:
conciliation and litigation. Policy is established by the
Commission through regulation, which then is implemented in its
enforcement process. However, as In the case of C v
Board of Education No. 84-CV-80C, United States District Court
for the Western District of New York, EEOC through its
litigation arm may find it necessary to take a position In the
courts before the issue has been addressed through the
regulatory process. The Commission is called upon to look at an
issue within the narrow facts of the case. Such positions have
policy implications and certainly may be looked to for guidance;
they do not establish Commission policy.

The EEOC's legal position in Cipriano regarding workforce
reductions and early retirement programs has been set forth in
its July 31, 1987 Memorandum of Law as Amicus Curiae (a copy of
the Memorandum is attached). The EEOC, on request from the
Court of Appeals for the Second Circuit, developed its position
after a period of intensive study of the legal and policy issues

involved. The position developed in the Memorandum is based
upon an analysis of the ADEA and its legislative history and of
the court decisions in the employee benefits area with regard to
the question asked by the court.

The early retirement Issue Is a relatively recent legal
concern. Consequently, the position taken by the EEOC in
Cl riano is newly developed, rather than a change from any
esa shed policy. It should be noted that the Commission has
always considered and still considers coerced early retirement
to be a violation of section 4(a)(1) ofTfte ADEA. Similarly, it
has always been and it remains the Commission's position that
decisions concerning workforce reductions cannot be based upon
age.

As in all areas of the law, the Commission Is constantly
examining its positions in light of case law, statutory changes,
and any other relevant factors. We are currently reviewing the
new section 4(1) of the ADEA to determine the effect of the
section upon such areas as early retirement. If appropriate,
the regulatory guidance under section 4(i) will analyze early
retirement programs.
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QUESTION 2:

Does the Commission currently have In place clear and
settled policy regarding workforce reductions and early
retirement programs as these may relate to age discrimination in
employment and, it not, why has the Commission not yet
established such policy?

ANSWER:

See answer to #I.

QUESTION 3:

Is existing policy as yet unclear and unsettled and, IF so,
when does the Commission Intend to formulate and establish clear
and settled policy?

ANSWER:

See answer to *l.

QUESTION 4:

Did the Commission's disapproval this past March of the
Office of aeneral Counsel recommendation for litigation in the
Xerox case follow policy that existed at that time regarding
workforce reductions and early retirement programs? If so,
define that policy as it relates to the Commission's decision on
Xerox.

ANSWER:

All litigation decisions are made by the Commission on a
case by case basis. The Commission's consideration of the
proposed Xerox case did not depart from any established policy.
At the time the Xerox case *as considered, the Commission had
not expressed any views with respect to the legality of early
retirement programs and the General Counsel had not yet filed
the brief amicus curiae In Cipriano.

The litigation decision in the Xerox case was based on an
analysis of the facts in that proposed case, made by each member
of the Commission. We note that the Commission has initiated
litigation in workforce reductions cases where, after examining
the facts of a particular case, a majority of the Commission
believed that there was sufficient evidence to establish ADEA
violations.

QUESTION 5:

Did the Commission's disapproval of litigation in the Xerox
case establish new policy regarding workforce reductions and
early retirement programs? If so, what was the policy
established, and how does it differ from previous policy?

ANSWER:

All litigation decisions are made by the Commission on a
case by case basis. Therefore the litigation decision in Xerox
was based on an analysis of the facts in that proposed case,
made by each member of the Commission. Such decisions made on
the basis of the specific and unique facts of a specific case do
not establish policy.

QUESTIONS 6 THROUGH 9:

Due to deliberative privilege as provided In the Government
in the Sunshine Act, answers to questions 6 through 9 are
submitted to the Committee under separate cover and should not
be printed as part of the public hearing record.

QUESTION 10:

According to a August 18, 1987 memorandum from Charles
Shanor, EEOC General Counsel, to all EEOC District Directors and
Regional Attorneys, '[A] significant number of age cases being
forwarded to the Commission for approval for litigation have
statute of limitations problems. Over one-third of all PMs
submitted involve cases that are beyond the three year statute
of limitations As of August 18, 1987, what was the actual.
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number of cases that had run the two year statute of
limitations? How many cases had been submitted beyond the three
year statute of limitations?

ANSWER:

Initially, we wish to point out that unlike a private
litigant, the Commission is required to investigate alleged ADEA
violations and attempt to conciliate ADEA claims before
considering litigation. (Sections 7(b)(d), 29 U.S.C. Section
626(b)(d).) The process of investigating and fully conciliating
a charge can be quite time consuming. The private litigant, in
contrast, only needs to wait 60 days from the filing of a charge
to file his or her own private action. (Section 7(d), 29 U.S.C.
Section 626(d).)

The ADEA, through its incorporation of relevant provisions
of the Fair Labor Standards Act, provides for a two year statute
of limitations. However, the statute of limitations is three
years for "willful" violations. Until 1986, all circuit courts
that had been called upon to define the term "willful" for
statute of limitations purposes had followed the liberal win the
picture' standard of 'willfulness' first enunciated in Coleman
v. Jiffy June Farms. Inc., 458 F.2d 1139 (5th Cir.), cert.
denied, 409 U.S. 948 (1972)." Under this standard, all that
needed to be shown to establish a "willful" violation for
purposes of the statute of limitations was that the employer
knew the Act "was in the picture." 458 F.2d at 1142. In cases
where we were confident that we could establish "willfulness'
under this standard, there was no need to file the lawsuit
within two years, for statute of limitations purposes.

It was not until the Supreme Court's decision In Trans
World Airlines Inc v. Thurston, 469 U.S. 111 (l985), taT two
courts, the Third and Seventh Circults, began to define
"willfulness' more restrictively. In Thurston, the court
construed the "willful" violation prerequisite to an award of
liquidated damages under the ADEA, 29 U.S.C. Section 626(b),
holding that the provision required a knowing violation of, or
reckless disregard for, the requirements of the Act. Subsequent
to the Thurston decision, both the Third and Seventh circuits
applied this "reckless disregard" standard in the context of
defining "willfulness" for statute of limitations purposes. The
Department of Justice has filed a petition for certiorari in the
Third Circuit case, Brock v. Richland Shoe Co., 799 F-2d 80 (3rd
Cir. 1986), Pet. for cert. filed, S.Ct. tocket t86-1520, a case
in which the court of appeals adopted the "reckless disregard"
standard for the statute of limitations. As of this date, the
Court has not acted on the petition.

Once the Commission became aware of the Brock decision and
the petition for certiorari In that case, we advised our field
offices of this problem and directed them to expedite their
submission of these cases for Commission litigation approval.
The General Counsel's memorandum of August 18, 1987, is a
product of this direction.

It is also important to recognize that in lawsuits filed by
the Commission, the statute of limitations is tolled during the
time the Commission is attempting to conciliate a case.
(Section 7(e)(2), 29 U.S.C. Section 626(d)(2).) The tolling can
result in an extension of the statute of limitations for up to
one year. Ibid.

* The "in the picture" standard was followed by the First,
Second, Fourth, Fifth, Ninth, Tenth, Eleventh federal circuit
courts of appeals.
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Your request asks that we identify the number of ADEA cases
submitted to our headquarters in Washington from our field
offices, during the period from October 1, 1986, through August
18, 1987 which are beyond the two year and three year statute of
limitations. Our records indicated that during this period, 61
were submitted within two years after the alleged violations, 35
additional cases within three years after the alleged
violations, and 8 were submitted more than three years after the
alleged violations." In considering these figures, it is
important to recognize that they do not take into consideration
the tolling of the two and three year statutes of limitation
periods, which may occur for as much as one year, for
conciliation. The actual amount of time the statute is tolled
is often a disputed issue of fact which requires judicial
resolution after a suit has been filed. For this reason we are
unable to precisely identify the effect the tolling provisions
have on the applicable statute of limitations.

QUESTION 11:

What were the causes for the delays in submitting the
presentation memoranda, and how do the delays described In the
General Counsel's August 18, 1987 memo compare with such delays
in 1986, 1985, 1984, and 1983?

ANSWER:

There are a number of reasons why the Commission's
processing of ADEA charges, including our investigation and
conciliation efforts, has been lengthy. As we discussed in our
response to Question 10, the statutorily mandated process of
investigation and conciliation can be quite time consuming. In
addition, as we also previously noted in response to Question
10, the fact that our Investigation and conciliation efforts
extended beyond two years did not pose a statute of limitations
problem in those jurisdictions following the "in the picture"
standard of "willfulness" for statute of limitations purposes.
Now that two circuits, the Third and Seventh Circuits, have
adopted the more rigorous "reckless disregard" standard, we have
advised our field offices that we must expedite our processing
of these cases to avoid even the possibility that courts may
apply the Thurston decision in construing the term "willful" In
the three year statute of limitations.

The Commission has taken a number of steps to speed up the
process of getting ADEA and other Commission cases to the
Commission for their review. The increase we received in our
budget this past fiscal year has allowed us to fill the numerous
vacancies we had in our investigative staff. In addition, this
past June the Commission conducted Its first national training
session in which all investigators were provided extensive
training on affective investigative techniques. We believe that
this training should lead to more effective, expeditious
investigations in all Commission cases.

The Commission also has sought to reemphasize the need for
rapid, but thorough, investigations in ADEA cases. The
memorandum of August 18, 1987 which you cite is an example of
this emphasis. In addition, the average case processing time in
our district offices is 180 days. Such an average processing
time should allow for complete investigations and at the same
time ensure that cases are promptly processed. We have
encouraged district offices to strive for 150 days where
possible.

Finally, we wish to point out that the Commission does not
maintain readily accessible data that would allow us to compare
the time it took to process ADEA cases this fiscal year with the
time it took to process such cases during fiscal years 1983
through 1986. To make this comparison, we would need to pull
each of the ADEA cases submitted during this period to determine
the processing time in each case.

* There were a total of eight cases submitted during this
period for which we do not at this time have sufficient
information to make the requested statute of limitations
calculations.
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QUESTION 12:

It is the policy of the Commission to inform complainants

of the running of these statutes, and if so, were all the
complainants involved In the cases referred to In the General

Counsel's August 18, 1987 memo notified prior to the running of

the statutes of liimtations? How were they notified, by

telephone or in writing?

ANSWER:

Our compliance manual provides that, before an ADEA charge
is taken, the Charging Party should be advised of the time

limits for filing a charge and of the two year and three year

statutes of limitation applicable in such cases. Our compliance

manual further provides that once a charge has been taken, the

Charging Party be given more information about the agency's
procedures. As part of this post-charge counseling in AOEA
cases, the manual directs the EEOC Investigators (formerly
Equal Opportunity Specialists) to again advise the Charging
Party that suit must be filed within two years of the

discriminatory act (three years, if willful) to be timely.

(Section 2.6(e)).

The EEOC has recently developed an "Information Sheet for

Charging Parties and Complainants" (Exhibit 2-F in Compliance
Manual). This sheet, which is available in English and Spanish,

again advises those who have filed ADEA charges of the two year
and three year statutes of limitation. In instances where ADEA

charges are submitted to the Commission by letter, similar
notification of the two and three year statutes of limitation is
provided. (See Compliance Manual Exhibits 2-E & 2-F.)

After the EEOC terminates its processing of an ADEA charge,
the Compliance Manual section which pertains to the dismissal of

charges of discrimination specifically requires the
investigators to advise Charging Parties of the applicable
statutes of limitation in their particular case. To better
inform individuals of their rights in these cases, the
Commission has developed a written notice, in English and
Spanish, to be provided to Charging Parties in such cases. (See

"Information Sheet for Charging Parties and Complainants,' Form

SOP-10, 7/87.) (copy attached).

If the Commission has investigated a claim of age

discrimination and determines that there is a reasonable basis
to believe that the ADEA has been violated, the EEOC issues a
letter of violation. Once a letter of violation is Issued and

conciliation Is unsuccessful, the district office prepares a
recommendation for Commission litigation. Section 66 of our

compliance manual provides that if the CommissIon approves
litigation, the district office should telephone the Charging
Party to advise him or her of this decision. The manual also

states that the district office should notify the Charging Party
or other aggrieved individuals of their right to pursue their
own private action when the EEOC will not initiate litigation.

The notice requirements, which have been discussed, also

apply to concurrent ADEA/Title VII of ADEA/EPA jurisdiction.
Section 6 of our Compliance Manual provides examples of form
"Right to Sue' letters which each provide notice of the
applicable two and three year statute of limitations. (See,

e.g., Exhibits 6-C, 6-F & 6-G).

QUESTION 13:

During the hearing, we discussed the Commission's recent
rule regarding waivers of rights under the ADEA. The Commission
has consistently contended that for any waiver to be valid, it
must be "knowing and voluntary" on the part of the employee.
Would you please explain for the record the criteria to be used

in determining whether such a waiver has, In fact, been made
knowingly and voluntarily? Who will bear the burden of proving

that such waivers were not made voluntarily? Would you please
explain why this is the case? Does this represent a shift in
the burden of proof from the past? Why or why not?

ANSWER:

The Commission decided to include specific standards for
knowing and voluntary waivers in its Final Rule for two reasons:
first, to provide greater protection for employees who sign
waivers, and, second, to codify these standards in the Rule and

in so doing to make clear the responsibilities of employers to
ensure that waivers are not coerced.
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The Final Rule Identifies factors that the Commission will
use to evaluate whether a challenged waiver Is knowing and
voluntary. These factors are: first, the agreement was in
writing, in understandable language and clearly waived the
employee's rights or claims under the ADEA; second, a
reasonable period of time was provided for employee
deliberation; and third, the employee was encouraged to consult
with an attorney. Even where these specified factors are
present, the Commission will, of course, when a waiver is
challenged, carefully examine all circumstances of the waiver
transaction to determine whether there was fraud or duress.
When waivers are challenged, the Commission Intends to look very
closely at the substance as well as the form. The Commission
will investigate the totality of the circumstances and make a
determination whether the waiver is valid. If we find a waiver
was not knowing or voluntary, we will take aggressive action to
vindicate the rights of the Individual who signed it.

In the course of reviewing challenged waivers, the
Commission will inquire, of course, as to whether the employer
apprised the employee of the rule and Its safeguards prior to
the execution of the waiver.

Where a waiver is challenged by an employee as not having
been entered into in a knowing and voluntary manner, the
Commission will ascertain from both parties the necessary
information on that Issue. Of course the employee challenging
the waiver initially would be expected to articulate reasons fur
his belief that it was not knowing and voluntary. The
challenged waiver then would be evaluated on the basis of the
totality of the circumstances without using a formal process of
Initial burden or shifting burdens of proof. Once the
Commission decides to litigate, the employer would bear the
burden of proving the waiver as an affirmative defense.

This does not represent a shift from the past, but it is
consistent with governing legal principles and is the manner in
which the Commission has evaluated waiver defenses and
challenged waivers under Title VII in the past.

QUESTION 14:

During the hearing, we discussed your Fiscal Year 1988
staff request. We also discussed the fact that you presently
have several staff vacancies in your Systemic Litigation
Services division of the Office of General Counsel. While I
agree that additional staff is needed, would you please explain
to me why Congress should grant your staffing request given the
fact that you presently have so many vacancies which need
filling? How soon do you plan to fill these vacancies?

ANSWER:

The Office of General Counsel has already hired two
attorneys for Systemic Litigation Services. In addition,
Systemic Litigation Services has been authorized by the Office
of General Counsel to advertise for one additional attorney
position, two clerical positions and a paralegal position.
Further staffing decisions cannot be made until after the Office
of General Counsel reviews the program and function of Systemic
Litigation Services. This review is currently In progress.

My comments at the hearing regarding additional staffing
related to the need to increase staffing in our field offices,
the offices which carry the vast bulk of the Commission's
workload of investigating, conciliating and litigating cases of
discrimination.

For fiscal 1988, we have requested an appropriation of
$193.4 million, an increase of $23.9 million over fiscal 1987
funding. The requested budget would allow EEOC to add 142
positions in our field offices across the country and in the
Office of Review and Appeals, which reviews appeals of federal
sector EEO determinations. In addition, approximately $1
million of the request is for automation to more efficiently
manage data pertaining to discrimination charges. State and
local program funding would rise $4.2 million to a total of
$24.2 million under our request.
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

WASHINGTON. D.C 20507

The Honorable John Melcner
Chairman
Special Committee on Aging
United States Senate
Washington, D.C. 20510

Dear Senator Melcher:

This letter separately responds to questions 6, 7, 8, and 9
of your September 21, 1987 letter. We respond separately
because we request that the questions and answers not be made
part of the public record of the September 10 hearing before the
Senate Special Committee on Aging.

The general governmental deliberative privilege Is a well
recognized privilege against the disclosure of pre-decisional
discussions and deliberations. Its purpose Is to permit
decisionmakers to explore all avenues of inquiry, to freely
exchange ideas and to candidly state opinions. The questions
identified above reveal part of the Commission's deliberations
on whether to institute suit against Xerox and we request that
the Committee honor the privileged nature of those
deliberations. Likewise, the Government in the Sunshine Act
exempts from public disclosure any matter relating to an
agency's decision whether to participate in a lawsuit. [5 U.S.C.
subsection 552 b(c) (10)]. This statutory exemption shares the
same purpose as the general governmental deliberative privilege
and protects the law enforcement decisions of the Commission
from disclosure, I.e., prevents disclosure of standards or
theories used in the prosecutional decision making process so
that companies cannot structure their operations to avoid
prosecution of statutory violations.

We request that you honor this Congressionally created
privilege against disclosure.

Clarence Thomas
Chairman

[Upon the advice of the Office of Senate Legal Counsel, Chairman
Thomas' request. by his foregoing letter, dated October 6, 1987,
that his answers to questions 6, 7, 8, and 9, not be made a part
or the official record of the September 10, 1987 Committee
Hearing, is not being honored for the following reasons: (1)
publication of his answer to each or those four questions in
this official record or said September 10 Hearing 1I determined
and deemed to be necessary to the performance of the oversight
function of the Special Committee on Aging; (2) the Sunshine
Act, cited by Chairman Thomas, applies only to executive
agencies, not to the Congress; that Act creates no prohibition
against public disclosure; that Act does not apply to
Congressional requests for information from executive agencies;
and (3) the deliberative process privilege, cited by Chairman
Thomas, is not applicable to Congressional requests for
information from executive agencies and does not afford
executive agencies any protection from public disclosure of
information provided in response to a request from Congrese.]
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QUESTIONS 6 THROUGH 9
FROM SENATOR JOHN NELCHER

QUESTION 6:

EEOC regulation at 29 CFR 1625.7(f) establishes that a
defense of economic necessity cannot be used by employers to
Justify terminating older workers. Nonetheless, during the
Commission's meeting on March 16, 1987 at which the Office of
General Counsel presented Its recommendation to pursue age
discrimination litigation against Xerox, you stated: "Getting
rid of higher-priced employees who happen to be older Is not a
violation of the Act. . . This Is a common business practice.
If we hold against Xerox, then we'll have to go after everyone
else." What are the legal and regulatory bases for these
opinions which you voiced at the March 16 meeting? Do these
opinions constitute Commission policy and, if so, when was this
policy established? Please provide any and all documentation
supportive of your answers to these questions.

ANSWER:

Decisions involving litigation are considered in closed
sessions so that all members of the Commission may voice any and
all questions which may be suggested by the facts of a
particular case. Although I have not reviewed the taped
recording of the closed Commission meeting which is referenced
in Question 6, I can say that all questions raised by me during
any closed sessions are made in the spirit of open discussion
and no question I may ask establishes a Commission policy or
binds any other member of the Commission.

QUESTION 7:

During that same March 16, 1987 Commission meeting, you
stated during the discussion of the Xerox case: "These
voluntary reductions-in-force, which are always going to be
directed at senior employees, are not violative of the Act
unless you can prove coercion.' When asked by Associate General
Counsel James Finney, "Wouldn't a threat of an involuntary
reduction in force constitute coercion?", you responded, "No, It
constitutes reality." Please explain what you meant by stating
that "it constitutes reality." What are the legal and
regulatory bases for your opinion that the "threat of an
involuntary reduction in force" constitutes "reality" and not
"coercion"? Please provide any and all documentation supportive
of your answers to these questions.

DWMent
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The Honorable John Melcher
Questions 6 - 9
Page 2

ANSWER:

In question 7, reference is made to a brief exchange during
a closed meeting. Although I have not reviewed the taped
recording of that meeting, my recollection is that during the
Commission meeting I observed that it appeared to me that a
company would always use an involuntary layoff program if a
voluntary program was ineffective in reducing a workforce.

This remark was made because I was wondering how it is
possible to infer hostility to older workers and age-based
animus based solely on the fact that a company is prepared to
conduct involuntary layoffs if a voluntary program fails to
reduce the workforce.

QUESTION 8:

In light of your opinions expressed at the March 16 meeting
regarding the Xerox case, please describe what, in your opinion,
would constitute coercion in workforce reductions and early
retirement programs affecting older workers, and what would have
satisfied your definition of coercion in the Xerox case.

ANSWER:

The consideration of litigation is made on a case by case
basis only after Investigation and conciliation has not resolved
the matter. Inasmuch as the facts of every case are unique, I
cannot speculate what additional facts may be uncovered in a
different case. I can only say that in the Xerox case, the
totality of the evidence presented did not convince me that age
animus or age-based coercion had been proven.

QUESTION 9:

You stated in testimony before the Committee on September
10, 1987 that, when the Office of General Counsel presented the
Xerox case to the Commission for consideration on March 16,
1987, General Counsel "provided no evidence" to support its
recommendation for litigation in the Xerox case. Later, upon
examining documents from the Commission's Xerox case files, I
found that you and the other Commissioners had been provided, or
had been made aware of, the following: internal EEOC staff
memoranda establishing that, since 1984, when EEOC opened its
investigation of Xerox, the company had continued to withhold
information and data essential to the EEOC investigation and had
misrepresented computer data it had furnished for a period of
six months; and statistical analyses, testimony from former
Xerox officials, copies of internal Xerox memos, and interviews

FIDMNTIAL
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The Honorable John Melcher
Questions 6 - 9
Page 3

from more than 50 former Xerox employees which "showed
compelling evidence of a pattern of deliberate age
discrimination" by Xerox officials. What were the legal and
regulatory bases for your having discounted these materials and
information as evidence? Please provide any and all
documentation supportive of your answer to this question.

ANSWER:

During the consideration of litigation, each member of the
Commission analyzes the facts of a particular case and draws
conclusions based on those facts. I reviewed internal staff
memoranda during my analysis of the facts of the Xerox case.
However, in that case, I disagreed with the conclusions drawn by
the staff of the Office of General Counsel because in my
opinion, the facts cited in the staff memoranda were
insufficient to support the conclusion that the company was
motivated by age discrimination in conducting its reduction in
force program. In fact, in this memorandum, the attorney
presenting the case did not claim that our investigation
produced evidence of Intentional discrimination for the period
of time relevant to litigation (post 1983). Rather, the
memorandum notes there is evidence of earlier discrimination and
states a belief that "during discovery, we can obtain similar
evidence regarding the post 1983 time period."

NAFIEETIAL
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QUESTIONS FROM SENATOR CHARLES GRASSLEY

QUESTION 1:

Has the Commission begun work on the regulations for the
pension accrual amendments to the Age Discrimination in
Employment Act, which became law as part of 99-509? If no:
When will you begin work on them?

ANSWER:

The Commission began the interagency coordination process
under P.L. 99-509 in November 1986. Coordination and drafting
has proceeded actively since that time.

QUESTION 2:

Do you anticipate that the regs will be finished by the
date stipulated in the legislation?

ANSWER:

The Commission anticipates finishing its portion of the
regulations before February 1, 1985, the date specified in the
legislation. The Commission cannot speak for the other agencies
that have regulatory authority under P.L. 99-509 (Departments of
Labor and Treasury).

QUESTION 3:

As I understand it, at the direction of the District Court
in February, 1987, you rescinded Labor Department Interpretive
Rulings which had been made in 1979 and dealt with pension
accruals.

I also understand that the regulations for old pension
accrual law, which you issued for comment April 2, 1987, were
never issued in final form.

So, where does that leave us on the pension accrual issue
for workers who worked after 65 years of age during the period
from 1978 to the commencement of the new law in 1988?

ANSWER:

On July 10, 1987, the United States Court of Appeals for
the District of Columbia Circuit remanded the case of American
AssocIation of Retired Persons v EEOC to the District Court for
the purpose of remanding the case to the Commission for review
of its November 10, 1986 decision to terminate rulemaking. As
yet the District Court has not remanded the case to the
Commission. As soon as the District Court acts, the Commission
will make a determination as to whether further regulatory
action is needed under section 4Cf)(2) of the ADEA, considering
the effective date of section 4(i). It is unlikely that any
action under section 4(f)(2) could be retroactive. The District
Court that ordered rescission of the Interpretative bulletin did
not address whether the bulletin was or was not a correct
interpretation of the ADEA.

QUESTION 4:

One of our witnesses stated that when an individual files a
charge, EEOC gives no explanation of its procedures or what the
complainant's responsibilities are. They also said that EEOC
gives no assistance to complainants when employers are dilatory
in providing documents. They argued that EEOC provides no
explanation of findings that no discrimination occurred, and
that there are lengthy delays before EEOC makes determinations
which complicates the subsequent filing of a law suit.

How do you respond to these charges?

ANSWER:

Contrary to allegations made concerning the amount of
assistance evailable to charging parties during the
charge-filing process, EEOC utilizes the following standard
procedures to provide such assistance:
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o Complainants are provided with a fact sheet (copy
attached) which outlines the responsibilities of both the
Commission and the charging party in filing a charge. In a
continuing effort to improve public understanding of the Age
Act, we have made brochures available which provide information
about the statutes EEOC enforces. In addition, investigators
have been trained to ensure that charging parties are fully
informed of their rights.

o In obtaining documents from employers during the course
of an investigation, It should be understood that the
responsibility for obtaining the documents rests with EEOC, not
with the charging party. Therefore, rather than assisting
complainants in obtaining such documents, EEOC first determines
what information is pertinent, and then takes responsibility for
obtaining that information as evidence for our records. If
resistance is encountered in securing documentation, the
Commission can and does utilize its subpoena power to obtain the
Information required to complete the investigation.

o The investigative process Is complex and multifaceted,
and may give way to occasional delays because variations in
cases cause variations in the scope and length of the
investigative process (e.g. whether on-site investigation is
required) and in the kind of evidence needed. For example,
cases in which it is not Immediately clear that individual harm
or disparate treatment has or has not occurred, or where there
is more than a single charging party (as in class actions), or
where the respondent is uncooperative, often require additional
processing time. In some offices, delays have recently occurred
because of the disparity between personnel available and the
increasing number of cases handled.

o Generally, there is no validity to the assertion that
EEOC provides no explanation of no discrimination (or no-cause)
findings. Standard operating procedures establish that a
pre-determination interview be held between the charging party
and EEOC (either by telephone or In person). Our investigators
do their best to contact charging parties prior to closing a
case. However, this is not always possible since some charging
parties are difficult to contact.

o The Commission recognizes that complainants are often
dissatisfied with no-cause findings, and therefore, created the
Determination Review Program in December 1986. This division,
which began operation August 1, 1987, reviews no-cause
determinations at the complainant's request. Field offices are
now expected to Issue letters of determination with a summary of
the facts and the analysis that led to the determination. This
will result in a more informative letter for charging parties.

QUESTIONS FROM SENATOR PETE WILSON

QUESTION 1:

On August 1, 1987, the Washington Post ran an editorial
called 'The EEOC Is Thriving." It said: "Under the quiet but
persistent leadership of Chairman Clarence Thomas, the number of
cases processed has gone from 50,935 in fiscal 1982 to 66,305
last year. In the same time period, legal actions filed went
from 241 to 526. To handle this much larger caseload and higher
litigation level, this year's budget request was a record
$193,457'000. That's one-third more than was spent at the be-
ginning of this adtnnistration and $28,457,000 over last year.w

It goes on to say: "Legislators who care about civil rights
enforcement have a special obligation to sustain an agency doing
this work . . . .

Mr. Thomas, how would you characterize EEOC's enforcement of
the Age Discrimination in Employment Act in comparison to the
other statutes it is responsible for? Where does ADEA fit into
this impressive record?

ANSWER:

While we receive more race discrimination charges filed
under Title VII of the Civil Rights Act than any other type of
charge, age discriminatIon complaints are on the increase and as
the workforce ages we expect this trend to continue.
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In Fiscal 1986, we filed 427 lawsuits. Of those, 289 were
filed under Title VII, 109 were filed under ADEA, 12 were filed
under the Equal Pay Act and 17 were filed concurrently under
more than one statute.

Also in Fiscal 1986, 50,110 of the charges we received were
under Title VII, 17,443 were under AOEA and 1,269 under the
Equal Pay Act.

Of the total $100.2 million in monetary relief secured on
behalf of victims of employment discrimination by EEOC through
litigation end conciliation in FY 1986, more than half -- $54.6
million -- was under ADEA.

In fiscal year 1986, the Commission obtaIned more monetary
relief through litigation of age discrimination cases than ever
before. The record amount of $36.6 million accounted for almost
80 percent of the total $46.4 million recovered in litigation
for discrimination victims under all EEOC-enforced statutes,

Of the $53.8 million in monetary benefits achieved through
compliance in fiscal year 1986, $34.3 million were benefits
recovered under Title VII, $18 million were benefits under ADEA
and $1.4 million were recovered under the Equal Pay Act.

QUESTION 2:

Under your leadership, the Commission has taken a number of
steps to beef up its enforcement program. What exactly have you
done? What has been the result?

ANSWER:

We have adopted a number of formal policies intended to
ensure the predictability and efficacy of EEOC's enforcement of
the law. Our Enforcement Policy states that the Commission will
review for litigation every charge in which reasonable cause has
been found and conciliation has failed, It assures the certainty
and consistency of our enforcement efforts. Our Remedies Policy
declares that discrimination victims shall receive the fullest
relief possible in every case. The Investigative Compliance
Policy assures that EEOC will effectively deal with respondents
who fail to cooperate with Commission investigations. The
Determination Review Program gives complainants the right to
appeal no cause findings, thus assuring a quality investigative
process.

The results of these policies are better cases and better
enforcement. EEOC's improved enforcement statistics speak for
themselves.

QUESTION 3:

You have made a number of administrative and management
improvements at EEOC. What have you done in those areas? Why
was it necessary?

ANSWER:

Among the improvements you refer to, we have instituted:

improved financial accountability;
computerization;
streamlined organizational structure;
agency-wide Quality Assurance program;
comprehensive training program for investigators.

We instituted sound management practices so that we could
maximize the quality, effectiveness and efficiency of EEOC's
service to the public -- and so that we could turn EEOC into the
law enforcement agency it should have been all along.

QUESTION 4:

How much of your workload Is class action cases, as opposed
to individual cases?
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ANSWER;

In fiscal 1986, 148 or the total 427 lawsuits we filed were
class actions. Of that 148 cases, 76 were filed under Title
VII, 63 were filed under ADEA, five were filed under EPA and
four were filed concurrently under more than one law.

I hope this information is helpful to you.

Sincerely,

Chairman

Enclosures

82-546 0 - 88 - 9
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U.S. EQUAL EMPLOYMENI OPPORTUNITY COMMISSION
Washington, D.C. 20507

October 2, 1987

Mr. Max Richtman
Senate Select Committee on Aging
G-41 Dirksen Senate Office Building
Washington, D. C. 20510

Dear Max:

Attached are the answers to the questions submitted to
EEOC by Senator John Heinz relative to the September
10, 1987 hearing.

Per our conversation of October 2, 1987, at 4 p.m. the
remaining package of answers (in response to Senators
Melcher, Grassley and Wilson follow-up hearing
questions) will be delivered to the Committee by noon
on Monday, October 5, 1987. 1 appreciate your holding
the record open this additional time.

Thank you.

Sincerely,

Direct
Legis tive Affairs Staff

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
WASHINOTON. D.C. 20507

October 1, 1987

The Honorable John Heinz
United States Senate
Washington, DC. 20510

Dear Senator Heinz;

Thank you for your letter of September 18, 1987 in which
you asked that we submit for the record answers to several
questions on the Commission's waiver rulemaking. We are pleased
to be able to answer these questions since we were not able to
address your concerns at the hearing!

QUESTION 1I

In your testimony you state that the Commission's objective in
initiating the waiver rulemaking was to provide clear, legal
standards for allowing a release of private rights under the
ADEAt How does the Commission plan to ensure that employees are
aware of these standards and that releaaea are knowing and
voluntary?
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ANSWER:

The Commission decided to include specific standards for
knowing and voluntary waivers in its Final Rule for two reasons:
first, to provide greater protection for employees who sign
waivers, and, second, to codify these standards in the Rule and
in so doing to make clear the responsibilities of employers to
ensure that individuals are not coerced to sign waivers.

The Final Rule identifies factors that the Commission will
use to evaluate whether a challenged waiver is knowing and
voluntary. These factors are: first, the agreement was in
writing, in understandable language and clearly waived the
employee's rights or claims under the ADEA; second, a reasonable
period of time was provided for employee deliberation; and
third, the employee was encouraged to consult with an attorney:
Even where these specified factors are present, the Commission
will, of course, when a waiver is challenged, carefully examine
all circumstances of the waiver transaction to determine whether
there was fraud or duress. When waivers are challenged the
Commission intends to look very closely at the substance as well
as the form. The Commission will investigate the totality of
the circumstances and make a determination whether the waiver is
valid. If we find a waiver was not knowing or voluntary, we
will take aggressive action to vindicate the rights of the
individual who signed it.

In the course of reviewing challenged waivers, the
Commission will inquire, of course, as to whether the employer
apprised the employee of the rule and its safeguards prior to
the execution of the waiver.

we have established a number of outreach and communications
programs that effectively provide information and educational
assistance to the public. As with all information the
Commission offers about laws, regulations, programs and
policies, we will ensure that the public is advised of the
provisions of the waiver rule through outreach programs as well
as in responses to inquiries.

QUESTION 2,

Please elaborate on the three *fundamental indicators or
standards you have laid out for valid waivers. Specifically:

a. On what basis will the EEOC determine if language is
understandable? To whom does it have to be
understandable?

b. As to the treasonable period of time' for employees
deliberation what is the minimum time you would find
acceptable?

c. Does the requirement that an employee be encouraged to
consult an attorney have to be in writing or would an
oral statement suffice?

ANSWER:

a. For a waiver to be knowing, the language must be
understandable to the person signing the waiver. The Commission
will look at the situation of each employee, such as the
employee's educational level, experience with contracts,
opportunity to negotiate the waiver being challenged,
participation of an attorney on the employee's behalf and the
discussion and explanation that may have been associated with
the written waiver. All of these considerations and perhaps
others would be used to determine if the document was
understandable in the circumstances of the waiver being
challenged.



256

b. The Commission will evaluate the time provided for
employee deliberation on the basis of the given individual's
circumstances. The Commission does not believe it advisable to
set an absolute minimum or fixed time limit for all cases,
because that would only encourage employers to provide only the
minimum. Where the employee is well educated, has experience
in contract matters, has actively participated in the
negotiation of the waiver and/or has consulted with an attorney,
the time limit considered seasonable might be quite different
from the challenged waiver of an employee of lesser education
and experience without benefit of counsel. what is important is
that the employee have an opportunity for full appreciation and
evaluation of the rights being waived and the consideration he
or she will receive in exchange for that waiver. only on a
case-by-case basis can the Commission properly evaluate whether
a fair opportunity was provided.

c. The Final Rule requires that the waiver itself be in
writing but does not specify that all waiver procedures be so
recorded. Whether the advice to consult an attorney was in
writing or not, the determining factor will be whether or not
the employee was actually encouraged to consult an attorney.

QUESTION 3:

You stated that it is the Commission's policy to encourage
voluntary settlement of ADEA claims. I am concerned that
voluntary settlements without the involvement of the EEOC will
result in plaintiffs settling for smaller awards than those
granted by courts when claims are fully litigated. What data do
you have to suggest that voluntary settlements would yield
amounts comparable to adjudicated claims? What plans does the
Commission have to assure that voluntary settlements will result
in fair remuneration of aggrieved employees?

ANSWER:

The Commission does not have data comparing relief obtained
through voluntary private settlements with relief obtained
through litigation by private plaintiffs. In making such a
comparison, it is important to recognize that although higher
benefits may sometimes be gained through litigation than through
settlement, there always exists the possibility that litigation
will result in no relief. Litigation is also time-consuming and
costly. Voluntary settlements allow individuals to avoid the
coats and the delays that accompany litigation, while providing
immediate relief.

The purpose of the Commission's waiver rule is to allow
employees to make an informed decision for themselves whether to
settle for an immediate award or to pursue litigation.

If an individual does not believe the proposed settlement
satisfactorily resolves his or her claim of discrimination, he
or she may file a charge with the Commission. The Commission
will investigate and, if it finds discrimination has occurred,
will demand full make-whole and prospective relief and bring
suit if conciliation efforts fail.

QUESTION 4:

Large court awards, in my judgment, act as a deterrent to
companies which might otherwise engage in practices of age
discrimination. With the EEOC'S increasing emphasis on
voluntary settlements, I am concerned that companies will be
encouraged to increase the practice of age discrimination. What
actions are you taking to ensure that the risks for companies
that engage in age discrimination will remain substantial?
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ANSWER,

We agree that large court awards are a highly effective
deterrent to discrimination, and for that reason the commission
has strengthened its litigation program and adopted a policy of
demanding full relief for all victims of discrimination. The
evidence of the success of our efforts, both in ADEA cases and
under the other statutes, can be found in the data we submitted
to the Committee on the record number of case filings and
monetary awards. The Commission has done away with the old
'Rapid Charge Processing system, which emphasized early
settlements for less than full relief without regard to the
merits of the charge. The waiver rule absolutely does not
reflect renewed emphasis on such voluntary settlements but
rather was needed simply to clarify the status Suo with respect
to ADEA waivers and put them on the samelegal footing as Title
VII waivers. During the last four years, the Commission
quadrupled the number of lawsuits it filed under the ADEA.

Most important, the waiver rule does not affect the rights
of victims of age discrimination who do not wish to settle their
claims. Waivers, if knowing and voluntary, can bar the
individual's recovery on the merits of a claim but can never bar
that person's right to present the waiver to the Commission for
its scrutiny. Indeed, the rule specifically provides that a
waiver cannot prevent an employee from filing a charge with the
Commission or participating in a Commission investigation, and
cannot affect the Commission's rights and responsibilities to
enforce the Act. The rule thus codifies and makes generally
applicable a recent decision in a case of first impression, BEOC
v. CosmairP Inc., No. 86-1806 (5th Cir. July 16, 1987). In that
case, the ifth Circuit upheld the Commission's position that a
waiver cannot insulate the employer from the scrutiny of and
enforcement remedies available to the Commission for protection
of the public interest regarding the claim or others like it.

The Commission's experience with Title VII enforcement may
also be indicative of the impact of the ADEA waiver rule.
Although unsupervised waivers have always been permissible under
Title VII, large court awards are frequently obtained and no
evidence has been found that would indicate employers are
encouraged by the waiver policy to discriminate.

The Commission has sought and will continue to seek the
substantial relief that the ADVA provides for victims of age
discrimination. We believe that the $36.6 million that we
recovered last year through our aggressive litigation on behalf
of age discrimination victims constitutes a powerful deterrent
to age discrimination.

I hope this information is helpful to you.

Sincerely,

Carence Thomas
Chairman
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
WASHINGTON. D.C. 20507

November 12, 1987

The Honorable John Melcher
Chairman
Special Committee an Aging
United States Senate
C-42 Dirksen Senate Building
Washington, D.C. 20510

Dear Mr. Chairman:

On November 6, 1987, Mr. James Michie of your committee
staff requested and received the following documents from the
Equal Employment Opportunity Commission:

o March 3, 1987 memo from Legal Counsel.

o March 13, 1987 memo from General Counsel.

o June 30, 1987 staff draft of Cipriano brief.

o June 30, 1987 memo on draft brief.

o June 30, 1987 draft brief from General Counsel.

o July 8, 1987 memo from Richard Komer, Legal Counsel.

o July 9, 1987 memo from Vice Chairman R.G. Silberman.

o Final Cipriano brief filed with the court.

o Supplemental document filed with the Cipriano brier.

All documents listed above, with the exception of the two
documents filed with the Court, were part of the Commission's
deliberative process and must not be made part of the public
record. Although we have shared these documents with you as
your Committee conducts Its oversight responsibilities, they are
not intended for publication or public disclosure. The general
governmental deliberative privilege protects law enforcement
discussions of the Commission from disclosure.

We also would like to reemphasize that all EEOC documents
pertaining to the Xerox case are subject to the Government in
the Sunshine Act which exempts from public disclosure any matter
relating to an agency's decision whether to participate In a
lawsuit, [5 U.S.C. subsection 552 b(c) (10)]. This statutory
exemption shares the same purpose as the general governmental
deliberative privilege and protects the law enforcement
discussions of the Commission from disclosure.

Mr. Michie indicated that he has received other unspecified
documents which also may be subject to the same deliberative
privilege, and we note that such documents should not be made
part of any public record.

EEOC is proud of our record and we will gladly provide the
Committee with Inrormation about our enforcement of ADEA. I
trust the Committee will honor this request for confidentiality
where the general governmental deliberative privilege or the
statutory exemption to the Government in the Sunshine Act apply.

Clarence Thomas
Chairman
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AMR
November 16, 1987

TO: Special Committee on Aging, United States Senate

FROM: American Association of Retired Persons

RE: Hearing on September lO, 1987
"EEOC Enforcement of the Age Discrimination in
Em.ployment Act"

AARP Responses to Supplementary Questions
(for inclusion in the Record of the hearing)

SENATOR MULCEER'S QUESTIONS

WAIVERS OF ADEA RIGHTS

1) The Commission contends that permitting unsupervised waivers
will encourage voluntary resolution of disputes and speed up the
conciliation process. Do you dispute this?

The EEOC's contention directly contradicts congressional
intention and the language of the ADEA. At least two U.S. Courts
of Appeals have held that the prohibition against unsupervised
waivers was "intended to create an incentive for employers to
voluntarily accept settlements supervised by the enforcement
agency." Lynn's Food Stores, Inc. v. U.S., 679 F.2d 1350, 1353
(11th Cir. 1982). citin Sneed v. Sneed's Shipbuildinc. Inc., 545
F.2d 537, 539 (SthC-r.7-1977). This intention is also expressed
in the legislative history to the 1949 amendments to the Fair
Labor Standards Act, which is incorporated into the ADEA. See
Sneed, supra, 545 F.2d at 539 n. 5.

The EEOC's contention is also illogical. Because a supervised
waiver provides an employer with greater protection from
subsequent litigation, it should be a greater incentive to
voluntary settlement.

2) The waiver rule leaves unchanged the fact that employees can
refuse to sign a waiver and thereby preserve their ADEA rights.
Does this provide adequate protection for employees?

No. First, waivers are usually requested of employees in
situations that are inherently coercive, e.g., at the time of
termination of employment, whether voluntary or involuntary.

Employees in such circumstances usually do not perceive that they
have a choice about signing a waiver.

Second, at the time they are asked to sign a waiver, few
employees have any reason to believe that their ADEA rights are
implicated, even if they know what those rights are. Although
the EEOC claims that its rule requires that a waiver
specifically mention the ADEA, it is not uncommon for terminated
employees to find out long after their release that the
employer's conduct violated the ADEA and that age was a
"determining factor' in their discharge.

This is particularly true for early retirement incentive
programs. Each year, thousands of employees are enticed to waive
their rights in exchange for such incentives long before a viable
claim of age discrimination exists. Although the EEOC rule
requires that an employee have an opportunity to consult an
attorney prior to signing the waiver, this offers only minimal
protection. The only evidence of an employer's discrimination
may be the large number of older workers induced to retire, which
information is rarely available until long after an individual
employee signs a waiver.
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3) The waiver rule preserves an employee's right to file a
charge with the EEOC if he or she believes there has been
discrimination. The rule also states that any such waiver must
be both knowing and voluntary. Why isn't this enough to protect
employees? How can anyone determine with certainty that a waiver
has not been made knowingly and voluntarily? Who bears the
burden of proof in this situation and why is this the case? Does
this represent a change frie the past?

As AARP's response to question #2 indicates, the "knowing and
voluntary standard adopted by the EEOC is irrelevant if the
employee is unaware of or unable to determine whether the
employer's conduct violates the ADEA at the time a waiver is
requested.

Furthermore, employees who sign waivers are unlikely to know
both that they retain the right to file an administrative
charge, and the relief available to them upon filing such a
charge. It is also unclear that the EEOC will pursue such
charges once it finds there has been a "knowing and voluntary"
waiver, even if further investigation would determine that the
employer's conduct violated the ADEA.

There is insufficient legal precedent to say with certainty which
party bears the burden of demonstrating that a waiver was or was
not 'knowing and voluntary." The EEOC's final rule suggests that

a waiver is presumed to be valid if (a) the agreement was in
writing and clearly mentions the ADHA, (b) there was "reasonable
time" for the employee to consider the waiver, and (c) the
employee was encouraged to consult with an attorney. Such a rule
establishes. at most, a de minimis burden of proof for the

employer.
It is certain, however, that the unsupervised waiver rule imposes
an additional and substantial procedural hurdle to victims of age
discrimination, with regard to both filing a charge and in
litigation. The financial burdens attendant to addressing this
issue in litigation may very well disincent the filing of
otherwise meritorious charges.

4) The Commission contends that it cannot supervise each waiver
agreement between an employer and an employee. Should the EOC
be supervising each waiver? Do you think the EDOC has the
resources to supervise all waivers?

AARP does not urge the EEOC to supervise all waivers, nor does
the ADEA require this. Rather, the ADEA renders valid and
enforceable only those waivers actually supervised by the EEOC.
If an employer wants the protection that the law provides, the
employer must ensure that the EEOC is actively involved. In
cases in which a waiver is requested to solve a dispute, the EEOC
will already be involved (the ADEA requires the EEOC to engage in
conciliation efforts) and supervision of the waiver by the agency
would be expected by all parties and not burdensome on the
agency.

To the extent that the EEOC wishes to facilitate the execution of
waivers, but believes It does not have the resources to do so, it
should address this concern to Congress. It does not have the
authority to address this by changing the law by administrative
fiat, as it has done so here.

EARLY REURSNM T ISSMUS

5) In your testimony, you expressed concern regarding exit
incentives. Do you believe that such incentives violate the
provisions of the ADNA? Are there cases where they do not?

-now can you determine whether an exit incentive violates the
intent or spirit of the law? Are such incentives ever in the
best interest of the employee? Why?

In the past decade, scores of employers have relied upon early
retirement incentive programs when faced with the need to reduce
the number of employees in their labor force. Programs that
target older workers perpetuate the harmful and mistaken

stereotype that such employees are the most dispensable.
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Notwithstanding these philosophical reservations, such programs

are not per se illegal under the ADEA. There are, however, two

types of legal claims that may arise under the law: first, all

programs must be truly voluntary, i.e., they cannot require or

permit involuntary retirement. "Voluntary" programs that are

accompanied by threats of subsequent layoffs or terminations,
particularly when such programs are targeted at older workers

and/or have short election periods, cause older workers to

reasonably conclude that they have no alternative but to leave
employment.

Second, even truly voluntary programs may violate the ADEA if the

incentives or benefits offered discriminate on the basis of age,

e.g., younger workers arc offered a cash incentive to leave that

is not offered to older workers. For more than 20 years, the

ADEA has been interpreted by the enforcing agencies (first. the

Dept. of Labor; now the EEOC) and Congress as permitting age-
based reductions in employee benefits onlv when such reductions
are justified by increased, quantifiable costs to the emolover
for providing the challenged benefit to older workers on an equal

basis. Reductions in benefits based on age, or the arbitrary
denial of incentive benefits based on age, are almost never

justified under the accepted narrow reading of the ADEA -
especially when the benefit is cash. The best example of this is
the case of Cioriano v. Od. of Ed. of No. Tonowanda. The two

plaintiffs in Cipriano were denied a $10,000 retirement incentive
simply because they were beyond the age of 60. Because there is
no difference in the employer's cost of providing such a cash

incentive to a younger worker and to an older worker, this type

of arbitrary benefits discrimination violates the ADEA.

AARP believes that employers can accomplish their overall
objective of workforce reduction by offering "exit incentives" to

all employees regardless of age. For example, in Cipriano, the

employer could have accomplished its goal of workforce reduction
by offering $10,000 to all teachers.

6) There are many people who contend that it is simply a
business reality that midlife and older workers are paid more
than younger workers, and therefore esployers who need to save
money are justified in getting rid of their most expensive
employees, first. Please explain your position regarding this
issue as it relates to 29 C.F.R. sec. 1625.7(f).

AARP would not agree that older workers are "more expensive" than
younger workers. Older workers are generally more experienced,
more skilled and more expert in performing their tasks and job

responsibilities than are younger workers. For this reason, thev

are often more productive and therefore more valuable to their

employer.

It is true, however, that there is often a correlation between

years of service, salary and the age of an employee. In

recognition of this, both enforcement agencies and the courts
have consistently held that adverse employment decisions based

upon salary or years of service violate the ADEA because such
distinctions inevitably implicate age.

In 1968, after the passage of the ADEA, the Dept. of Labor issued

an interpretation of the law declaring that any differentials
based upon the average cost of employing older workers would
violate the ADEA. See 29 C.F.R. sec. 860.103(h). In 1986, the

EEOC adopted this interpretation, 290 C.F.R. 1625.7(f). In Metz

v. Transit Mix, Inc., No. 86-2261 (7th Cir., August 28, 1987T,

the court agreed with this interpretation by holding that an

employer's decision to terminate an older worker based upon his

higher salary constituted disparate treatment under the ADEA.

Other courts have also found similar violations under the

disparate impact theory. AARP agrees with the Metz opinion and

its progeny that:

. . .Courts have also emphatically rejected business
practices in which 'the plain intent and effect . . . was to

eliminate older workers who had built up, through years of

satisfactory service, higher salaries than their younger
counterparts.'"

Metz, 179 D.L.R. at D-2 (Sept. 17, 1987), citing Leftwich v.

Harris-Stowe State College, 702 F.2d 686, 691 (8th cir. 1983).
See also EEOC v. Ch sler Cort., 733 r.2d 1183 (6th Cir. 1984);

Bace v. AF u res. , 722 r.2d 374 (8th Cir. 1983),

affirmed on rehearing, 728 F.2d 976 (1984); Geller v. Markham,

635 F.2d 1027 (2d CIr. 1980). cert. denied, 451 U.S. 945 (1981).
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SENATOR GRASSLEY'S 9R5mans

PENSION BENIFIT ACCRUAL

1) What is your Interpretation of the present situation with
respect to pension accrual that faces workers who worked past the
age of 65 between 1978 and 1988?

Since the passage of the 1978 amendments to the ADEA, AARP has
maintained that the law prohibits employers from discontinuing
pension contributions, credits and accruals for employees working
beyond "normal retirement age," (often, age 65). Prior to 1979,
there was never any indication from the enforcement agency or the
courts that "freezing" pensions at normal retirement age was
permitted under sec. 41f)(2) of the ADEA. Thus, AARP continues
to believe that the Dept. of Labor's 1979 Interpretive Bulletin
sanctioning such conduct by employers was an unjustified and
improper deviation from the original position adhered to by the
government and the courts.

In 1984 and again in 1985, the EEOC concluded that the ADRA
requires post-normal retirement age pension benefit accrual and
has never since deviated from that conclusion. The Interpretive
Bulletin was rescinded in March 1987 and proposed regulations
requiring post-normal retirement age pension accrual were issued
by the EEOC in April 1987. Unfortunately, these rules have
neither been made final nor withdrawn.

OBRA of 1986 makes clear that employees who continue to work in
plan years beginning after January 1, 1988 are entitled to
pension benefit accrual on an equal basis regardless of age.
However, individuals who retire prior to Jan. 1, 1988, are not
protected by the new amendments. AARP believes that if such
retirees were denied accrual of pension benefits by their former
employer for work past normal retirement age, they should pursue
with the EEOC charges of discrimination based upon the pre-1988
ADEA and the EEOC's consistent interpretation of the law since
1984. Unfortunately, information received from AARP members
indicates that confusion abounds in EEOC District Offices
concerning the appropriate processing of these charges. AARP
believes that all such charges must be vigorously pursued and
Letters of Violation must be issued based upon the EEOC's
repeated conclusions in 1984 and 1985 that the "freezing" of
pension benefits based on age violates the pre-1988 ADEA.

For employees who continue to work at least one hour into plan
years beginning after Jan. 1, 1988, however, the new amendments
to the ADEA require that their pension benefits be calculated in
a non-discriminatory manner upon their retirement. Thus, if an
employee retires after the effective date of the new amendments,
calculation of his or her pension benefits must include
consideration of all years of service, including those prior to
January 1. 1988. This interpretation of OBRA of 1986 not only
comports with the EEOC's interpretation since 1984 that the ADEA
currently requires pension benefit accrual but resolves in
consistent fashion any questions about employers obligations
under current law.

2) Is it your position that, if UZOC had goea ahead and issued
regulations for the old law requiring pension accrual for those
who work past 65, that would have settled the issue for tihos
potentially eligible for additional pension beefits between 1978
and 1988?

Yes. In its votes on June 26, 1984 and March 5, 1985, the EEOC
concluded that the ADEA required post-normal retirement age
pension benefit accrual; decided to rescind the existing
Interpretive Bulletin permitting employers to cease such accruals
at age 65; and decided to issue binding regulations under sec. 9
of the ADHA that would require employers to provide continued
contributions and accruals for older workers. At the very least,
these regulations would have required non-discriminatory
treatment of all employees retiring between the time the
regulations would have been effective (circa early 1985) and
effective date of the new amendments (Jan. 1, 1988) for all
employees retiring after 1985. The EEOC conceded in the
litigation brought by AARP to force issuance of these long-
delayed regulations that the denial of continued accruals has
cost older Americans $450 million in lost pension benefits every
year. AARP v. EEOC, No. 86-1740 (D.D.C. February 26, 1987).
Thus, the agency's refusal to issue the new regulations has
already cost the nation's older workers at least $1.35 billion.
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3) with respect to developent of regulations for the new law on
pension accruals, are there any issues AARP believes this
CoSeittee should pay special attention to7

Yes. A) As noted above (question 82), AARP believes that all
employees retiring after the effective date of the new
amendments are entitled to receive full credit for all post-
normal retirement age service, including years prior to
Jan, 1, 1988. However, draft regulations approved by the
EEOC on November 2, 1987 for publication explicitly exclude
consideration of prior years of service when calculating the
pension benefits of such employees. This position contra-
dicts not only the explicit language of OBRA of 1986, but
the EEOC's repeated declarations concerning the illegality
of "freezing" pensions under the pre-1988 ADEA. As such, it
is sure to generate confusion, inequity and litigation.

It should also be noted that the EEOC is preparing to issue
these regulations in the absence of contemporaneous
regulations by the Internal Revenue Service and the Dept. of
Labor. OBRA of 1986 requires these agencies to coordinate
and issue consistent regulations on the new law; it
furthermore gives primary responsibility for this effort to
the IRS. The EEOC's unilateral issuance of regulations will
create confusion and uncertainty.

B) Section 4(1)(6) of the ADEA, as amended to be effective

in 1988, must be limited to the "subsidized" portion of an
early retirement benefit. AARP believes that the language
of the new law affects only teranent actuarial subsidies
available to all employees who reach early retirement age
under the plan. The new sec. 4(1)(6) should not apply to
the many varieties of early retirement incentive "windows"
that arc temporary in nature and whose exclusive and limi-
ted purpose is to provide a one-time reduction in workforce
There is no indication in the language or legislative
history of the new law that Congress intended to apply this
accrual legislation to types of employee benefits that bear
no direct relationship either to pension accruals or to
"subsidized" early retirement benefits as those terms are
comeonly used in ERISA.
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Appendix IV

INTERNAL EEOC DOCUMENTS PERTAINING TO ADEA POLICY
DEVELOPMENT BY EEOC: EARLY RETIREMENT PROGRAMS-
VOLUNTARY/INVOLUNTARY

'. 4.- CQUAL [~MPtOVMZNY OPP05'flJNIY COMMISSION

OfICE OF TaE September 17, 1982
OQUAL WAS4O~NGTON 0L 2014

h4 E M 0 R A N D U M ( &

TO Michael A. Middleton

THRU Ivan Rivera
Daniel M. Williams, Jr.

FROM Paul D. Brennero47

RE Review of Presentation Memorandum
from the New York District Office-
Monroe Community College & Faculty
Association of Monroe Com. College

I concur in part with the recommendation to litigate this novel and
potentially controversial ADEA case, which involves early-retirement
bonuses. Specifically, I concur in the recommendation to seek an
injunction against continuation of the alleged unlawful practice. I
also concur in the recommendation to seek monetary damages, which are
over-stated as amounting to approximately 5118,000--without regard to
mitigation or failure-to-mitigate. However, I do not concur in the
recommendation to seek liquidated (double) damages for the 7 known
aggrieved individuals.

The case involves a collectively bargained retirement incentive plan.
Under the plan, some faculty members receive lump sum bonuses if 'thaj
voluntarily elect early retirement. The amount of the bonus is cal-
culated at a percentage of the faculty member's final annual salary.
The percentage varies upward in line with increasing years of full-
time service (12-17) and downward in line with advancing age (55-62).
Except for a one-time opportunity, when the plan was started in 1979,
faculty members over age 62 do not receive any retirement bonus. It
is thus evident that identically situated employees receive a reduced
bonus, or no bonus whatsoever, solely on the basis of age. See the
table of bonuses at page 5 of the Presentation Memorandum.

Because of the per se age discrimination, I would view Respondent's
plan as unlawful unless it qualifies as an exempt 'employee benefit
plan' within the meaning of ADEA Section 4(f)(2). However, as that
phrase is defined in 29 CFR 5860.120(a), the plan cannot qualify
because the benefit reductions are not justifiable on the basis of
actuarial cost considerations. See Alford v. City of Lubbock, 664
P. 2d 1263, 1271-72 (Sth Cir. 1982), cert. den. S0-U.S.L.W. 3l6
(June 27, 1982), holding that the exemption did not justify an age
based denial of sick-pay wass. eage was not an actuarial
c aidaratiod . "See also EEOC v. CurtisS-Wri not
seported (3. N.J., No. 81-2376, decided '), t of bench

2inon at pp. 37-41, holding that the exemption did not justify an
at. -based denial of severance pay, since age was not an actuarial

Co n ation.
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September 17, 1982 - page two - Monroe Community College

Notwithstanding the per so age discrimination, and the inapplicability
of the Section 4tf)(2) exemption, it can be argued that the retirement
incentive plan is lawful because the employee's decision to retire at
a given age or to continue working is strictly voluntary. Indeed, the
Qoumer General Counsel, Michael Connolly. took the view that any age-
based variable retirement bonus is lawful if non-coercively_,JLtcndtfl
.... l..ta:i1; 1sptod See Stan)hz ae..ais in re the former G.C.'s
Prposed opinion -Letter. I disanr v i- -h;,h .Was also
opposed by the Offices of Field Services and Policy Implementation.
See attached materials.

In my opinion, this case presents a strong and sympathetic vehicle for
presenting a novel and controversial issue not only to the Commission
but also to the courts. Accordingly, I concur in the litigation recom-
mendation. As noted above, I also concur in the recommendation to
seek monetary damages, although the Presentation Memorandum (VIII at
p. 9) should be corrected to show that the approximate gross amount of
$118,000 does not take into account mitigation or failure-to-mitigate.

However, because the issue is certainly novel and arguably close, I do
not agree with the recommendation to seek liquidated (double) damages
for alleged 'willful' violations. (The Presentation Memorandum (IX at
p. 9) erroneously sees an absolute connection between alleging willful
violations for purposes of the three-year statute of limitations and
seeking liquidated damages. This error, too, should be corrected --
regardless of whether liquidated damagees are sought.)

Finally, in recommending this case for litigation, it is relevant to
note that there are no disputed facts. Thus, it is probably irrelevant
whether the Commission demands a jury trial (see P.M., X at p.9), since
the case will very likely be decided on a motion for summary judgment.
Such a course would make this case an inexpensive one to litigate and,
if necessary, a clean one for appeal.
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PRESENTATION MEMORANDUM

1. INTRODUCTORY INFORMATION

1. Parties

a. Respondents

Employer; Monroe Community College

Union: Faculty Association or Monroe
Community College

b. Defendants

Employer: Monroe Community College

Union: Faculty Association of Monroe
Community College

c. Charging Party

Francis Litzinger

2. Commission Charge No. 023-80-8070

3. Location or Facility and Union Address

100 East Henrietta Road, Rochester, New York 14623

4. Size of Workforce

Employer Community College has approximately 360 rull
time faculty members. The Paculty Association of Monroe
Community College is the union and collective bargaining
representative of college faculty members.

5. Summary of the Proposed Suit

Suit will seek to rectify the retirement incentive plan
at respondent college which pays increasirgly lesser
amounts to voluntarily retiring raculty, based on their
age.

rI. NATURE OP RESPONDENTS' BUSINESS

1. Description

Employer: The employer is State University of
New York Community College in
Rochester, New York.

Union: The union respondent is the bargaining
representative for the employer's teachers,
which negotiated the terms of the discrIminatory
retirement incentive plan at issue with the
employer.

2. Jurisdiction

Employer; The community college ralls within Section 11(b)
Of the ADEA definition of employer as an agency
or instrumentality of a State.

Union: The respondent union is a labor organization
within the meaning of Section 11(d) of the ADEA.

III. ADMINISTRATIVE RECORD
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1. Su.mmary Case FrocessIng Chronology

Charge was riled with the EEOC on March 17, 1980, alleging
age discrimination due to respondents' age-based retire-
ment incentive plan. Initial Investigation was undertaken
by EOS Anna Stathis. A full investIgatIon by Ms. Stathis
proceded upon my Issuance of a legal opinion recommending
same. (See Attachment A). The statute of limitations was
tolled by letter as or December 8, 1981. The case had been
referred to the state FEPA on March 17, 1980. The letter
from the Regional Attorney requesting any further position
statements by the respondents was mailed on June 11, 1982
and response was subsequently received on June 28, 1982.
(See Attachment B.)

2. Substance or the investigation

Investigation revealed that upon negotiation with the union,
the governing collective bargaining agreement at the college
created a retirement incentive plan for the school years Sep-
tember 1979 through July 1982. The lump sum payment made
to voluntary retirees varies upward according to years or
service (12-17 years) and downward according to age (55-62
years of age). To date, ten employees have retired from
the college over the time period in which the plan has been
operative. Four voluntary retirees received lump sum bene-
rits under the plan. All tour were over the age or the "op-
timal" age of 55, thereby receiving lesser benefits due to
age. Several other retirees received no retirement Incentive,
since at the age of retirement they were over the cap age or
62, thereby receiving no benefits due to age. Three of the
ten individuals were 65 * at the time of retirement.

3. Conciliation Errorts

Conciliation with respondent college was conducted by its
attorney, and the Assistant President of the college. There
were oral and written communication both before and after
the March 12, 1982 conciliatIon meeting at the NYDO, between
respondent and the EEOC. The college has failed to offer
any meaningful settlement for the employees who received
lower benefits due to age.

The union has also received all conciliatory commur.lcations,
and indicated an initial willingness to Join the March 12,
1982 conciliation meeting. However, the union failed to
attend, and has refused to conciliate claiming the college
is responsible for the scheme at issue.

IV. COMPARATIVE SCOPE OP PROCEEMNGS

1. Complaint

The charge stated that the 63 year-old Charging Party
did not receive a retirement incentive payment because
he was over the cap age of 62 on the incentive plan.

2. Investigation

Same as in III (2) above.

* Until July 1, 1982, Section 12(d) of the ADEA permits the
compulsory retirement or tenured employees by an institution
of higher education at age 65. Thus there is no violation al-
leged for these employees.
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3. Proposed Suit

The suit will allege violation of Section C(a)(1)
4(a)(2), 4(c)2, and 4(c)(3) of the ADEA based on the
receipt of lesser retirement Incentive lump sum bene-
fits by the seven employees that retired early due to
age.

V. OTHER RELATED ACTIONS

1. Other suits against Respondents

None known by EEOC.

2. Pending Charges

None evident in file.

3. Prior Conciliation Agreements

none evident in file.

VI. ISSUE

Whecher a voluntary retirement Incentive plan which pays
less to voluntary retirees as their age increases violates
the ADEA.

VII. PROOP

1. Pactual Basis

There are only minimal factual issues in this case, per-
taining to Individual employees' choice of early retire-
ment. The facts that the early retirment plan exists,
and the terms thereof, are embodied in the Monroe Com-
munity College collective bargaining agreement for Sep-
tember 1, 1979 to August 31, 1982. Proof of this case
will therefore be an essentially legal argument, perhaps
subject to decision on a motion for summary judgment.

The plan establishes rates at which early retiring fac-
ulty receive lump sum Incentive payments. The rate is
that percentage of the professor's last annual salary.
As stated previously herein, the rate goes up according
to years of service and downward according to age.

The table of incentives is as follows:*

Number of years of AGE DURING YEAR OF RETIREMENT
full-time service
before year or
retirement 55 56 57 56 59 60 61 72

17 100 95 85 72 62 50 40 30

16 98 90 80 67 57 45 35 25

15 95 85 75 62 52 40 30 20

14 90 80 70 57 47 35 25 15

13 85 75 65 52 42 30 20 10

12 80 70 60 47 37 25 15 10

The parameters of the incentive are due to the (a) the minimum
number of years of service necessary for tenure, and (b) the
minimum age for early retirement. Seventeen Is the highest
number of years of service because that is the length of time
for which the college was in existence.
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In addition, for a four-month period after the plan
became efrective, faculty over the age of 55 with at
least 10 years of service had a rour-month period In
which they were eligible for an early retlremer.t incen-
tive payment for up to 30% or their last year's salary.

On Its face this plan gives smaller benefits to employ-
ees between the ages of 55 and 62, as age :ncreases. Tn
addition, those over the age of 62 were allowed only an
Initial minimal period of the three erfective years of the
contact to choose an also smaller benefit (i.e. maximum
30%, as opposed to the maximum rates for younger ages).

The ages, years of service, and any benefit received
of retirees at Monroe over the errective period of
the plan are listed below. All retirees under the
age of 65 are voluntary retirees.

- MONROE RETIREES -

AGE YEARS OF SERVICE IF BENEFITS RECEIVED

56 I 13 I yes

57 j 12 yes

57 I 13 I yes

60 l 18 I yes

62 I 16 l yes

64 15 I no

64 1 19 I no

65 I 13 no

65 I 15 I no

65 I 18 I no

It can be seen, then, that all retirees who did receive
benefits received less than the maximum amount allowed
ror 55-year olds with same years of service. That two
retirees over the age of 62 failed to receive any bene-
fits also indicates age-related denial of same.

2. Legal Argument

a. Prima facie Case

Is provision by an employer of voluntary retirement in-
centIve payments which decrease pursuant to age illegal?
The terms of the ADEA, Commission policy as enunciated
thereunder, and case law support the EEOC position that
such a plan Is Indeed illegal.

ADEA Section 4(a)(1) states that It Is unlawful for
an employer to discriminate with respect to "compen-
sation, terms, conditions or privileges of employment"
because of an Individual's age. in the most elemental
sense, a retirement incentive plan which decreases pur-
suant to age Is a term or condition of employment with-
in the meaning of 4(a)(1) that is diminished because of
an employee's older age.

The plan at issue would therefore be legal under the
statute only of it fell within an exception allowed under
the Act. That is, the plan would have to be either based
on a factor other than age as permitted under ADEA S 4(f)
(1), or a bona fide employee benefit plan as defined in
ADEA S4((f)(2).
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b. Rebuttal of Defenses Asserted By Respondent

Respondent college has stated that the age decreasing
benefits were based on a legitimate business reason.
The argument Is that given mandatory retirement at age
65, the younger the teacher, the greater the number of
years for which the teacher expects to receive salary.
In other words, a 55 year old teacher can expect 10 years
of salary, while a 60 year old teacher expects only 5
more years of salary. Therefore, it makes sense that a
younger person should be offered more money to retire in
the form of an incentive.

The respondent's argument appears to be sensible. It Is
insufficient, however, to establish that the plan is
based on reasonable factors other than age under 54(f)(1).
The ADEA was drafted with the intent of foreclosing employ-
ers from firing or otherwise dealing with older workers be-
cause these workers may cost more. For example, an employer
may not discharge an older employee on the sole consider-
ation that the employee is older, has more years with the
company, and is therefore more costly to the company in
terms of salary.

Likewise with the situation herein: the employer's
discretion to act on seeming common dollar-sense has
been restricted by age legislation. Congress found that
the societal interest in the equal employment of older
workers outweighs the employers' interest In always act-
Ing on what at first blush may appear to be reasonable
business grounds.

Hence, the employer's reason for establishing age-
based lesser payments does not fall within the limited
scope of the 4(f)(1) defense of "reasonable factor
other than age, as may facts showing age as a broq.

The second argument by the employer is that the plan
falls under the 4'(f)(2) exception as a bona fide employee
benefit plan.

Commission Field Notes published May 1981, Question 20,
put forth the standard to apply in considering whether
retirement incentives constitute ADEA violations. In
relevant part, the field note states:

In order to be considered as a "plan" in which age
is an actuarially significant factor, a retirement
incentive must be an nt art O an emp1ofee
benefit lan within t mean g of section I2
of the ADEA. Therefore, lump sum retirement bonuses
per se are not bona fide "employee benefit plans"
{see glossary, the cost of which Increases actuari-
ally as the age of the employee increases.

Accordingly, a retirement incentive plan must rely on
an actuarial basis relating the cost of the plan to the
employer because of the employee's age. This may be
possible when an incentive plan is made part of, the act-
uarially based pension plan, or at least tied specifically
with such a pension plan.

The terms of the retirement incentive plan at Issue, how-
ever, is not keyed into the pension plan at the respon-
dent college. There is no actuarial cost effect to the
employer stated as the basis of the plan. Instead, the
college admits that the plan is based on a general picture
of how much longer an employee may work, and what then may
be a reasonable incentive. This does not constitute the
actuarial foundation required by 4(f)(2) to proctect older
employees from employers' ideas of the negative worth of age.

The Monroe incentive plan Is similar in structure to lump-
sum severance pay plans offered by certain companies.
Recently, the District Court of New Jersey held a severance
plan which excluded employees eligible for full retirement
at age 65 to be violative of the ADEA. Since age was a
determining factor in establishing the exclusion, the
plan was Illegal. Equal Employment Opportunity CommicsIon
v. Curtiss Wright Corporation (DCNJ Aprll 12 192). (See
Attachment C.)
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In reaching its dec.sion, the court considered whether
the severance plan fell under the 4(f)(2) exception
as a bona ride employee benefit plan. The court
found that the plan did not fit within the intent of
54(f)(2), to protect pension and other such benefit
plans specifically based on actuarial data.

The Court likened the severance pay plan before
it to the sick-pay plan in Alford v. City of Lubbock
27 EPD 132,386 (5th Cir. 19UT. In Lubbock, the em-
ployer tried to argue that a payment for accrued sick
leave provision which excluded those hired over age 50,
fell under 4(f)(2). The pension plan also contained
an over-50 exclusion.

The firth Circuit held that the sick-pay plan was
not a 14(f)(2) plan simply because It was promulgated
under the same exclusionary term as was the bona fide
pension S4tf)(2) plan. As the Court states, 'This dis-
criminatory administration of a simple fringe benefit
cannot by this means be brought under the protection
of Section 4(f)(2)". Supra at p.23, 673.

Similarly, the retirement incentive plan at Monroe
Community College fails to meet the standard of an em-
ployee benefit plan under 54(f)(2), and is thus illegal
under the ADEA.

VIII. DAMAGES

Damages due consist of the difference between the
amount paid a voluntary retiree under the plan, and the
amount the employee would have received had the sum not
been diminished due to age. For seven employees, this
amounts to approximately $118,000.

IX. WILLFUL VIOLATION

The violation should be alleged as willful so that
there will be no possible statute of limitations problems
post-Ricks. (Otherwise, the case could be riled within
two years of when the first person railed to receive full
benefits). Liquidated damages should be sought based up-
on the employer's knowledge of discrimination law.

X. JURY TRIAL DEMAND

A Jury trial is demanded for this potentially sympathetic
age case.

XI. UNIONS

As previously stated, the union is included as a defen-
dant along with the employer. The discriminatory plan
was negotiated by the union, and is embodied in the col-
lective bargaining agreement.

XII. CONCLUSION

Litigation is recommended for the reasons set forth
above.
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Approved by:

Ie A -' t
am

Regional Attorny

Virginp w ers
Supervisory Trial Attorney

By:
Marcy Schwartz
Trial Attorney

I concur:

Dated:

..dward Mercado
District Director
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c'FEa-L Oxnsa May 9, 1983

M E M O R A N D U M

TO Michael A. Middleton

THRU : Daniel M. Williams, Jr.

FROM Paul D. Brennere

RE Review of Presentation Memorandum
from the New York District Office --
North Tonawanda ad. of Education, et al.

I concur in the recommendation to litigate this novel ADEA case.

The case involves a collectively bargained retirement-incentive plan.
Under that plan, qualified employees who elect early retirement have
the option of receiving (in addition to vested pension benefits) a
lump sum payment of $10,000 or a package of cash and supplemental
retirement benefits of approximately the same value.

The retirement incentive plan was instituted in January 1979. Until
September 30, 1979, all retirement-eligible employees (i.e., at least
age 55 and at least 20 years of service) could participate in the
plan. However, since that date, participation has been limited to
retirement-eligible employees who are at least age 5S, but not over
age 60. The plan thus excludes from participation all retirement-
eligible employees aged 61 through 69.

The district office proposes to file an action requiring Respondents
to permit retirement-eligible employees aged 61-69 to participate in
the incentive plan and to recover monetary damages for at least five
aggrieved individuals. (Apparently, the district office did not con-
sider the legality of excluding non-retirement-eligible employees
aged 40 to 69 from participation in the plan; and, that question is
therefore not at issue in this case.)

I agree that the retirement incentive plan violates Section 4(a)(2)
of the ADEA, because of the age-based exclusion of otherwise eligible
employees. I also agree that the plan is not exempt by virtue of
the Section 4(f)(2) exception for employee benefit plans, since there
is no apparent actuarial justification for the age-based exclusion.
See 29 CFR S860.120(a).

Although I accordingly concur in the recommendation to litigate this
case, the following should be noted:
1. There is no ADEA caselaw on the legality of retirement incentive

plans.
2. The Commission has not yet taken any position on the legality of

such plans. -
3.- SCEP is now considering ADEA interpretive guidelines,-in the form-

of proposed questions-and-answers, dealing with such plans.
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UNITED STATES DISTRICT COURT
FOR TH E

WESTERN DISTRICT OP NEW YORK

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ --x
DMUAL D4PLOYNENT OPPORTUNITY
COMMISSION,

Plaintiff,

v.

NORTH TONAWANDA PUBLIC SCHOOLS,
NORTH TONAWANDA UNITED TEACHERS, COMPLAINT
AND NORTH TONAWANDA SCHOOL
ADMINISTRATORS,

Defendants.
…____________________-------- x

JURISDICTION AND VENUE

1. Jurisdiction or this Court is invoked pursuant to 28

U.S.C. Sections 451, 1337, 1343, and 1345. This Is an action

LIZ authorized and instituted pursuant to Section 7(b)O_

a/ 6'O64 of the Age Discrimination Employment Act of 1967, as

amended, 29 U.S.C. Section 621, et seq., (hereinafter referred

to as the "ADEA-1), which incorporates by reference sections 16(c)

and 17 of the Fair Labor Standards Act of 1938, as amended, 29

U.S.C. Section 201, et seq.

2. The unlawful employment practices herein alleged were

committed within the State of New York and the instant Judicial

district.

PARTIES

3. Plaintiff Equal Employment Opportunity Commission,

(hereinafter the "Commission"), is an agency of the United

States of America charged with the administration, interpret-

ation and enforcement of the ADEA, and is expressly authorized

to bring this action by Section 7(b) of the ADEA, 29 U.S.C.

Section 626(b), as amended, by Section 2 of Reorganization Plan

No. 1 of 1978, 92 Stat. 3781.

4. Since at least January 1, 1979, Defendant North Ton-

awanda Public Schools has continuously been and remains a public

school d he State of New York IJ.I_ ,.. .- l

X tn defined by ADEA ~ll(b), an "agency or instrumentality of a

5. Since at least January 1, 1979, Defendant North Tona-

wanda United Teachers has continuously been and remains the
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representative for collective bargaining and grievances tor

faculty in Defendant North Tonawanda Public Schools, there-

by falling within the definition of 'labor organization" or

V/ ADEA 511(d), -29 US C. -§C 3O W )

6. Since at least January 1, 1979, Defendant North Tonwanda

Schools Administrators had continuously been and remains the re-

presentative of school administrators for collective bargaining

and grievances in the Defendant North Tonawanda Public Schools,

thereby falling wtthin the definition or "labor organization"

of ADEA 511(d)1 Zq YSC. R.30(e)
STATE4ENT OP CLAIMS

7. Prior to the Instutition of this lawsuit, represent-

atives of the Commission attempted to eliminate the unlawful

employment practices hereinafter alleged and to effect volun-

tary compliance with the ADEA through informal methods of

conciliation, conference and persuasion pursuant to Section

7(b) of the ADEA, 29 U.S.C; 626(b).

8. Since at least June 1, 1980 and continuously to the

present, Defendant North Tonawanda Public Schools has willfully

engaged in unlawful employment practices In violation of S4(a)

(1) of the ADEA, 29 U.S.C. 623(a)(1), by discriminating against

employees, including but not limited to those on Exhibit A,

who were then between the ages of 60 and 70, with respect to

their compensation, terms, conditions or privileges of employ-

ment, by an early retirement Incentive plan embodied in the

collective bargaining agreement In effect July 1, 1980 to June

30, 1983, entered Into with Defendant labor organization North

Tonawanda United Teachers which by its terms pays no benefits

because of age, (hereinafter "the teachers, early retirement

incentive plan").

9. Since at least June 1, 1980 and continuously to the

present, Defendant North Tonawanda Public Schools has willfully

engaged In unlawful employment practices in violation of 54(a)

(1) of the of the ADEA, 29 U.S.C. 623(a)(1), by discriminating

against employees, who where then between the ages of 60 and

70, with respect to. their compensation, terms, conditions or

privileges of employment, by the early retirement Incentive

plan embodied "in the collective bargaining agreement, in

efrect July 1, 1981 Pebruary 1, 1982 to and July 1, 1982 to

June 30, 1983, entered Into with Defendant labor organization
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North Tonawanda Schools Administrators', which by its terms

pays no benefits because of age, (hereinafter the "school

administrators early retirement incentive plan").

30. Since at least June 1, 1980, and continuously to the

present, Defendant North Tonawanda Public Schools has willfully

engaged in unlawful employment practices in violation of 54(a)

(2) of the ADEA, 29 U.S.C. 623 (a)(2), by discriminating against

employees who were than over the age of 60, including uut not

limited to those listed on Exhibit A, by limiting, segregating

or classifying those employees in ways which deprived them

of employment opportunities or otherwise adversely affected

their status as employees due to the teachers' early retirement

incentive plan.

11. Since July 1, 1981 to February 1, 1982 and July 1, 1982

to the present, Defendant North Tonawanda Public Schools has

willfully engaged in unlawrul employment practices in violation

of 54(a)(2) of the ADEA, 29 U.S.C. 623(a)(2), by dIscrimanating

against employees who were at the relevant times over the age of

60, by limiting, segregating, or classifying these employees in

ways which deprived them of employment opportunities or other-

wise adversely affected their status as employees due to the

school administrators' early retirement incentive plan.

12. Defendant North Tonawanda United Teachers has since

at least June 1, 1980, and continously up to the present, will-

fully engaged in unlawful employment practices at Defendant

North Tonawanda Public Schools in violation Of 54(c)(2) of the

ADEA, 29 U.S.C. 5623(c)(2), by limiting, segregating or classi-

fying its membership in a way which deprived individuals over

age 60 (including but not limited to the employees listed on

Exhibit A) of employment opportunities, or otherwise adversely

affected such individuals' status as employees pursuant to the

teachers' early retirement incentive plan, as negotiated by

Defendant North Tonawanda United Teachers.

13. Defendant North Tonawanda United Teachers has since at

least June 1, 1980, and continously up to the present, willfully

engaged in unlawful employment practices at Defendant North

Tonawanda Schools in violation of 54(c)(3) of the ADEA, 29

U.S.C. 5b23(c)(3), by causing or attempting to cause an employer

to discriminate against an individual in violation of 54(a) of

the ADEA, including but not limited to those individuals listed
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on Exhibit A, by negotiating the terms of the herein alleged

discriminatory teachers' early retirement Incentive plan with

the Defendant employer.

14. Defendant North Tonawanda Schools Administrators

has since July 1, i981 to February 1, 1982, and July 1, 1982

and continuously up to the present, willfully engaged in unlawful

employmsent practices at Defendant North Tonawanda Public Schools

In violation of §4(c)(2) of the ADEA, 29 U.S.C. 5623(c)(2), by

limItIng, segregatlng or classifying its membershIp In a way

which deprived Individuals over age 60 of employment opportunities,

or otherwise adversely affected such Individuals' status as em-

ployees pursuant to the administrators' early retirment Incentive

plan, as negotiated by Defendant North Tonawanda Schools Admin-

istrators.

15. Defendant North Tonawanda Schools Administrators has

since July 1, 1981 to February 1, 1982 and July 1, 1982 to the

present, willfully engaged In unlawful employment practices at

Defendant North Tonawanda Public Schools In violation of 54(c)

(3) of the ADEA, 29 U.S.C. 5623(c)(3), by causing or attempting

to cause an employer to discriminate against an individual in

vilolation of 54(a) of the ADEA, by negotiating the terms of the

herein alleged discriminatory administrators' early retirement

incentive plan with the Defendant employer.

16. The effect or the policies and practices complained

of in paragraphs 8 through 15 hereor has been to deprive

persons of equal employment opportunities and otherwise

adversely arrect their status as employecs because of their

age.

17. A Judgment restraining violations of the ADEA and

requiring the retroactive making whole of employees who have

suffered as a result or age discrimination Is specifically

authorized by 29 U.S.C. 626(b) and 29 U.S.C. 217.

PRAYER POR RELIEP

WHEREFORE, the Commission respectfully prays that this

Court:

A. Grant a judgment permanently enjoining Defendants,

their officers, agents, employees, successors, assigns and

all persons in active concert or participation with them from

violating the previsions of Section 4 of the ADEA and from

engaging in any employment practIce which discriminates be-

cause of age.
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B. Order Defendants to make whole those persons adver-

sely affected by the unlawful employment practices described

herein, by providing the affirmative reller necessary to eradi-

cate the erfects or their unlawful employment practices.

C. Order Defendants to make whole those persons adver-

sely arfected by the unlawful employment practices described

herein by enjoining the continued withholding of amounts of

back wages plus interest owing as a result of the violation of

the ADEA, in amounts to be proven at trial pursuant to Section

17 of the Pair Labor Standards Act. In addition to order an

equal sum as liquidated damages, pursuant to Section 16(c) or

the Pair Labor Standards Act, to the employees listed on Exhibit

A attached hereto.

D. Grant such rurther arrirmative relief as the Court

deems necessary and proper.

E. Award the Commission its costs In this action.

JURY DEMAND

The Commission requests a Jury trial on all questions of

fact raised by its complaint.

DAVID L. SLATE
General Counsel

MICHAEL N. MARTINEZ
Deputy General Counsel

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

2401 'El Street, N.W.
Washington, D.C. 20506

SPENCER H. LEWIS, JR.
Regional Attorney

VIRGINIA WATERS
Supervisory Trial Attorney

MARCY SCHWARTz
Senior Trial Attorney

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

90 Church Street, Room 1301
New York, New York 10007
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EXHIBIT A

Sarah Cipriano

Mary Henry

Alice Miller

Jeune Miller

Walter Sokol

UNITED STATES GOVERNMEhT

Sn t Snio T memorandum
Marcy Senwartz, Senior Trial Attorney-NYDO
THRU: Spencer H. Lewis, Regional Attorney

Virginia Waters, Supervisory Trial Attorney
Subject I Request for Litigation Approval

023-81-0258 Ciprlano v. No. Tonawanda Bd. of Education
023-81-0259 Cipriano v. No. Tonawanda United Teachers
023-81-0260 Miller v. No. Tonawanda Bd. of Education
023-81-0261 Miller v.. No. Tonawanda United Teachers

TQ- Michael Niddleton
Associate General Counsel

Ehclosed please find the Presentation Memorandum and
draft Complaint in the above case.

The Stauteeof Lieltations arguably runs on June 18,1983, three years after the date of notification to employees
OT-he teachers' early retirement Incentive plan at issue.



280

PRSEINTATION MEMORANDUM

I. INTRODUCTORY INFORMATION

1. The statute Involved Is the ADEA. The case Is an ELI.

2. Parties

a. Respondents

BEployer: North Tonawanda Public Schools
175 Humphrey Street
North Tonawanda, New York 14120

Unions: North Tonawanda United Teachers
74 Webster Avenue
North Tonawanda, New York 14120

North Tonawanda Schools Administrators
Association, Gilmore School
789 Gilmore Avenue
North Tonawanda, New York 14120

b. Defendants

Same as Respondents.

c. Charging Parties

Sarah Cipriano
Jeanne M. Miller

3. Summary of Proposed Suit

Suit will seek to correct the violation of the ADEA
presented by retirement Incentive plans which foreclose such benefits
from voluntary retirees over the age or 60. In addition, back pay
of those sums will be sought to teachers and administrators who have
already retired without the retirement incentive benefit, due to age.

4. Commission Charge Nos.

023-81-0258 (Cipriano v. North Tonawanda Bd. or Education)
023-81-0259 (Cipriano v. North Tonawanda United Teachers)

023-81-0260 (Miller v. North Tonawanda Ed. of Education)
023-81-0261 (Miller v. North Tonawanda United Teachers)

5. Location of Facility

North Tonawanda Public Schools
175 Humphrey Street
North Tonawanda, New York 14120

6. Size of Workforce

Respondent school district employs over 100 employees.

7. Nature of Respondents' Business

Emaployer: The employer is the North Tonawanda Public
Schools which employs personnel for said
school district.

Unions: Respondent Unions represent the teachers
employed by the school district, and the
administrators employed by the district,
respectively.

II. ADMINISTRATIVE RECORD NARRATIVE/JURISDICTION

1. Summary Case Processing Chronology

a. Date Charge Filed

Charges were filed on May 26. 1981. Copies are
attached hereto at letter B.
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b. Deterral/Reterral History

The tile contains no copy Oa the retereral letter
to New York State. Said referral was probably
made, as referrals are routinely done on age
cases in this office.

c. Date of Decislon

Letters of violation went out to the school district
and teachers, union on April 27, 1982. The letter of violation to the
to the school administrators' union is dated June 14, 1982.

d. Date ortNotitication of Conciliation
Failure

7(b) letters went out to the school district and
teachers' union on May 27, 1982. The 7(b) letter
to the administrator union is dated June 14, 1982.
Conciliation tailed upon the receipt of a letter
from respondents, attorney declining to conciliate
further. The letter is dated November 22, 1982.

a. Substance oa the Investigation

Investigation revealed that two collectively
bargained retirement Incentive plans, one for
teachers and one tor administrators, are in
effect in the subject school district. The
teachers' plan ls In effect for the period July
1, 1980 through June 30, 1983. The plan applying
to administrators Is eftective over the same gen-
eral period, July 1, 1981 to February 1, 1982, and
July 1, 1q2 to June 30. 1983. Both plans though
providing difterent pay-out benefits, limit their
application to bargain unit members employees with
at least 20 years Oa service, and between the aras

r55 "and 60.' Teachers were notifTieddfrthi~en-
atutlontOr their plan on June 18, 1980.

Teachers and school administrators over the age of 60 are
thus foreclosed trom receiving any early retirement incentive
because oa their older age. Five teachers over the age or 60
who early retired accordingly tailed to receive any retirement
incentive payment. Nine more teachers who are still employed
have or will become ineligible to receive the benefit due to
their post-60 age. Thus tar, no administrators over age 60
have retired early nor are there any administrator presently
Ineligible tor the incentive benetit.2/

* Retirement incentives provided are as follows:

For teachers, the retiring teacher may choose to receive
from the Board Of Education either:

1. The sum of $10,000, or
2a. The sum Oa $2,000 and
b. The sum or $50 additional tor each year of service

beyond 20, and
c. Health insurance benefits to age 65.

Administrators receive upon covered election Oa early retire-
ment: a lump sum payment Ot $2,000 plus an additional $50 tor each
year Or service beyond 20 years.

2/ Parenthetically, all teachers over age 55 were eligible
tor an early retirement incentive under a collective bargain-
ing provision in effect January 1979 to June 30, 1980. How-
ever, eligibility for teachers over 60 was cut ott as of
September 30, 1979, allowing a shorter time period for older
employees to take the incentive. This is a moot point as to
back pay, as no teacher over the age Oa 60 retired during
the September 30, 1979 to June 30. 1980 cut-ott period.
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Conciliation was engaged in by the school and the two unions.

A meeting was held convenient to the respondents in upstate New

York in June of 19d2. There was also written communications and

telephone conversation over an approximate 
six-month period May-

November 1982. Respondents submitted Information as requested

by the Commission. Respondents maintained that their early re-

tirement Incentive plans were legal, resulting in a failure of

conciliation. The substance of Respondents' poslition Is discussed

below.

f. Jurisdiction

Employer: The school district falls within

Section 11(b) or the ADEA definition

of employer as an agency or instrumen-

tality of a state.

Unions: The two respondent unions are labor

organizations within the meaning of

Section 11(d) of the ADEA.

Notice under the ADEA was given to

all respondents. While the plans

at issue represent continuing violations,

it would be prudent to rile the suit by

June 18, 1983 s0 that suit will have been

filed within three years of notice to

employees of the Teachers' Plan.

2. Comparative Scope of Decision and Suit

The bases and issues or the charge and proposed

suit are the same.

The administrative procedure consist of the in-

vestigation and conciliation of the collectively

bargained retirement incentive plans entered Into

by the Respondent school district with the teachers'

union, and the administrators' union; each disallowing

such benefits to employees over the age 
of 60.

The suit will thus allege violation of Sections

4(a)(1), 4(a)(2), 4(c)(2), and 4(c)(3) of the ADEA 
based

on the Illegally age biased retirement incentive 
plans.

Investigation and conciliation based upon 
respondents'

expected defenses as discussed in substance below, was

also conducted.

III. OTHE REATD ACTIONS

1. Other suits against Respondents

None known by EEDC.

2. Other pending Charges

None evident in file.

3. Prior Conciliation Agreements

None evident in file.

IV. PROOF

1. Factual Basis

The facts In this case are not in dispute. The early

retirement incentive plans at Issue are set forth In collective

bargaining agreements. Their provisions are therein clearly stated.

(See Attachment A). The school has provided the EEOC with relevant

personnel information such that employees who have financially

suffered due to their age under the plans will also be simple to

prove. Factual proof iS amenable to stipulation of facts and sub-

mission of documents, making the case a likely vehicle for dispos-

Ition on a motion for summary judgment. Legal proof of this case

is the more difficult element, given that this suit would seek

adjudication of an Issue not yet decided on all four corners 
by

the Courts.
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Please see Substance or the Investigation, Part III (2)
hereinabove, for a factual review Or the structure of the plans at
Issue, and a breakdown of affected employees.

2. Legal Argument

a. The Prima facie Case

ADEA Section 4(a)(1) states that it Is unlawful for
an employer to discriminate with respect to "compensation, terms,
conditions, or privileges of employment' because of an Individual's
age. At issue Is a benefit plan which on its face forecloses bene-
f1ts to employees over the age of 60. By the plan's very terms,
employees are cut off from Incentive payments due directly to age,
In contravention of the plan language of Section 4(a)(1).

The plan at issue would therefore be legal under the
Statute only of it fell within an exception allowed under the Act.
That Is, the plan would have to be either based on a ractor other
than age as permitted under ADEA 54(f)(l), or a bona fide employee
benefit plan as defined In ADEA S4(f)(2).

b. Discussion of Respondents' Defenses

The Respondents put forth four explanations for the
format or the retirement incentive plans. The first explanation
is Immediately recognizable as Impermissable under the ADEA.
This explanation is that retirement Incentive plans enable the
District to Infuse the staff with new personnel allowing for a more
balanced workrorce. A rationale calling on the virtue of 'new per-
sonnel' smacks of age animus and does not constitute a factor other
than age.

Second, the respondents argue that since the incentive
plane were negotiated by the unions and the employer district, the
affected employees had an earlier opportunity to voice objection
to the provisions. While this may be the case, violation of the ADEA
nevertheless exists. Discriminatory employment terms are not shielded
from the law by virtue of their embodiment in a collective bargaining
agreement.

Third, respondents point out that all teaching staff,
regardless of age, had the opportunity to take part in the previous
early retirement incentive plan, during the period January 1979
through September 1, 1979. However, there is still Inequality or
treatment of older employees in that since September 1, 1979, those
over 60 were barred from availing themselves of the benefits allowed
by that Incentive plan. Purthermore. the teachers' plan presently
at issue was instituted July 1, 1980, having never authorized parti-
cipation by those over 60.

Finally, respondents argue that encouraging retirement
or younger workers who have the expectation of longer future service,
results in cost savings for the school district, and that such a plan
must logically be age-related in order to foster retirement of younger
personnel.3/

Such reasoning Is Insufficient, however, to establish
that the plan Is based on reaonable factors other than age within
the meaning of S4(f)(l). The ADEA was drafted with the intent of
foreclosing employers from firing or otherwise dealing with older
workers because these workers may cost more. For example, an
employer may not discharge an older employee on the sole consideration
that the employee is older, has more years with company, and is there-
fore more costly to the company in terms of salary. Congress found
that the societal interest in the equal employment of older workers
outweighs the employer's interest in always acting on what at first
blush may appear to be reasonable business grounds.

3/ The plans are geared to the base age of 55 as that is the age
at which teachers and administrators become eligible for voluntary
retirement under the New York State Teachers Retirement System.
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That the achool may save more money by the retirment
of younger workers does not rall within the limit scope or §4
(f)(1) defense or "reasonable factor other than age".

The reasoning enunciated by the respondents also falls
short of establishing the Section 4(f)(2) defense or a bona ride
employee benefit plan.

Commission Field Notes published May 1981, Question 20,
put forth the standard to apply in considering whether retirement
Incentives constitute ADEA violations. In relevant part, the
rield note states:

In order to be considered as a "plan" in which
age ia an acturially signiricant factor, a
retirement incentive must be an integal part
of an employee benefit plan withn mean rig
of section 0f)(2) or the ADEA. Therefore,
lump sum retirement bonuses per se arc not
bona ride "employee benefit plans" (see
glossary), the cost of which Increases actuari-
ally as the age of the employee increases.

Accordingly, a retirement Incentive plan must rely on an actuari-
al basis relating the cost or the plan to the employer because
of the employee's age. This may be possible when an incentive
plan Is made part of the actuarially based pension plan, or at
least tied specifically with such a pension plan.

The terms of the retirement incentive plans at Issue, however.
are not keyed Into the pension plan at the respondent school
district. In addition, there is no actuarial cost effect to
the employer stated as the basis of the plans. Instead, the
college admits that the plan are based on a general picture of
how much longer an employee may work, and what then may be a
reasonable Incentive. This does not constitute the actuarial
foundation required by 4(r) (2) to protect older employees from
employers' ideas of the negative worth of age.

The retirement Incentive plans here are similar in structure to
lump-sum severance pay plans which have been adjudged to be in
violation of the ADEA by two separate District Courts. In said
severance pay cases, severance pay was denied by defendants to
employees eligible for retirement. Though age was not a specl-
fically enunicated factor in determining severance pay eligibilitY.
the two cases hold that since age is tied in with retirement eligi-
bility, the disallowance of severance pay based on retirement
status is illegally age - related. EEDC v. Bordens. Inc. (D.C.
Arizona 1q02) 30 PEP Cases 933, on ap , EEOC v. Curtiss - Wright
Corporation. Slip Opinion, (DC. N. A19riT. l982

Both courts found that the employers failed to establish
a business necessity defense, or that the plans fell within the
amblt of Section 4(f)(2). As to the failure to establish a section
4(f)(2) defense, the court in Bordens (supra at 935) states, "assuming
defendant's retirement plan is a Sbni fide benefit plan under (f)(2).
the record gives no indication that the severance pay policy Is an
integral part of it."

The retirement incentive plans under review are also
separate entities from the applicable pension plans. Not only are
they embodied in local collective bargaining agreements, unlike the
district statewide pension plan, but they are also not based on
actuarial factors keyed Into the pension plan. Therefore, the faci-
ally age-biased retirement Incentive plans in the respondent school
district are not based upon legally supportable rationale pursuant
to sections t(f)(l) or 4(f)(2). The plans are illegal under the
ADEA.

V. LACIIFS

There is no laches problem presented by this suit. The
plans are continuing until July 1, 1983. There has
been no unreasonable delay at any aspect of the admin-
istrative procedure.

VI. IMPACT SECTION

1. Damages
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Damages consist of the award of retirement Incentive pay-
ment to early-retired employees who did not receive such
payments due to their age. Assuming optIon 1 4/ for teachers,
this presently amounts to $50,000 for five early retirees,
plus Intereat.5/

2. Costs of Litigation

Litigation of this proposed case should be at minimal
cost to the Commission, due to the fact that it is an
appropriate vehicle for a Summary Judgment Motion.

VII. JURY TRIAL DE4AND

1. 16(c)is alleged in the draft Complaint. The respondents
never qlaimed that they were unaware or the ADEA.

2. A Jury trial Is demanded for this potentially sympathic
age case, should a trial result.

VIII CONCLUSION AND RECOMMENDATION

Litigation is recommended for the reasons set rorth above.

APPROVED BY:

Regional Attorney

VIRGH LJ1a TE'RS
Superv 'ory Trial Attorney

UHiCWARTZ ,
Senior Trial Attorney

DATED: APR 1 7 Ie3 I concur:

EW'VARD MER~CADO
District Director

4/ See Attachment A.

5/ Also, if retiring employee chose Option 1. and received the
$10,000 lump sum payment in the last calendar year of employment,
then if their pension was calculated based on the last five years
of salary as permissable under the pension plan, the $10,000 would
be included In the final year of salary, thereby increasing the
resulting pension.

82-546 0 - 88 - 10
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*MCI ;- _t

cORL CaMCL

QouAl. RPLCYI4T OPPd o rdY C dMMMIaM

WA HIIN*TV9. D.C. #R

May 9, 1983

M E M 0 R A N D U M *s

TO Michael A. Middleton ALI.

THRU : Daniel M. Williams, Jr. e

FROM Paul D. Brenner - 1

RE t Review Of Presentation M (If5'
from the New York District Office -- A "i" A

North Tonawanda Bd. of Education e t al. Q' r

I concur in the recommendation to litigate this novel ADEA case.

The case involves a collectively bargained retirement-incentive plan.
Under that plan, qualified employees who elect early retirement have
the option of receiving (in addition to vested pension benefits; a
lump sum payment of $10,000 or a package of cash and supplemental
retirement benefits of approximately the same value.

The retirement incentive plan was instituted in January 1979. Until
September 30, 1979, all retirement-eligible employees (i.e., at least
age 55 and at least 20 years of service) could participate in the
plan. However, since that date, participation has been limited to
retirement-eligible employees who are at least age 55, but not over
age 60. The plan thus excludes from participation.+ll retirement-
eligible employees aged 61 through 69.

The district office proposes to file an action requiring Respondents
to permit retirement-eligible employees aged 61-69 to participate in
the incentive plan and to recover monetary damages for at least five
aggrieved individuals. (Apparently, the district office did not con-
alder the legality of excluding non-retirement-eligible employees
aged 40 to 69 from participation in the plan; and, that question is
therefore not at issue in this case.)

I agree that the retirement incentive plan violates Section 4(a)(2}
of the ADEA, because of the age-based exclusion of otherwise eligible
employees. I also agree that the plan is not exempt by virtue of
the Section 4(f)(2) exception for employee benefit plans, since there
is no apparent actuarial justification for the age-based exclusion.
See 29 CFR 5860.120(a).

Although I accordingly concur in the recoimendation to litigate this
case, the following should be noted:
1. There is no ADEA caselaw on the legality of retirement incentive

plans.
2. The Commission has not yet taken any position on the legality of

such plans.
3. SCEP is now considering ADEA interpretive guidelines. in the form

sfooo'ed n''t' .-,^O->^^s_
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EQOVAL EMPLOYMENT OPPORTUNMY COMMISSION

/ s WASHINGTON. D.C. 2SOG

November 10, 1983

MEMORANDUM

TO Odessa Shannon, Director
Office of Programs Operations

PROM James N. Finney, Director
Systemic Programs

SUBJ Designation or Authority to Initiate Age
Discrimination Investigations

Pursuant to 29 C.P.R. Section 1626.15(a) the Commission
has authority to Investigate violations of the Age Discrimi-
nation In Employment Act. In the exercise of these Investi-
gatory powers Section 1626.15(e) authorizes the Director or
the Office or Programs Operations or a designee to Initiate
such investigation. It ls requested for the following
reasons that the Director of Systemic Programs be designated
to initiate an Investigation of the Xerox Corporation, and
future ADEA investigations of matters coming to the attention
of Systemic Programs.

Earlier this year Systemic Programs established a Inter-
vention Task Force that monitors rederal courts nationwide
for private Age Discrimination in Employment Act and Title
VII litigation for possible Interventions and or direct
lawsuits. As a result of this monitoring program the case of
Lusardi v. Xerox CorPoration was discovered. Our Initial
position was to request authority for intervention, however,
because of the fact that the plaintiffs are now represented by
two different law firms, we think that pursuing this case as an
intervenor could possibly create a great diversity or opinions
and Interest. Nowever, If the Comnission Initiates an Inves-
tigation, frles a direct suit and moves to consolidate, we can
stay involved in this case but with Independence to pursue our
particular interest without Infringing upon those of the
plaintiffs.

The infor'lation we have now about Xerox and the
information that will be made available to us by the plain-
tiffs within the next two weeks, Indicate that Xerox has
serious violatIons of the Age Act as It relates to the Lusard:
plaintiffs. In our limited contact with charging parties
they indicate that there are many other Xerox age violationS,
and affected persons who are not Included in the Lusardi
litigation. We think our investigation can verify these
allegations.

The investigation of Xerox is appropriate for Systemic
Programs Legal Enforcement & Coordination to Initiate for
several reasons. The Intervention Task Force within
this office learned about this private lawsuit. The
limited evidence developed Indicates that age discrimina-
tion violations exist nationwide and that the Commission should
be Involved. This office would direct and conduct any litigation
which results from the investigation. Although there are charges
In several field offices, no office has initiated a systemic
type investigation. Because of the size and multi-state opera-
tions of the Xerox Corporation we think it is essential that an
action against Xerox should be nationwide with the direction,
coordination and policy developments coming out of headquarters.
Our Immediate purpose la to conduct a limited investigation, and
coordinate the new data with information currently in our
possession. We will next move toward an early conciliation. If
conciliation fails, we would be ready to quickly recommend a
direct lawsuit.

As the Intervention Task Force uncovers other ongoing
litigation, It Is highly possible that similar sItuations will
come up In the future. Moreover, Systemic Programs is now
required under Its assigned goals and objectives to develop
ADEA litigation. Therefore, we request that the Director or
Systemic Programs be designated authority to initiate ruture
investigations of violations of the Age Discrimination In Em-
ployment Act. Having the Investigative designatIon authorization
In place would effectively expedite Systemic Programs' ability
to target and develop appropriate ADEA litigation vehicles.
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
^ iY~~~~AE>HINGTON, D.C. 250

AW5 fNovember 10, 19 3

To: James N. Finney
Director, Systemic Pro ams

Thru: Leroy T. Jenkins, Jr
Director, LEC

Ronald L. Oleson (A
Supervisory Trial rney

From: Carlton L. Preston
Senior Trial Attorney

Judith Mathis
EOS0

Subject: Recommendations for Action in Xerox Case and in
Future ADEA Enforcement

I. Recommendations

After analyzing the evidence available through Com-
missIon sources and from plaintiffs in Lusardi v. Xerox.
and after meeting with plaintiffs' counsel, we recom-
mend that the CommIssion Initiate an Investigation with the
goal of riling a direct suit against Xerox should conciliation
of apparent violations fail. As explained In Secton A. below,
filing a direct suit appears in several respects prererrable
to Intervention In the Lusardi action.

This investigation should be conducted by Legal
Enforcement and Coordination and should be launched after
receipt of personnel information regarding terminations and
hires to be made available to the Lusardl plaintiffs in
early November. It is anticipated that with this information
we could determine whether to seek authorization to file a
direct suit.

In addition, we recommend that the Director of the Office
of Program Operations designate the Director of Systemic
Programs to carry out her authority to initiate direct
investigations of possible ADEA violations. This authority,
provIded for In Section 7(b) of the Act and in the Commission's
procedural regulations, 29 C.F.R. §1 6

24.15(e)(1983), would be
immediately useful for the Xerox case. -Such deslgnatlon of
authority would enable Systemic Programs In the future to
quickly act on receipt of information regarding apparent
violations of the Age Discrimination In Employment '"t.

A. Direct Suit Compared to Intervention

Developments in this case since we first considered
becoming Involved have necessarily altered our view of
the possible scope of the lawsuit and the strategies we
might pursue in its prosecution. After discussions with
counsel from the two plaintiff law firms so far Involved in thelawsuit against Xerox, with Dan Williams, and after considering
the merits and disadvantages of Intervention In Lusardi v.
Xerox, we have concluded that filing a direct suit, along
with a motion to consolidate the two suits, would preserve
the advantages we would secure through Intervention and would
avoid possible disadvantages and frustrations Inherent In
the position of intervenor.

Plaintiffs' attorneys appear to be competent, articulate
and strong advocates. Conceivably, much energy could be
spent In arguing for different points of view among the
partnes plaintIff. In addition, a direct suit would preserve
our independence through the litigation and avoid potential
conflicts In issues where private plaintiffs' Interests
and ours may not coincide, especially In those Issues
concerning future affirmative action. Through consolidation
or the suit_, we retain the advantages or sharing discovery
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and remaining before the judge In Lusardl, before whom
plaintiffs' attorneys and the Director of LEC have appeared
and whom they hold in high esteem.

PlaIntiffs' attorneys have viewed favorably the
Commission's possible intervention. Though they prefer
that we Intervene rather than file a direct suit, our dis-
cussions with them indicate they will continue to be
cooperative and that they would share the burdens of
discovery should our suits be consolidated. These attorneys
realize that the Commlsslon's suit will terminate the
rights or others to bring actions. However, they plan to repre-
sent at most the 135 people who have already contacted
them, and have Initiated the appropriate communication
with those people. Our lawsuit would not expand the
scope of the Issues of their suit; however, without the
expertise and resources of the CommIssion the private
plaIntiffs' ability to aggressively represent the remain-
Ing 4000 potential plaintiffs is doubtful. Defendants
have shown, In hiring two outside law firms to represent
them, that they intend to commit considerable resources to
the defense of this suit.

B. Investigation

The Age Discrieination in Employment Act requires
that investlgation and an attempt at conciliation by the
Commission precede the filing of a lawsuit. Plaintiffs'
counsel have advised that Xerox has agreed to provide, in
response to Interrogatories, a computer listing of all
employees terminated and hired since May 1980, by employee
number, date of birth, date or hire, and by date or termina-
tion. In addition, they will providc the number of
employees at the beginning and end of the period. This
Information Is to be for employees of all Xerox divisions,
but will not Include Xerox subsidiaries. Xerox has agreed
to provide this information to plaintiffs by November 11.
1983.

Because plaintirfs' attorneys have offered to make
this information available to us as soon as they receive
it, and because it would be difficult to actually begin an
Investigation before that date, we recommend that Systemic
Programs formally announce an Investigation of Xerox
policies and practices regarding possible discrimination on
the basis of age after receipt of this Information. There
is also the chance that the company, which has so far
vigorously resisted discovery, would refuse to give up the
data to plaintiffs now if we were formally involved.

A hearing in the case, will be held in the near future
concerning the defendant's proposed motion for a protective
order. Should the court grant the defendant's motion, the
plaintiffs would be unable to share the agreed upon Inform-
ation with us. In that event, we would launch our Investi-
gation as soon as possIble. We believe that Judge Stern
Is unlikely to allow Xerox such a restrictive protective
order. The transcript of the July 11, 1983 hearing indicates
that the Judge was not sympathetic to the protective order
the defendants were seeking.

1I. Designation of Authority to Initiate Direct Investigation

Attached is a proposed memorandum to the Director Of
the Office of Program Operations which recommends that
she designate the Director of Systemic Programs with her
authority to initiate Investigations and conciliations
under the Age Discrimination in Employment Act. This
authority is described In the Commission's regulations
at 29 C.F.R.§1626.15(e) (1983):

The District Directors and the
Director of the Office or Program Opera-
tions or their designees, are hereby dele-
gated authority to exerfiq9 the powers
enumerated in 11626.15 hraou h
(7) and (b) and (c). Th'eneralCgunsel

82-54i 0S48
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or his/her designee Is hereby delegated the
authority to exercise the powers in para-
graph (a) of this section and at the
direction or the Commission to initiate
and conduct litigation.

Paragraphs (a)(l) through (7), (b) and (c) are attached.

The Investigation of Xerox is appropriate for Sys-
temic Programs/Legal Enforcement and Coordination to
Initiate and conduct for several reasons. The Intervention
Task Force within this office learned about the private
lawsuit and developed the evidence showing this case to
be one In which the Comurission should be Involved. This
office will conduct any litigation which results from the
Investigation. Although there are charges In the field, they
are In several offices and no office has undertaken a
systemic type Investigation of them.. Because action against
Xerox should be nationwide, direction, coordinatton and
policy development from headquarters is essential. The
purpose here is to conduct a limited Investigation, and,
wtth the Information gained and the data already avail-
able, move very quickly to the conciliation stage.
We would want to rile our suit before discovery has
progressed very rar.

As the Intervention Task Porce uncovers other on-
going suits, it Is not unlikely that situations like
this one will arise again.

III . Mechanics of Prooosed Investigation

Our investigation will begin with analysis of the
information to be received from plaintiffs' attorneys.
When the authority to initiate a direct investigation
Is received, a letter to Xerox Informing the company of
the Investigation should be sent from the Director, Systemic
Programs. The letter, citing the authority to conduct such
an Investigation, should be accompanied by a request for
information seeking to confirm and amplify data already
available. The letter must be phrased in accordance
with Section 7(e)(

2
) of the Act in order to toll the

statute of limitations during our conciliation attempt.

Direct ADEA investigations In Commission field offices
are initIated pursuant to authority specified in 29 C.P.R.
51624.15 (e) and are conducted according to procedures found
In 52019 of the Compliance Manual. The Age Unit In the
District Office sets out on form 155 the information

upon which the allegation of age discr1isination Is based
and upon which the Investigation will be focused. This
written summary ls then docketed with a charge number. To
be consistent with these procedures a charge register will
be set up within Legal Coordination and the form will
be docketed with the number assigned this unit. This
charge form will accompany the letter to Xerox.

Also upon designation of this investigative authority,
Systemic Programs should, by memorandum, request that all open
age charges against Xerox be sent from the field. It is
estimated that there are 38 such charges at present.
Consolidating the investigation of these charges would
enable us to have one uniform policy in the resolution of the
charges.

A meeting with Xerox officials may be appropriate
after we send the letter announcing our investigation
depending on the company's response to our request for
Information. We plan to quickly analyze the data
submitted by Xerox and promptly begin an attempt at conciliation.
We would ask for limited information and will set a three
week time limit for the company's response.

IV. Data: Scope of Litigation

A. Information currently known
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Sources or data available so far have included EEO-1
Reports, interviews with plaintiffs, documents from charge
files, newspaper articles, discussions with plaintiffs'
attorneys, and a letter from Xerox to the court dated
September 9, 1983. From these sources we have learned
that Xerox has conducted several reductions in force In each of
several divisions since May 1980. The Lusardi lawsuit
includes only salaried workers and the FiTito our
investigation has also been limited to this group.l/ Accord-
ing to a letter from Xerox to the court, approximately
4000 salaried workers who are 40 or over have been terminated
since May 1980. These employees worked in all six Xerox
divisions and live In 46 states. The named plaintirfs and
persona who have riled charges are concentrated In New York
and New Jersey. Xerox headquarters are In Stamford, Connecticut
and divisional headquarters are in Stamford, Dallas, and
northern California.

Terminated employees held positions including sales
representative, systems analyst, engineer and others.
Criteria for termination described by Xerox include standards
which are clearly non-objective and arbitrary. We have
seen that although the company states its selection or
employees ror termination Is based on several factors, such
as executive presence, and will be made only by the vIce
president Vor personnel, our evidence contradicts the
company's claims. Moreover, the original named plaintiffs
were summarily rired and were replaced by people who were
younger and whose sales records were poorer than plaintiffs'.
In addition, Xerox has advertised for applicants for positions
from which plaintiffs were terminated. Xerox has not
followed its announced procedures in conducting reductions
in force and Its announced criteria for selection, which
include factors such as executive presence, appear to be
subjective and not job related. From the potential class
or about 4000 persons, 135 have called plalntlrrs' attorneys
and expressed Interest In joining the lawsuit.

B. Inrormatlon to be sought

We will of course seek to confirm the data already analyzed
to be certain our preliminary conclusions are accurate. In
addition, we need more Information concerning Xerox corporate
organization, places and form in which personnel records are
kept, and the level from which termination decisions originate.
It would be helprul to know the extent to which the number
of employees has actually been reduced within each division
and within each position classification.

A major portion or our Information request to Xerox
will seek data regarding age and performance of persons
both terminated and not terminated to allow comparisons
with our potential class or plaintiffs. In addition, we
need to rind the criteria used to evaluate and to terminate
persons in job classifications other than sales representative.
We have preliminary Indications that the terminations have
Impacted differently on people of different ages within
the protected age group. Our investigation should seek
data to analyze the correlation of terminations to Increasing
age.

So far evidence indicates the major issue Is age based
termination resulting from reductions in force. We need
data to either confirm or disprove that preliminary conclusion.

C. Information expected from plaintIffs

Plaintiffs have offered to supply to us the computer
listings discussed above in Section I. B. as soon as they

1/ About one third or the approximately 18,000 persons
identified In newspaper articles as terminated by
Xerox since May 1980 were salaried. We have very little
Inrormation about the blue collar workers. As of this date
none have filed charges with EEOC, nor have any of
them contacted plaintiffs' attorneys.
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receive them. Plaintiffs have sent questionnaires to the
135 people who have contacted them and have also agreed
to share these responses with us. They have begun to re-
ceive these responses within the past few days. Analysis
or the answers will provide data as to positions and
divisions affected by the reductions in force and should
add to our knowledge of selection criteria and procedures
used to implement the terminations. Thus, we will be able to
further rocus and refine our request for Information from Xerox.
Plaintiffs' attorneys expect to receive most of these
responses within the next two weeks and will share them
with us at our convenience. They have also agreed to share
with us any further information they gain before such time
as we might become a party to the litigation.

D. Likely conclusions of analysis

It is expected that our analysis will indicate that
the Xerox corporation has used age or age based criteria
in its selection of persons to be terminated. It is also
expected that the correlation of age with termination
will Increase with advancing age. We believe that analy-
sis will confirm that there are about 4000 potential
plaintiffs in the class of salaried persons over 40
and that investigation during discovery would be centered
in Stamford, Connecticut, upstate New York and would in-
volve trips to Dallas and to California for depositions
and production of documents.

V. Conclusion

It is our conclusion that the Commission should tile
a direct lawsuit and move to consolidate in lieu of Inter-
vention. As stated earlier, the plaintiffs are represented by
two different law firms. A Commission intervention would
add a third set of lawyers. Three sets of lawyers in an
intervention case is not prohibitive per se; however,
the possibility exists that at some point during the litigation
our particular interests may not be parallel. Given the re-
strictions inherent as a plaintiff Intervenor, such as the
requirement that all parties present one position to the
court, intervention could be counter-productive. However, if
we fIle a direct suit and move to consolidate with the
plantiffs, the Commission will be free to pursue Its
particular interest without affecting the other plaintiffs'
interests.

As a prerequisite for the Commission to file a direct suit
we must initIate an InvestIgation and attempt a conciliation.
29 C.F.R. 1626.15 Section (a) establishes the criteria and
section (e) establishes who may Initiate the InvestIgation.
The Director of Program Operations or her designee are
authorized to investigate. Therefore, Ms. Shannon must
designate Systemic Programs before we can begin our investi-
gation. It would be to our great advantage for the Director
of OPO to designate to Systemic Programs her investigatory
authority for future ADEA cases. With the Intervention
Task Force In operation, there will be many future occasions
in which it will necessary to initiate an Investigation
expeditiously. If Systemic Programs has the authority to
investigate, immediate action can begin, thereby saving
much valued time which is essential in the on-going cases
that are monitored by the Task Force.

The current data that we have, along with the data
promised to us by the Lusardl attorneys which we expect to
verify through our Investigation, will justIry a direct
lawsuit. We expect this information to more than ade-
quately satisfy the concerns expressed by the Commissioners
about the facts contained in our intervention presentation
memorandum. Therefore, we request that our recommendations
be reviewed and adopted.
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EOUAL EMP' OYSIENT OPORTUN~rY COMMISSION

' 'a i' ~~~~WASFHINC.TON. D.C. 20506

January 12 1984

TO Clarence Thomas
Chairman

THRU Odessa Shannon Director
Office of Program Operations

FROM James N. Finney Director
Systemic Programs

SUBJ Designation of Authority to Initiate Age
Discrimination and Equal Pay Investigations

Pursuant to 29 C.F.R. Sections 1626.15(a) and 1620.19(a) the
Commission has authority to investigate violations of the Age
Discrimination in Employment Act (ADEA) and the Equal Pay Act
(EPA). In the exercise of these investigatory powers, Sections
1626.15(e) and 1620.19(a) authorizes the General Counsel, the
District Directors and the Director of the Office of Program
Operations or their designees to initiate such investigations.
It is requested, that the Director of Systemic Programs be desig-
nated the authority to initiate investigations of violations of
the ADEA and the Equal Pay Act which come to the attention of
Systemic Programs.

Earlier this year Systemic Programs put in place systems to
monitor private litigation under Title V11, the ADEA and the
Equal Pay Act in federal courts nationwide for possible inter-
ventions or direct suits and to target specific companies or
industries for possible investigations where warranted. As a
result of these monitoring programs, many private lawsuits and
Commission charges alleging violations of the above referenced
Acts on a classwide basis have been discovered.

Direct investigation by Systemic Programs of possible ADEA
and EPA violations are appropriate for several reasons. Charges
against a national company are often filed in widely separate
District Offices. The possibility that the Company has violated
provisions of these Acts nationwide would probably not come to
light in any one District office which alone receives just a few
charges against that respondent. The charging parties may be

unaware of the company's employment practices beyond their
facility and fail to allege violations on a company wide basis.
It is essential that investigations of possible violations and
development of litigation against large national employers be
directed and conducted by Systemic Programs and that policy
decisions regarding these developing areas of the law emanate
from headquarters.

Systemic Programs is required, under its assigned goals and
objectives, to develop ADEA litigation. From our monitoring
systems we have learned that many allegations of age discrimi-
nation by national companies and industries exist. Also, we
periodically receive complaints of violations of the EPA. Having
the investigative designation authorization in place would ex-
pedite Systemic Programs ability to target and develop appropriate
ADEA and EPA litigation vehicles to effectively fulifill our en-
forcement responsibilities and meet our goals and objectives.
Therefore, we request that the Director of Systemic Programs be
designated the authority to initiate future investigations of
violations of the Age Discrimination in Employment Act and the
Equal Pay Act.
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

WASHINGTON, D.C. 20506

February 7, 1984

T0: James N. Finney, Director
Systemic Programs i

Fe:4 Odessa Shannon, Director L1-
off ice of Program Operations

SUBJa : Delegation of Authority to Initiate Direct Investigation
Under 29 C.F.R. 51626.15 (a) Through Ce)

This memorandun is to inform you that under 29 C.F.R. 51626.15 (e),
you have been delegated authority to initiate a Direct Investiga-
tion of the Xerox Corporation with respect to policies and
practices which have possibly resulted in discrimination on the
basis of age. You may further, under the Sam regulation,
undertake the investigative and administrative actions exumerated
in subparts (a) through Cd).

This delegation is effective ins~diately and until further notice.
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
WASHINGTON. D.C. 20508

February 7. 1984

Douglas M. Reid
Vice President. Personnel
Xerox Corporation
800 Long Ridge Road
Stamford, Connectlcut 06904

Dear Mr. Reid:

The Equal Employment Opportunity Commission is responsible
for the administration and enforcement of the Age Discrimi-
nation in Employment Act of 1967, as amended, 29 U.S.C. 5621 et
seQ. (ADEA). The ADEA protects workers between the ages 40 to
7i from employment discrimination on the basis of age.

Pursuant to the provisions of the Fair Labor Standards Act
of 1938, as amended, 29 U.S.C. 5211, and in accordance with its
enforcement authority, set out in 29 C.F.R. 51626.15 (1983),
this letter is to advise you that the Commission is initiating
an investigation of the Xerox Corporation to determine whether
there is reasonable basis upon which to conclude that the Act
has been violated. Accompanying this letter is a request for
information which we believe is necessary to our investigation.
Please return this information within twenty-one days of your
receipt of this letter.

When the Commission has analyzed the requested data, we
may wish to schedule one or more tours of selected facilities.
As part of our investigation we may interview current and former
employees. Upon completion of the analysis and interviewing
phases, a conference between the Commission and Xerox may be
useful. Every effort will be made to minimize any inconven-
ience to the orderly operation of your business.

Should you have any questions regarding this request or
wish to discuss the procedures to be followed in this investi-
gation, please contact Carlton L. Preston, of this office, at
202-634-6275.

Since y,

:7/.) f ,

James N. Finney
Director, Systemic Programs
Associate General Counsel
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REnUEST FOR INFORMATION

Please return this information within twenty-onn days of

your receipt of this letter to:

Carlton L. Preston
Senior Trial Attorney
Equal Employment Opportunity
Commission

Room 450
2401 E Street, N. W.
Washington, D. C. 20507

Should you have any questions as to the form or extent of infor-

mation requested, please call Mr. Preston at 202 634-6275.

Definitions

1. Xerox Corporation and its subsidiaries includes, hut is not

limited to, all subdivisions of:

A. Reprocraphic Rusiness Grouo

Finance and Planning Office

Personnel

Reprographic Products

Multinational Service and Technical Support

Supplies and Materials

Low Volume SBU

Mid Volume SBU

Centralized SBU

Advanced Products and Technology

Electronics Division

Reorooranhic Manufacturing

Electro-Optical Systems

R. Operations

Business Systems Group

International Operations

Rank Xerox Limited

Xerox Pubilishing Group

Fuji Xerox Co.-Ltd.

Operations

Operations Support

C. Information ProdUcts Group

Operations and Control

Strategic Planning

personnel
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Information Systems

Advanced Product Development

Xerox Peripheral Systems

Versatec

WVi, Inc.

office Products Division

Kurzweil Computer Products

Xerox Computer Services

and any other subdivisions not listed above

2. Transfer refers to a lateral move by an employee to a position

which does not have a significantly greater or less authority,

responsibility or salary than the one he left. Within this re-

quest. transfers include moves among any Xerox divisions,

facilities or subsidiaries.

3. Promotion refers to a move by an employee to a position which

is greater in authority, responsibility or salary than the one he

left. Promotions. within this request, include moves among any

Xerox divisions, facilities or subsidiaries.

4. Termination refers to the severance of the employment re- *

lationship between the Xerox Corporation and its employee for any

reason. Such reasons include. but are not limited to, firing

because of reduction in force. voluntary or involuntary retirement,

or resignation by the employee. -;:3

5. Hire refers to the initiation of an employment relationsh

full time or part time, between the Xerox Corportion d

employee. This term does not describe the situation i

employee of one Xerox division, group or subsidiary a

become employed by another. "

6. Computerized file refers to a collection of ely

retrievable data stored on tape.

7. Document refers to any writing or recording, consisting of

letters, words or symbols set down by handwriting, typewriting. ,

printing, xerography, photostating, electronic impulses, etc.

- 3 -

Please provide, for the period from January 1, l98D through

December 31. 1983. the followino infor-rrion-
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1. A computerized file containing. for each salaried employee

terminated voluntarily or involuntarily by the Xerox Corpo-

ration and its subsidiaries, a record listing:

a. name, employee number, social security number

b. date of birth

C. date of termination

d. reason for termination

e. position, department, division, group, facility to which

assigned at termination

f. specific benefits continued or paid upon termination or to be

paid in the future

q. salary at termination;

2. A computerized file containing, for each person hired into a

salaried position by the Xerox Corporation and its subsidiaries

a record listing:

a. name. employee number, social security number

b. date of birth

c. position, department, division, group and facility to which

assigned at hire

d. date of hire

e. salary at hire

f. date and reason for termination for those no longer employed

by the Xerox Corporation and/or its subsidiaries;

3. A computerized file containing. for each salaried employee

transferred from one position to another. a record listing:

a. name, employee number, social security number

b. date of birth

c. position. department. division. group and facility to which

assigned before and after transfer

d. date of transfer

e. whether transfer was at employee's or company's request

f. whether transfer was in lieu of termination

g. whether prior position was eliminated

h. if employee is no longer employed by Xerox or its subsidiaries.

date of and reason for termination;

4. A computerized file containing, for each employee promoted to

a salaried position in all facilities of Xerox Corporation and

its subsidiaries. a record listing-

a. name, employee number, social security number

b. date of birth
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c. date(s) of promotion

d. position, department, division and facility before and after

promotion

a. salary before and after promotion

f. whether prior position was eliminated

g. whether person promoted replaced an employee who was terminated

5. A computerized file listing all salaried positions which were

eliminated by Xerox Corporation and its subsidiaries by position

title, department, division, group, facility, and date of

elimination.

For requests I through 5, computerized files covering the time

period from January 1, 1980 through December 31, 1983 have been

sought. Xerox may, for its convenience, combine the responses

to these requests ifto one computerized tile. For each computer-

ized tile submitted, please provide its format, layout, coding

and any other materials necessary to the interpretation of the

data.

6. Please provide a computerized file listing all salaried

positions which exist in the Xerox Corporation and its sub-

sidiaries, as of December 31. 1983. by position title, department,

division and facility.

7. Please provide, as of December 31, 1983, a computerized file

listing all salaried employees of Xerox Corporation and its sub-

sidiaries, including, for each employee, a record listing'

a. name, employee number, social security number,

b. date of birth,

c. date of hire by Xerox Corporation and/or its subsidiaries,

d. current position, department, division, group and facility,

e. current salary, and

f. date of assignment to the current position, department,

division, group and facility.

8. Please provide copies of all personnel manuals in use for all

salaried employees of the Xerox Corporation and its subsidiaries

between January 1. 1980 and December 31, 1983.

9. Describe the specific criteria, by position, used to select

salaried employees for termination, including early retirement,

in all reductions in force in each facility and division of

Xerox Corporation and/or its subsidiaries between January 1,

1980 and December 31, 1983.
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10. Please submit copies of all documents describing criteria for

termination in force during the period from January 1. 1980

through December 31, 1983, along with a list of all company

personnel to whom such documents were circulated.

11. Describe the specific procedures followed in all reductions

in force for salaried positions in all facilities of Xerox

Corporation and its subsidiaries from January 1, 1980 to

becember 31, 1983.

Include:

a. names and positions of persons who made Initial decisions.

b. names and positions of persons responsible for reviewing

initial decisions and Implementing reductions in force,

c. any appeal procedures available to employees selected for

termination,

d. copies of documents which employees who accepted early

a. copies of all documents issued to salaried employees regard-

ing the reductions in force, and

f. copies of all documents issued to salaried employees selected

for termination, or who chose early retirement, regarding

benefits available, procedures for appeal of the termination,

opportunities for re-training or transfer.

12. Describe, for each salaried position in Xerox Corporation and

its subsidiaries, as of December 31, 1983, the procedures for pro-

motion and the criteria upon which candidates are chosen.

13. Describe the hiring process, for the period from January 1,

1980 to December 31. 1983, for each salaried position in the

Xerox Corporation and its subsidiaries, including:

a. copies of the initial application forms for each position,

b. a list of each item of data sought from or created by

Xerox for applicants,

c. identification of the persons, by position, within each

division, group, or facility responsible for making hiring

decisions,

d. a description of any interviewing procedures,

e. the criteria upon which applicants are chosen for each

salaried position,

f. a description of any rating system used to categorize

applicants as to qualifications, skills. experience, and

g. copies of any rating formats used.
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14. Provide a list of all advertisements or announcements seek-

Ing applicants for employment by Xerox Corporation and its sub-

sidiaries during the period from January 1, 1980 to December 31,

1983. For each, include the position(s) department, division,

facility for which applicants were sought, the name of the news-

paper, employment agency or other media which solicited applicants,

and the date(s) of each advertisement or announcement.

15. Provide copies of the complete personnel files maintained by

Xerox Corporation or its subsidiaries for the following persons

who have filed charges of age discrimination:

Edward 2awadski Joseph Feats
Anthony Salvatore Robert Shrader
Donald Miller Frank Lucas
Martin Cocca Donald Devito
Michael Sylvestri John Blackwell
John Cook, Jr. Janet Lenz
Carl Heisler John Stone
Robert Patterson Alvah Dillenbeck
Edward Fedoris Daniel Klymshin
Arthur Brickman Tony Duncan
Harry Moore Mahandra Garg
C.B. Stege Geoffrey Price
Richard Monacell George Miller
Benjamin Borrelli William Benton
Ronald Sellers Gene Novotine
Carlton Baxter Louise Dockey
William Karlsen Ruth Cartler
Lindy VanKouwenberg David Goldberg
Walter Pidek James O'Sullivan
Harold Wahl Raymond Loyer
Dalton McCloskey Jane Cohant
John Till John Stalder
William Brant Diann Wolfe
Dov Weidenfeld Jasper Brady
George Klee Arthur Livecchi
Caroline Fox Robert Case
Elinor Voellinger Martin O'Malley
John Bennet
Richard Van Maaren

16. Describe efforts to retrain employees who were selected

for termination between January 1, 1980 and December 31, 1983.

Include descriptions of efforts for individuals and of programs

used by any subdivision of the Xerox Corporation.

17. List the title and address of the major administrative

office for each division, group or subsidiary, within the United

states, in which Is conducted separate decision making personnel

functions, such as hiring, record keeping and termination decisions

18. List the name, title and address of each Xerox official who ha

or has had final authority for decisions as to terminations for

each division, group or subsidiary of Xerox during the period

from January 1. 1980 to December 31. 1983.
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rEUAL EMPLOYMENT OPPORTUNITY COMMISSION

WASHINGTON. D.C. 2a50s

February 22,1984

MEMORANDUM

TO: District and Area Directors /
THRU: Odessa Shannon, Director //Jy~

office of Program Operatio"M

FROM? James N. Finney, Directorf v
Systemic Programs

SUBJECT: Age Charges Against Xerox Corporation

Because the Commission has initiated a nationwide
investigation of the policies and practices of the
Xerox Corporation with respect to possible age discrimi-
nation, we request that your office undertake the following
action on all age charges naming the Xerox Corporation or
its subsidiaries' as respondent:

1. Collect all open age charges and mail copies
to Systemic Programs.

2. Stay any further settlement, conciliation,
issuance of conciliation failure letters or
other administrative closure for any of these
charges, pending clearance from Systemic Pro-
grams. Investigation may continue but should
be coordinated with that conducted by Systemic
programs.

3. Notify Systemic Programs immediately of any
new charges filed against Xerox or its sub-
sidiaries by mailing copies of such charges
to Systemic Programs.

Copies of charges, questions, requests for clearance
and notifications of new charges should be directed to:

Judith L. Mathis
Systemic Programs, LEC
EEOC
2401 E Street. N. W. Room 444
Washington. D. C. 20507
Telephone- FTS 634-6904

Our need for information on pending charges is urgent.
particularly with regard to age discrimination charges of
termination or involuntary retirement of salaried employees.
Copies of all charges should he sent to Systemic Programs
within 10 days of receipt of this memorandum. Your assistance
in providing this information as soon as possible will be
greatly appreciated.

Thank you for your cooperation.

* Subsidiaries of Xerox Corporation include Ginn Company.
Versatec. and WIU. Inc.

cc: Region Directors
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

WASHINGTON. D.C. 1005C

April 13, 1984
MEMORANDUM

TO James N. Finney
Director
Systemic Programs

THRU Leroy T. Jenkins, Jr.,
Director. LEC

FROM Carlton L. Preston
Senior Trial Attorney

SUBJECT. Xerox Investigation/Possible Suit

1. SCOPE OF INVESTITATION OR POSSIBLE SUIT

A. Issues

1. Termination

Charges, complaints, and interviews indicate
that termination of salaried employees company-wide is the

strongest issue involved in a possible lawsuit against Xerox.
This issue would include what Xerox as labels voluntary and in-
voluntary termination and retirement.

2. Hiring

our evidence indicates that Xerox has hired many people
over the past 4 years, almost none of whom have been over 40

at hire. We have no active charges alleging failure to hire
on the basis of age and the private lawsuit has so far not
included applicants. We prefer not to deal with hiring
beyond pointing out that during the period of reductions in
force Xerox was hiring new employees and that these new
employees were usually just out of college.

3. Promotions/Transfers

We have no active charges alleging failure to promote

or transfer. We plan to do some preliminary analysis in these
areas to determine whether there appears to be any evidence
which would warrant a more in-depth analysis. There are

indications that younger employees were transferred in lieu
of termination, while this alternative was unavailable to

people over 40.

4. Wages

We have no evidence or charges alleging wage dis-

crimination.

B. Employees Included

1. Xerox has, including subsidiaries, about 54,000
salaried employees. If we only look at terminations, the
potential class numbers between 5000 and 6000 people. About
1000 former employces have so far opted into the Lusardi class.

2. Positions of-Salaried Employecs

Most are sales representatives or professionals
such as engineers, accountants, personnel administrators,
financial analysts and marketing people. Some secretarial

and clerk positions are included in the salaried category,
but not much is known about them as potential class members.

C. Geographic
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Potentia' plaintiffs are and were employed nationwide.
Xerox has about 265 facilities and employees at most of these
facilities appear to be implicated. Most terminees are con-
centrated in the northeast in New York, Massachusetts, Con-
necticut and New Jrcsey. Xerox headquarters is located in
Stamford, Connecticut and has a centralized, computerized
personnel data systm.~ We will concentrate our investigation
at the headquarters. In litigation we will need to travel
to Oallas, the West Coast, and to the Northeast for depositions
and witness lnterviems.

II. PROOP

A. Documentary-Prelirminary

1. Though Xerox has said the massive terminations were re-
quired to reduce the number of employees, from May, 1980 to
March, 1983 Xerox hired more people than were terminated.
14,594 salaried employees were terminated, while 16,325 were
hired. Ads have appeared in the New York Times and other
major papers just about every Sunday seeking to hire people
for the very jobs from which charging parties/ plaintiffs
were RIF' d.

2. In Reprographlc Manufacturing, an engineering center in
Rochester, N.Y., 677 professionals were terminated during this
period, of whom 415 (61.3%) were 40 or over. There wsre
at least 48 new college hires during 1983 who replaced RIF'd
older workers.

3. Office Products Division

The original named plaintiffs in Lusardi worked in
this division. Of the 291 sales reps and professionals termi-
nated during the period above, 206 (70.7%) were over 40 at
termination. (See 8 below as to hires in this division)

4. When the original named plaintiffs in Lusardi were
fired, the company said they were selected because their sales
were low. They all had histories of high sales and had good
performance reviews until the one just prior to termination.
Younger sales reps who ranked lower than plaintiffs were not
RIF'd. Only 6 of 60 account reps whose sales were lower than
Lusardi's were RIF'd. At least 3 of these were over 40. The
age of the other 3 is unknown.

5. A computer tape given us recently by Xerox shows that
65.9% of their salaried workers are below 40. A printout (see
attachment) also shows a sharp drop in the number and percentage
of employees aged from 44 to 50. These numbers and percentages
are low compared to the normal workforce.

6. We have 64 ciU-ges shown as active in our records --
some of these charging parties have undoubtedly become plain-
tiffs by now. A fe, -E these are now with 706 aqencies.

32 of the active charges are in our Buffalo office.
All active charges allege, at minimum, terminations on
the basis of age. Xerox seems to have stopped submitting
information requested to investigate these charges.

7. Private plaintiffs' lawyers have a memo which was
circulated at HQ which announced a strategy of getting rid of
'senior professionals to save money.

B. Testimonial

1. A former VP of Business Systems, who also served
Xerox as chief financial planner, will testify that the practice
of division managers was to cut costs by getting rid of higher
paid and therefore older employees. He states that Xerox
management often does other than what they announce they're
doing, and he has concluded there was no real reduction in force.
He was fired in January 1980 which makes his claim untimely. He's
willing to testify and assist us in analyzing data regarding
corporate policies and practices.
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2. The former Human Resources Manager for the office
Products Division will testify that in early 1982 he hired as
many people just out of college to be sales representatives as
were terminated in Nov. 1981. (That was the time large
numbers, including the named plaintiffs, were RlF'd). He was

terminated in 1982 and was not permitted to transfer to
another 3nb he found with a subsidiary. He will testify that
the files of the workers RIF'd in November 1991 came to CPO
headquarters without proper documentation as to how they were

selected for RIF. Most of those RIF'd without any of the proper
procedures completed he says were over 40. When he consulted
an attorney in Ho GC office, the attorney agreed they were in
trouble with potential ADEA violations. This former manager
has several stories about meetings in which top managers
told underlings to get rid of the "old guys." He states

thdt young OPD employees were given transfers to other divisions
in lieu of termination. That option was unavailable to those
over 40. To select employees for termination, a matrix
including 'potential' was used. Potential was interpreted to

mean possible years of high achievement and promotions left,
so that Xerox managers found new college graduates to have the
most potential.

3. Many people can testify as to their individual situ-
ations: typically that they had a long history of high per-
formance, several promotions, and a drop in performance rating
followed by a sudden notice of termination. They almost always
were immediately replaced and have knowledge that their job was
not eliminated.

4. Most potential plaintiffs made between $40,000 and
$85,000 a year. Many will testify that in most cases their
retirement benefits, potential or those they are receiving,
have been reduced by 1/2 to 2/3 because they were forced
to retire early or were terminated. Some have medical problems
which has made getting another job more difficult and has
made their loss of health insurance benefits particularly
important.

5. Private plaintiffs have requested a jury trial. It
appears we have many potential witnesses who are sympathetic,
knowledgeable and articulate.

- 5 -
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EQUAL MPI.OYMEtT olrORTUNITY COMMISSION
ray ~~~~~WASHIGTON. D.;_ 2006

April 16, 1984

TO : James N. Pinney
Director
Systemic Programs

THRU : Leroy T. Jenkins, Jr.,
Director, LEC

THRU I Estelle D. FranXlin
Supervisory Trial Attorney

FROM I Carlton L. Preston
Senior Trial Attorney

SUBJECT: Xerox Investigation/Request for Issuance of Letter of
Violation

We request that you issue the attached Letter of Violation
to the Xerox Corporation. Evidence gathered thus far, outlined
below, indicates that a Letter of Violation is appropriate at
this time. Because the time limit of the ADEA is tolled only
by filing suit or by the Letter of Violation, this issuance
should be completed quickly.

I. SCOPE OF INVESTIGATION OR POSSIBLE SUIT

A. Issues

1. Termination

Charges, complaints, and interviews indicate
that termination of salaried employees company-wide is the
strongest issue involved in a possible lawsuit against Xerox.
This issue would include what Xerox labels as voluntary and in-
voluntary termination and retirement.

2. Hiring

Our evidence indicates that Xerox has hired many people
over the past 4 years, almost none of whom have been over the
age of 40 when hired. We have no active charges alleging failure
to hire on the basis of age and the private lawsuit (Lusardi
v. Xerox, D. N.J.) has so far not included applicants. We
prefer not to deal with hiring beyond pointing out that
during the period of reductions in force Xerox was hiring new
employees and that these new employees were usually just out
of college.

3. ProMotions/Transfers

We have no active charges alleging failure to promote
or transfer. We plan to do some preliminary analysis in these
areas to determine whether there appears to be any evidence
which would warrant a more in-depth analysis. There are
indications that younger employees were transferred in lieu
of termination, while this alternative was unavailable to
people over 40.

4. Wages

We have no evidence or charges alleging wage dis-
crimination.

B. Employees Included

1. Xerox has, including subsidiaries, about 54,000
salaried employees. If we only look at terminations, the
potential class numbers between 5000 and 6000 people. About
1000 former employees have so far opted into the class in
Lusardi v. Xerox.



308

2. Positions of Salaried Employees

Most salaried positions are sales representatives
or professionals such as engineers, accountants, personnel
administrators, financial analysts and marketing people.
Some secretarial and clerk positions are included in the
salaried category, but not much is known about them as
potential class memhers.

C. Geographic

Potential plaintiffs are and were employed nationwide.
Xerox has about 265 facilities and employees at most of these
facilities appear to be implicated. Most terminees are con-
centrated in the northeast in New York, Massachusetts, Con-
necticut and New Jersey. Xerox headquarters is located in
Stamford, Connecticut and has a centralized, computerized
personnel data system. We will concentrate our investigation
at the headquarters. However, if this investigation leads to
litigation, we will need to travel to Dallas, the West Coast.
and to the Northeast for depositions, document copying, and
witness interviews.

II. PROOF

A. Documentary-Preliminary

1. Though Xerox has stated that the massive terminations
were required to reduce the number of employees, the evidence
shows that from May 1980 to March, 1983 Xerox hired more
people than were terminated. While 14,594 salaried employees
were terminated, 16,325 were hired.. Ads have appeared in the
New York Times and other major papers just about every Sunday
seeking to hire people for the very jobs from which charging
parties/ plaintiffs were RIF'd.

2. In Reprographic Manufacturing, an engineering center in
Rochester, N.Y.. 677 professionals were terminated during this
period, of whom 415 (61.3%) were 40 or over. There were
at least 48 new college hires during 1983 who replaced RIF'd
older workers.

3. office Products Division

The original named plaintiffs in Lusardi worked in
this division. Of the 291 sales reps and professionals termi-
nated during the period above, 206 (70.7%) were over 40 at
termination. (See B below as to hires in this division)

4. When the original named plaintiffs in Lusardi were
fired, the company said they were selected because their sales
were low. They all had histories of high sales and had good
performance reviews until the one just prior to termination.
Younger sales reps who ranked lower than plaintiffs were not
RIF'd. Only 6 of 60 account reps whose sales were lower than
Lusardi's were RIF'd. At least 3 of these were over 40. The
age of the other 3 is unknown.

5. A computer tape recently given us by Xerox shows that
65.9% of their salaried workers are below 40. A printout (see
attachment) also shows a sharp drop in the number and percentage
of employees aged from 44 to 50. These numbers and percentages
are low compared to the normal workforce.

6. We have 64 charges shown as active in our records --
some of these charging parties have undoubtedly become plain-
tiffs by now. A few of these are now with 706 agencies.

- 3 -
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Thirty-two of the active charges are in our Buffalo office.
All active charges allege, at minimum, terminations on
the basis of age. Xerox seems to have stopped submitting
information requested to investigate these charges.

7. Private plaintiffs' lawyers have a memo which was
circulated at HQ which announced a strategy of getting rid of
senior professionals' to save money.

B. Testimonial

1. A former VP of Business Systems, who also served
Xerox as chief financial planner, will testify that it was
the practice of division managers to cut costs by getting
rid of higher paid, and therefore older, employees. He states
that the actions of Xerox management often differ from what
they announce they are doing, and he has concluded there was
no real reduction in force. He was fired in January 1980
which makes his claim untimely. He's willing to testify and
assist us in analyzing data regarding corporate policies and
practices.

2. The former Human Resources Manager for the Office
Products Division will testify that in early 1982 he hired as
many people just out of college to be sales representatives as
were terminated in Nov. 1981. (That was the time large
numbers, including the named plaintiffs, were RIF'd). He was
terminated in 1982 and was not permitted to transfer to
another job he found with a subsidiary. He will testify that
the files of the workers RIP'd in November 1981 came to OPD
headquarters without proper documentation as to how they were
selected for RIP. He states that most of those RIF'd without
any of the proper procedures completed were over 40. When
he brought this problem to the attention of an attorney in the
Xerox General Counsel's office, the attorney agreed with him
that they were in trouble with potential ADEA violations.
This former manager has several stories about meetings in
which top managers told underlings to get rid of the 'old
guys." He remembers that young OPD employees were given
transfers to other divisions in lieu of termination, That
option was unavailable to those over 40. To select employees
for termination, a matrix including 'potential' was used.
Potential was interpreted to mean possible years of high
achievement and promotions left, so that Xerox managers found
new college graduates to have the most potential.

3. Many people can testify as to their individual situ-
ations, typically that they had a long history of high per-
formance, several promotions, and a drop in performance rating
followed by a sudden notice of termination. They almost always
were immediately replaced and have knowledge that their job was
not eliminated.

4. Most potential plaintiffs made between $40,000 and
$85,000 a year. Many will testify that in most cases their
retirement benefits, potential or those they are receiving,
have been reduced by 1/2 to 2/3 because they were forced
to retire early or were terminated. Some have medical problems
which has made getting another job more difficult and has
made their loss of health insurance benefits particularly
important.

5. Private plaintiffs have requested a jury trial. It
appears we have many potential witnesses who are sympathetic,
knowledgeable and articulate.
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

WASHINGTON. D.C. 20506

' I.

Letter of Violation

I issue, on behalf of the Commission, the following findings
as to the compliance of Xerox Corporation with the Age Dis-
crimination in Employment Act (ADEA), as amended.

The Commission has determined that the Xerox Corporation has
discriminated against individuals named, and yet to be named, in
violation of Section 4(a) of the ADEA by following em-
ployment policies and practices which discriminate against
salaried employees and former employees within the protected
age group from 40 to 70. These policies and practices include,
but are not limited to, selection of employees for termination on
the basis of age.

Section 7(b) of the Act requires that before instituting any
action the Commission shall attempt to eliminate the discrimi-
natory practices alleged and to effect voluntary compliance with
the requirements of the Act through informal methods of concili-
ation, conference, and persuasion. Section 7(e)(2) of the
Act provides that the statute of limitations period which is
applicable to Commission enforcement will be tolled for up to
one year after conciliation is begun.

This determination will serve as notification that the Commission
is prepared to commence conciliation in accordance with §7(b).
The period during which the statute of limitations is tolled,
as provided in §7(e)(2), begins upon issuance of this letter.

It is the policy of the Commission to notify the persons
aggrieved by the violations which are the subject of this
determination of their independent right of action under the
ADEA. However, we plan to withhold such action for at least
10 days in order to provide you with an opportunity to discuss
this matter further. Carlton Preston, a member of my staff
with whom you have already met, will be contacting you shortly
to arrange a meeting to begin conciliation.

on behalf of the Commission,

esN. Finncy
Associate General Counsel

Date i
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Xerox CoOoraoin /
P o B.. coo
S-amnold C 0o6ecIcui 00904
203 329 8700

Ofice of Genera. Coursed

April 30, 1984

James N. Finney, Esq.
vrroV Associate General Counsel

)(iRO Equal Employment Opportunity Commission
Washington, D.C. 20506

Re: EEOC Investigation

Dear Mr. Finney:

I am writing to reply to your letter of April 19th (copies of
which Xerox received here on April 26th and April 30th) and to
express my understanding of the salient points of our telephone
conversation on April 26th.

There have been no hearings held or findings or determinations
made formally by the Commission itself. Rather, you issued the
letter of April 19th on the basis of a memorandum by one of your
staff members and pursuant to a delegation of authority to cer-
tain officials in the EEOC, at their discretion. to issue form
letters from the EEOC's Compliance Manual.

We consider the EEOC's action to be capricious. The letter was
issued before the EEOC could have analyzed all the information
It had originally requested from Xerox and without giving Xerox
the opportunity to respond-to any of the allegations or circum-
stances giving rise to the purported findings of violation. We
understand the true purpose of the letter is to toll the statute
of limitations contained in the ADEA and to invite resolution of
the claims through informal methods of conciliation.

Xerox denies It has violated the ADEA, but as I stated to you,
it is willing to meet promptly with the EEOC to conciliate and
resolve the issues. We understand that, at our meeting, the EEOC
will be prepared to discuss the factual bases for its purported
findings, as well as specific suggestions for remedying the
claims of identified, aggrieved individuals. We suggest that the
conciliation process begin as soon as possible. We are ready to
meet now.

We look forward to hearing from your staff promptly.

Very truly yours,

Ph1iipE. 54 11
Associate General Counsel

PES: bak
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

WASHINGTON. D.C. 20506

May 11, 1984

To: Xerox file

From: Judy Mathis

Subject: Summary of Hearing May 2, 1984, Lusardi v. Xerox
from transcript ree'd 5/10/84

Bob Jaffe and his associate, Max Manshel, appeared for

plaintiffs. For Xerox Lawyers from their New York and New Jersey

firms, their General Counsel, Banks, Associate GC Smith, Assoc

GC Paul, Sr. Litigation Counsel, Sandy Hodinott appeared, along

with 4 other corporate officers.

Xerox asked to meet with Judge Stern to inform him that the

EEOC Latter of violation had been received and to ask his per-

mission to keep its contents secret until after the May 9th dead-
line for plaintiffs to opt into the private suit. On advice of their

SEC counsel they believed they had to reveal the LOV to the SEC,

however, they wanted to reveal only that they had received such

a letter, along with their explanation of what it means. They

sought the Court's agreement to keep the letter from being re-

leased to current and potential class members. Xerox wanted the

plaintiffs' lawyers to be prevented from advising clients and

potential clients about the LOV. The Xerox position regarding the

LOV is that it is misleading because, they told the Judge, there

really has been no change in the EEOC's position and the fact that

the Commission is investigating has already been revealed.

Judge Stern's major concern is the possible effect any con-

ciliation between the EEOC and Xerox will have on the Lusardi suit,

and whether EEOC, should it file suit, would represent plaintiffs

in the Lusardi action. He specifically asked counsel several

times whether EEOC will be conciliating on behalf of anyone who

has opted into the lawsuit. He expressed the concern that the

Commission may be conciliating on behalf of, or in some way cutting

off rights of people, who don't even know the conciliation which

concerns them is taking place. Additionally, Judge Stern questioned

counsel closely on the effect of the tolling of the statute of limi-

tations, brought about by the LOV, on the lawsuit and on the rights

of potential plaintiffs.

The Judge decided that knowledge of the LOV is important

to those weighing the decision to opt into the lawsuit. He directed

Xerox to give Jaffe a copy of the letter and strongly implied to

Jaffe that it is his duty to see that plaintiffs and potential

plaintiffs have this information. HIe affirmed that he cannot

interject himself between plaintiffs' lawyers and their clients.

He told Xerox they can say whatever they want about the letter

except that they "will pay" if they make misleading statements.

Xerox counsel Freund sald Smith sometimes misled and, in a few

instances, gave inaccurate information to the Court. They described

the LOV as a form letter only issued to toll the statute of limi-

tations. They stated that "EEOC counsel" confirmed that no findings

have been made by the Commission and that the "letter is merely

based on a memorandum from a staff attorney." In addition, they

made the point more than once that the Commission has only just

begun its investigation, since the data submitted by Xerox was

given to EEOC "only a day or two" before the LOV was issued, so

the "EEOC could not possibly have analyzed the material."

Smith took the position that EEOC cannot represent any of

the poeple who have opted into the lawsuit, on the theory that

the Commission must conciliate before litigating and these

people have begun litigating. He told the Judge that he had no

notice of the LOV before he got it in the mail. Freund asserted

that the LOV only tolls the statute of limitations for any law-

suit the EEOC night file; it is not tolled for individuals who

might want to sue. Freund and Smith implied that the WV and

conciliation secret secret because the EEOC wants it that way.

About the conciliation, Freund strongly implied that any

agreement would include a settlement of the lawsuit and finally

guaranteed to the Judge that Xerox would not conciliate as to

the plaintiffs in the lawsuit without representation by plaintiffs'

attorneys.
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UNITED STATES GOVERNMENT

memorandum
D. June 4, 1984

*0t Robert L. Willi
Regional Attorney

ounes Presentation Memorandum
John Mitro v. Natick School Committee and
Education Association of Natick
Charge No. 011-82-0822

TO Michael A. Middleton
Associate General Counsel

Enclosed please find the Presentation Memorandum an4dDraft
complaint recommending litigation of the above referenced
charge.

Enclosures

RLW/grc

PRESENTATION MEMORANDUM

I. Introductory Information

1. Statute Involved: ADEA.

2. Parties

a. Respondents: Natick School Committee and
Education Associatlioeaf Natick

b. Defendants: Same

c. Charging Party: John Mitro

3. Brief Summary of Nature and Scope of Proposed

Suit:

The Issue in this case is whether respondents
have violated ADEA S 4(a), (c) and (e) by
agreeing to a voluntary retirement Incentive
plan which is restricted to teachers 55-61
years of age, which pays a ten percent salary
increase to teachers in that age bracket who
give advance notice of early retirement, and
which excludes from elIgIbility for partici-
pation teachers who have attained the age of
62 or more. The suit will be on behalf of the
Charging Party and other teachers ineligible
because or age.

4. Case Numbers and Charge Numbers:

011-82-0822: Mitro v. Natick School Committee

011-82-1041: Mitro v. Education Associatlon of
Natick
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5. Location or facilities: Natick, Mass.

6. Size of Work Force: ovcr 20: precise number un-
known

7. SIC Code:

8. Nature or Respondents' Business: Public schools;
teachers' union

II. Administrative Record Narrative/Jurisdiction

1. Summary Case Processing Chronology

a. Date Charge Filcd: January 25, 1982

b. Referral History: rcferred to Massachusetts
Commisslon against Discrimi-
nation on February 8, 1982

c. Date of Letter of Violation: February 23, 1984

d. Date of NotIfication of Conciliation
Failure: April 2, 1984

e. ADEA Flnd1ngs: Violation of ADEA S 4(a)(1) by
excluding John Mitro (and other
individuals to be named) from
eligibility because of their
having attained the age of 62
or more.

T. Jurisdiction: The retirement Incentive program
became effective September 1,
1978. The Charging Party became
too old to be eligible when he
attained the age of 62 on November
18, 1979. He retired on March 1.
1983. He claims that in September
1981 he gave advance notice of In-
tention to retire as of June 1982.
Ilis charge under ADEA, alleging
that intention, was served on
the school committee In May 1982.
The discriminatory terms of the
retirement Incentive program
affected his pay until the actual
date of his retirement. Because
the discrimination is willful,
the limitations period is three
years. A complaint can be filed
at least up to Septcmber 1, 1984
plus 37 days thereafter because
of the tolling effcct of efforts
to conciliate.

2. Comparative Scope of Decialon/Determinatibd
and Suit

a. Charge

Basis.. - Age discrimination

Issue - Permissibility under ADEA 5 4(a) of
retirement Incentive plan excluding
as ineligible teachers over 61 years
of age.

Facilities - all

b. Unalleged but decided: N/A
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c. Proposed Suit

Basis - same

Issues- complaint can also allege a violation
of ADEA 5 4(c) and (e).

Facilities - same

d. Additional Issues - Conciliation efforts were
fruitless. The issues under
5 4(c)and (e) are closely
related to the issue under
5 4(a).

e. Poster Failure: N/A

III. Other Related Action

1. Contract Compliance Check: N/A

Affirmative Action Plans: N/A

2. Other Suits Against Respondents: None ragI¶ng Issues
have presented.

3. Pending Charges: None

IV. Proof

1. Factual and Legal Analysis

The theory or the case is differential treatment
based on age. The retirement incentive plan is
restricted to teachers 55-61 years of age; it
explicitly excludes from eligibility for parti-
cipation teachers who have attained the age of
62 or more. A teacher 62 or over who elects
early retirement and gives advance notice will
not receive the ten percent pay Increase offered
under the plan.

a. Proof by EEOC.

The terms of the plan Itself, embodied in the
collective bargaining agreement between respon-
dent school committee and respondent union,
afford direct proof of discrimination based
On age.

h. Defenses. Respondents will argue:

(1) Waiver.

The Charging Party was one or several
teachers urging adoption by respondents
of a retirement incentive program.

He could have opted to take part in the
program in 1978, but he chose not to.

Although he did not receive the program's
10% salary bonus, by postponing retirement
until he had became 65 he received higher
pension payments than he would have re-
ceived under the program, and therefore
cannot claim economic disadvantage.

(2) Economics

Teachers 62 or over do not need a salary
bonus to induce early retireement.

(3) Voluntary Nature of Program
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The program Is optional and therefore
does not discriminate.

(4) ADEA 5 4(f)(2)

The program is exempt from the ADEA as
a bona fide employee benefit plan

c. Reb-ttal. These defenses can be rebutted:

(1) Waiver.

The Charging Party urged adoption of re-
tirement incentives but did not recommend
age-specific limits on eligibility or bene-
fits.

The fact that he did not elect early re-
tirement under the program in 1978, when
he was eligible, does not bar his recourse
to the ADEA in 1982.

The concept of waiver under the FLSA and
the ADEA is narrowly limited. An
employee who accepts substandard
wages pursuant to a contract or
release can nevertheless sue for
amounts owing under the statute.
I...klnSr-,a-ving-sa Barnk v. O Neil,

As an individual barred from the
program because of his age, he
can claim the 10% salary bonus
for the period rollowing notifI-
cation of his intention to retire.

(2) Economics

Even assuming the correctness-.f
respondent school committee's
claim that teachers 62 or over
do not need a retirement Incen-
tive, the specification of age
In connection with a salary bonus
Is itself actionable under ADEA
5 4(e). In fact, some teachers
planning to continue teaching
till 70 may need an inducement
to retire sooner, even If they -
are over 65.

(3) Voluntary Nature of Program

The fact that the plan was voluntary
ought not to shield respondents from
the ADEA. Voluntary or not, it
necessarily affected the career plan-
ning of every teacher 55 or over, and
thus constituted a term, condition or
privilege of employment as to which
respondents are forbidden to discrimi-
nate on the basis of age. See Arizona
GovernningC~oR5tntee v. Wormis, 3T 7.S
L.7. IV43, 5245 k(U. TS 983)
(voluntary deferred compensation offer-
ing lower benefits to women than to men
held to violate Title VII). Purther-
more, apart from conciliation or settle-
ment, a worker's voluntary relinqulshment
of wage payments under the PLSA does not
bar the worker's subsequent action to
obtain those payments. See Brookl n
Savings Bank v. O'Neil, 324 U.S. 697
(195) It follows under ADEA 5 7(b)
that voluntary acceptance or relin-
quishment of salary increases paid
under a discriminatory age-specific
retirement incentive plan would not
bar a subsequent action under the
ADEEA.
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(4) ADEA 5 4(f)(2).

The defense under ADEA S 4(f)(2) is
not available to respondents. Their
retirement incentive planiqn.pt an
employee benefit plan within the
meaning or that provision, because
age is not an actuarially significant
factor in the plan's cost. See 44
Ped. Reg. 30648, 30649-50 (1979);
29 C.P.R. 5 860.120. Respondents
would not be able to show that In-
cluding older teachers in the plan
on the same basis as the teachers
55-61 would cost more because or the
older teachers' age. Instead, the
cost or the plan Is determined\by
the dollar value of the salary in-
creases offered under the plan, and
the dollar value of those Increases
Is determined by salary level, not
by age. Conceiwrably, moreover, some
of the older teachers would opt ror
early retirement sooner than would
some of the teachers 55-61; to that
extent the school committee would
actually pay less on account of the
older teachers than on account or
the younger.

Case Law

As yet, no decision has come down under the ADEA
which addresses age-limits in retirement incentive
programs. The case most nearly in point is EEOC v.
Borden's Inc. 33 E.P.D. 1 3X,140 (9th
CTr. 71t*)T5;ich invalidates, under the
ADEA, a policy denying severance pay to
workers slated for reduction in force who
are eligible to retire.

Special Proof Requirements

The age-apecific terms of the program itself
are the most direct proof of the respondents'
discrimination. As to liability, the case may
be amenable to summary disposition.

Proof of the date the Charging-Party notlSLed
respondent school committee or intention to
retire may involve his testimony. On the pre-
sent state or the record, there seems no
reason to regard his testimony as less credible
than that or other witnesses. But even ir he
is contradicted, his charge, riled in January
1982, contains an allegation erfectively noti-
fying respondents of intention to retire.

Willfulness Under ADEA

The age limits In the retirement Incentive
program are the product of collective barg-
alning, and therefore were adopted knowingly
and intentionally.

EEOC Profile, SMSA, Statistical Data. N/A

V. Lathes

82-546 0 - 88 - 11
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No problem with laches ia anticipated. The
period between filing of the charge and sub-
mission for litigation Is less than 36 months.
The period between conciliation failure and
submission for litigation is less than 9
months. Although more than 24 months have
elapsed since the charge was filed, neither
respondent has claimed prejudice. The charge
was mailed to respondent school committee on
May 18. 1982.

VI. Impact Section

1. Back Pay and other reliet

Approximately $1300 for Charging
Party, plus interest, plus $1300
liquidated damages.

Por others similarly situated, to be
cal culated.

2. Cost of Litigation

Probably minimal, because the case lends
itself to summary disposition.

3. Other factors in recommending litigation

This sort of retirement Incentive plan,
with age-limits excluding workers 62 e,-
over, ti apparently common In Massachusetts.
The case would have precedential value and
should not be particularly difficult to win.

V1I. Jury Trial Demand

A jury is demanded, but the case appears
suitable for summary judgement.

VIII. Conclusion and Recommendation

This case presents a question of law which
warrants litigation and resolution. On
that basis, we recommend that the litiga-
tion of this case be approved.

Dated: New York, New York
May , 1984

Regional Attorney

ANNr ThAuhth ANDERA
Senior Trial Attorney

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

New York District Ofrice
90 Church Street, Rm. 1301
New York, New York 10007
(212) 264-7188
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Dr AFrTM n ONL Y

UNITED STATES DISTRICT COUNT
DISTRICT OP MASSACHUSETTS
-- -- ----- - - - - - - - - - - X

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION,

Plaintirf, Civil Action No.

V.

THE SCHOOL COMMITTEE OF THE COMPLAINT
TOWN OF NATICK, MASSACHUSETTS
and THE EDUCATION ASSOCIATION
OF NATICK,

Defendants,
…_ __ __ - …------… - x

JURISDICTION AND VENUE

1. Jurisdiction of this Court is Invoked pursuant to

28 U.S.C. 55 1331, 1337, 1343 and 1345. This is an action a

uthorized and instituted pursuant to Section 7(b) bf the Age

Discrimination in Employment Act of 1967, as amended, 29 U.S.C.

55 621 et seq. (hereinafter the "ADEA"), which incorporates by

reference Sect ona 16(c) and 17 of the Pair Labor Standards Act

of 193 a nd d, 29 S.C. 55 216(c), 217.

2. The discriminatory practices alleged below were and

are now being committed within the State of Massachusetts.

PARTIES

3. Plaintiff, Equal Employment Opportunity Commission

(hereinafter 'the EEOC"), Is an agency of the United States of

America charged with the administration, Interpretation and en-

forcement of the ADEA and Is expressly authorized to bring this

action by Section 7(b) or the ADEA, 29 U.S.C. J 626(b). as

a amended by Section 2 of Reorganization Plan No. 1 of 1978, tat.
3781.

4. At all time mentioned herein, DefendantASchool

Committee of the Town of Natick, Masaachusetty, (hereinafter

V "Defendant Committee") as continuously been and is now an agency

or Instrumentality of the Town of Natick, Massachiusetts, which

is a political subdivision of the State of Massachusetts. The

,Vgr = ,s3f7,ots e4 r
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committee has power to hire and ceploy, 0. L. Mass. ch. 71 5 38;

C'.w(Mu ol i.-- *---"+ pls4L- and Is an "employer" within the meaning

of ADEA 5 11(b). 29 U.S.C. 5 630(b).

i 5. At all times mentioned herein, DefendantEducation

*'V Association of Natick ( ndant Union`)Ahas continuously been

a a labor organizatl n within the meaning of - (.')

vsz 4e.9-z ADEA 5 1 % c29 C. 5 630(d) and (e).

STATEMENT OF CLAIMS AND ALLEGATIONS

6. Before instituting this action, representatives of

the EEOC attempted to eliminate the discriminatory practices

hereinafter alleged and to effect voluntary compliance with the

ADEA throueh informal methods of conciliation, conference and

persuasion, in accordance with ADEA 5 7(b), 29 U.S.C. 5 626(b).

7. Effective September 1, 1978 and thereafter, Defen-

dants negotiated and agreed upon a collective bargaining agree-

ment, which as subsequently amended, provided for a retirement

vt incentive plan incorporating the following terms and conditions ff

v ~ < C ~ v~ 4vaz~A z dhd M S
"ARTICLE XYI- EARLY RETIREMENT INCENTIVE

-In order to provide an incentive for early
retirement for those who so desire, and In
order to preserve Job opportunities for younger
teachers who would otherwise now face a reduc-
tion in force, the parties have negotiated'-this
article.

OA) A teacher who is retiring from the Natick
school system and is retiring at age 55. 56,

57, 58, 59, 60 or 61 shall be eligible for

salary increases as follows:

"1. A teacher who gives written notice
to the Superintendent of his/ her re-
tirement three (3) school years In
advance of the effective date of his/
her retirement shall be paid at 1.10
of the salary position that the
teachers' salary schedule Indicated
he/she would earn for each of the
three years preceding the effective
date of his/her retirement.

12. A teacher who gives written notice
or his/her retirement two years In ad-
vance in accordance with the prior
Section shall be paid at 1.10 for the
two years preceding retirement; and a
teacher who gives written notice one
year preceding retirement shall receive
the 1.10 salary for the last year pre-
ceding retirement.

"3. The notice under the above Section
must be given by December 1 preceding...
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the first school year In which the
raise Is effective.

"B) ...This Article applies only to those
teachers who retire no later than June 30
following their 55, 56, 57, 58, 59, 60 and
61st birthday, or for 12-month administrators
who retire no later than August 31, following
their 55, 56, 57, 58. 59, 60 and 61st birthday.
The notice of retirement Is final and teachers
electing this provision must be retired from
the Natick shcool system effective on the date
Indicated.' n -'-*r -

8. By agreeing to the terms and conditions of the re-

tirement Incentive plan quoted above. and by putting them Into

effect, Defendant Committee has willfully discriminated against

employees over 61 years of age with respect to their compensa-

tion, terms, conditions or privileges of employment, including,

without limitation, one John Mitro, the Charging Party herein,

in that Defendant Committee excluded such employees, because

of their age, from eligibility to receive the salary increase

provided for participants in Defendants' retirement Incentive

plan, and has thus willfully violated ADEA 5 4(a)(1), 29

U.S.C. 5 623(a)(1).

10. By agreeing to the terms and conditions of the re-

tirement Incentive plan quoted above, and by putting them Into

effect, Defendant Committee has willfully limited, segregated

or classified its employees In a way adversely affecting the

employment status of employees over 61 years of age, because

of their age, Including, without limitation, John Mitro, the

Charging Party herein, and has thus willfully violated ADEA

S 4(a)(2), 29 U.S.C. S 623(a)(2).

10. By agreeing to the terms and conditions of the re-

tirement incentive plan quoted above, and by putting them Into

effect, Defendant Union has willfully discriminated against

employees of Defendant Committee over 61 years of age, because

of their age, including, without limitation, John Mitro, the

Charging Party herein, and has thus willfully violated ADEA
4,j ( s) a (s3)

S i4(c)(1 29 U.S.C. S 623(c)(1 _

11. By agreeing to the terms and conditions of the re-

tirement incentive plan quoted above, and by putting them Into

effect, Defendant Union has willfully limited, segregated or

classified employees of Defendant Committee In a way adversely

affecting the employment status of employees over 61 years of

age, because of their age, including, without limitation, John

Mitro, the Charging Party herein, and has thus willfully vio-

lated ADEA S 4(c)(2), 29 U.S.C. 5 623(c)(2).
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12. By agreeing to the terms and conditions of the

retirement incentive plan quoted above, and by putting them

into effect, Defendants have willfully printed or published,

or caused to be printed or published a notice relating to em-

ployment by Defendant Committee indicating a preference, limi-

tation, specification or discrimination based on age, and have

thus willfully violated ADEA 5 4(e), 29 U.S.C. 5 623(e).

13. A judgment restraining violations of the ADEA and

requiring payment of amounts owing to persons as a result of

a violation or the ADEA iSe ,icalv a th ied b ADEA

5 7(b). 29 U.S.C. (b S.

PRAYER FOR RELIEF

WHEREFORE EEOC respectfully prays that this Court:

A. Crant a judgment permanently enjoining Defendants,

their officers, agents, employees. successors, -thigns and all

persons in actn v concert or participation with them fromw tADA f ,,_,ation wth theU (4D .U L .fC..~z.
V Vz violating tHiiprovisions of 3 1 ts IT -^

Orde--.Order Defendant,$Ato make whole John Mitro and all

other persons adversely effected by the discriminatory practices

described herein, by providing the affirmative relief necessary

to eradicate the effects of suchscriminatory practices.

PDAW-Order DefendantIto make whole those persons adver-

sely affected by the discriminatory practices described here-

in by enjoining the continued withholding of amounts of back-

wages plus interest owing as a result of the violation of the

v'- ADEA, in amounts to be proved at trial pursuant to 1 7

So f ha a v T-IA. AtA ^ , 29 U.S.C. S 217; and by order-

ing ayment of an equal sum as liquidated damages, pursuant to

.&5WPU
4

6(c) , 29 U.S.C.
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29 U.S.C. S 216(c), to John Mitro and all other persons ad-

versely affected by Defendants' violations of the ADEA.

C- bk. Grant such further atfirmative relief as the

Court may deem just and proper.

.8- Award the Commission its costs in this action.

JURY DEMAND

The Commission requests a jury trial or all questions

of fact raised by Its complaint. -

DA -. BELAW

General CounselIA tz,6)

MtCNAEL A. MIDDLETON
Associate General Counsel

EQUAL EMPLOYMENT OPPORTUNTIY
COMMISSION

2401 "E" Street, N.W.
Washington, D.C. 20507

ROBERT L. WILLIAMS
Regional Attorney

ANN THACHER ANDERSON
Senior Trial Attorney

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

New York District Office
90 Church Street, Rm. 1301
New York, New York 10007
(212) 264-7188
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n out ^0.S 0wt0*rr ~~~COM..5SION >

14 WA5 .tJuly 20,1984 aft Sr

GZSllA~t MIAU4 RaeO

MEMORANDUM

TO Michael A. Middleton
Associate General Counsel
Trial Services

FROM Johnny J. butler
General Counsel (Acting)

RE Early Retirement Cases that mer General Counsel
Rejected

' At the SCIP/SCEP meeting this week it was revealed that the former
General Counsel had rejected some early retirement cases which

\l thad been sent to him for litigation recommendation. Chairman
Thomas, Commissioner Webb, and Commissioner Gallegos request that
those cases be placed on the Commission agenda.

i i would also like a listing for FY '84 of the number of PM's recom-
Al | mended by the Regional Attorneys, the number approved by General

I Counsel and forwarded to the Commission, the number rejected by
General Counsel, the number approved by.the Commission, and the

. * I number rejected by the Commission. With respect to the rejections
the Commission and the General Counsel I would like to know the

n fame o the cases and the reason for the rejections.

Also, I would like to remind you that I want you to develop a
tracking system for all PM's, Subpoena Appeals, and Appeals Recom-
menaations, somewhat akin to 'status sheets' used by compliance

I personnel in the field offices. In audition, you need to establish
/ some suggested processing times for these matters. The tracking

systems, and suggested processing times should be submitted to me
within thirty days.

£2'
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UNITED STATES GOVERNMENT

Cem-orandum
July 24, 1984

Robert L. Wl::
Regional Attorn

Mitro v. Natick Sch 1 Committee (011-82-0822)
Mitro v. Natick Education Association (011-82-1041)

Michael A. Middleton,
Associate General Counsel
Trial Services Division

Pursuant to my conversation over the telephone today
with Paul Brenner, this case is being resubmitted

GPO : A P 44A (S- C3l5 (1013

* h:1913 0 - 1 (26S (91033)
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fUAD IAuYMUT OOUNITY COMMISSioN

WASHIMaTOe. D.CI Ue

ebbSAI co AIEL

AD 25 ml

M E M O R A N D U M 6. .Z k

TO Robert L. Williams
Regional Attorney
New York District Office

FROM : Michael A. Middleton j,

Associate General qo L

Trial Services Div5ison -

RE Mitro v. Natick School Committee

& Natick Education Association

Charge Nos. 011-82-0822 & -1041

For reasons stated in the attached staff review memorandum, 
this

Age Discrimination in Employment Act case is being returned without

approval or rejection of your litigation request, in order 
to await

the Commission's adoption of an enforcement policy regarding 
early

retirement incentive plans.

The duplicate Presentation Memorandum files are returned 
herewith.
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WAS.MCTOq. S.C. =S6

Orr= NW THE
Wf54LA.LS-L June 21, 1984

M E M O R A N D U .

TO Michael A. Middlaton

FROM Paul D. Brenner >d

RE Review of Presentation Memorandum-
Natick EMass.3 School Committee, &
Education Association of Natick

I recommend a ajos litigating this ADEA case, submitted by the New
York District Of ce, until such time as the Commission formulates
an enforcement policy on early retirement incentive plans.

The case involves a collectively bargained, early retirement incen-
tive plan for teachers, which was implemented in September 1978 and
is still in effect. Under Respondent's plan, teachers between the
ages oF 55 and 61 are given an automatic 10 percent salary increase
upon announcing their voluntary election to retire at the end of the
school year. Such salary increases substantially enlarge the amount
of the teachers' annual pensions, which are based in part on their
final annual salaries.

The alleged violation in this case stems from the fact that teachers
aged 62 and older are excluded from participation in the retirement
incentive plan. For example, the Charging Party was age 64 when she
announced her intention to retire at the end of the 1981/82 school
year; and thus, she was ineligible to receive the 10 percent salary
increase. However, CP could have taken advantage of the retirement
incentive program when it was first implemented in 1978; and thus,
she arguably suffered no cognizable injury when she later retired.
Horeover, CP arguably mitigated any damages she suffered not only by
continuing to collect her pay check, but also by earning additional
oension credits (more years of service and higher annual salaries)
between 1978 and 1982.

The Commission has not yet taken any position on the application of
the ADEA to retirement incentive plans, although the entire matter
is under continuing study by the Office of Legal Counsel and SCEP.
Therefore, until such time as the Comm:ssion does adoot an enforce-
.ment policy on the subject. it would be inappropriate to consider
this case for l1tication. See em., attacned memorandum, Middlemr,
to WIl:&ms. Feb. 10, 1984, re North Tonawanda Board of Iducation.
in mnich :G,/Tr:al declined to recommend t-hat te Commisstuon
=ate a slr.-ilar case rnvolv;:nc an early retirement incentIve o-an.
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July 27, 1954

To: Don Reisler
From, Judy Mathis

POINTS OF DISCUSSION

Thanks again for the assistance you and Mark Richardson
provided yesterday in the meeting at Xerox Headquarters. We
feel the meeting was productive and that the contribution by
you and Mark greatly enhanced the knowledge we gained.

We wish to set up promptly the third conciliation meeting with
Xerox. During that meeting we plan to show, at least in overall
figures, a statistical disproportion, by agc, in the employees
terminated over the applicable years. showing this disproportion
is sufficient to support the inference, during conciliation,
that each class member is entitled to relief.

Following are possible statements we would like to be able
to make at this meeting:

A. When we select those whose annualized salaries are $20,000
or greater (to eliminate all but sales and professional
employees):
1. were terminated between 1980 and 1983
2. were hired between 1980 and 1983

we would like to divide these terminees and hires by ages
and display side by side

the same figures for all those whose title is sales rep;
the same figures for all those whose title is engineer.

B. For those with salaries $20,000 or greater, the comparison
by age of those terminated between 1980 and 1953 with those
who are active as of 12/31/83 shows:

the same figures for all those whose title is sales rep;
the same figures for all those whose title is engineer.

the percent of employees who were over 45 or 50 (or whatever
age appears to be a break point) at termination compared to
the percent of employees at that age who are among actives
as of 12/31/83.

C. For a 3 month period (to be chosen by DBS), for all those
whose title is sales rep and for all those whose title is
engineer;

1. number and average age and average tenure of ter-mineas
2. number and average age of hires into the position title
3. the average tenure of actives, as of 12/31/83. in the

position title

We of course are open to your advice as to the reliability
and effectiveness of these statements and also to your suggestions
of other points we may wish to make. We would like to break the
analysis down to specific divisions, but the lack of consistent
meaning in the organization codes may make separation into units
smaller than group level too time consuming at present. The list
of statements we wish to make are listed in descending order of
prioity.

In order to compose a letter to Xerox outlining the lack
of cooperation in providing adequate responses to our request
for information, we need to be certain we understand and compre-
hend the implications of the information given us by Mr. Stone.
Please comment on or correct these tentative conclusions we
have reached:
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1. Stone has known since the computer files were constructed
that they do not the contain meaningful descriptive
data regarding position, division and department which
our request for information specifies in I.e., 2.c.. 3.c..
4.d., 6., and 7.d. He also knew that the job family codes
would in part answer the request and Xerox chose to stay
silent until 7/25 about the existence of the job family
codes. (Phil Smith represented during our first
meeting on March 13 that the job codes and organization
codes would answer the specific parts of the request
noted above) Stone has also known that the organization
codes, beyond the first character, are without consistent
meaning and that their assignment to a specific employee
is arbitrary.

We can only interpret this situation as a misrepresentation
by Mr. Smith, as a failure by Xerox to respond adequately
to our request for information, and as a lack of good
faith by Xerox.

2. From the organization codes given in the files, only
group level for individual employees can be consistently
and reliably determined. Lower levels of organization
are not uniformly coded and we have no coding information
which gives the meaning of characters beyond the first
second and third positions. Stone responded to my question
about a list of those codes by saying they do not have
such a list: that this information is kept by the group.

3. To look at all employees in a specific position we must
rely on the position title as the job codes are not very
meaningful.

4. We would like to have the job family codes, along with

a dictionary of their meanings, names of employees and
a year end file of active employees as of 1980, 1981,
and 1982. How important are these?

Please add any additional conclusions you have made which
you think we should include in our letter to Xerox.
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[NOTE; ACCORDING TO JAMES FINNEY, THIS MEMORANDUM WAS
FORWARDED TO MEMBERS OF THE COMMISSION IN EITHER LATE
JULY OR EARLY AUGUST OF 1984.]

TO: Clarence Thomas
Chairman

Tony Gallegos
Commissioner

William A. Webb
Comi.i stone r

Fred W. Alvarez
Commissioner

THRU: Treva McCall
Executive Secretariat

TtRU: Odessa M. Shannon, Director
Office of Program Operations

FROM: James N. Finney, Director
systemic Programs

SUBJECt: Request for Approval for Funding of Expert's
Services Contract in EEOC v. Xerox

After a several months of Investigation of allegations of
age discrimination by the Xerox Corporation, Systemic Programs
issued a Letter of Violation of the Age Discriminatlon to
Etplcymsnt Act on April 19, 1984. The Conciliation which has
followed issuance of the Letter, pursuant to the provisions
of the ADEA, has been conducted by the Litigation and Coordi-
nation Division of Systemic Programs. From the responses
by Xerox, it appears that the company is unwilling to provide
the relief which would settle this charge and that the chancecs
of successful conciliation are slim, While we continue to
hope that we can resolve this apparent violation of the ADEA
short of litigation, we must be ready to move quickly to
prosecute a lawsuit should conciliation fail. We are at a
point in our negotiations where we expect to sake the decision
that conciliation has failed within thirty days. Because
the contracting process is a lengthy one, we are seeking
funding approval now so that the contract for expert services
will be in place at the time we anticipate ftiing suit,
should our estimation of Xerox's response prove correct.

Since 1980 the Xerox Corporation has terminated thousands
of employees nationwide da:ring reductions in force. The
evidence we have examined indicates that approximately
5000 professional and sales employees who were age forty or over
were terminated or forced to retire, particularly during 1981
and 1982. These employees appear to have had average annual
salaries of about $40,000. Though Xerox has said the massive
terminations were required to reduce the number of employees,
from May, 1980 to March, 1983 Xerox hired morn people than were
terminated. Almost none of those hired were over forty. While
sales employees were being terminated in large numbers, ads
appeared in major newspapers almost every Sunday seeking
applicants for the very jobs from which older employees were
terminated. Engineers just out of college have replaced many
of those who were told that their jobs were being eliminated.
Memoranda from Xerox officials explaining reorganizations state
that cost cutting can be achieved by 'replacing senior, highly
paid professionals with hires who are new college graduates."

It appears that allegations of age discrimination by many
former highly paid employees and the existence of a private
lawsuit alleging age -dLiscrinination have greatly Influenced
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the Xerox response to ouri Letterjof violation. 1/ Considerations
related to the defense of that lawsuit have made the company
reluctant to conciliate or to negotiate any kind of settlement.
Xerox has, during our investigation, failed to give us data that
is meaningful data, has misrepresented the meaning of data given,
and has deliberately misled us concerning documentation of com-
puter files. Considerable analyses at a highly sophisticated
level is necessary to discover and overcome these kinds of tactics.

should the Commission file suit, it is anticipated that the
suit would be venued in New Jersey and would be consolidated
with Lusardi for purposes of discovery. The two attorneys
represi~e~ngU the plaintiffs, members of small firms in
New Jersey, have been very competent in prosecuting this suit.
but their lack of resources compared to those of Xerox is
notable. The class of plaintiffs the Cosmsission would represent
would include the approximately 3800 former employees not
covered by Lusardi and would provide certain further relief
for the plaintiffs who have opted into the private suit. Our
Presentation Memorandum seeking authorization to file a lawsuit
would of course explore further the relationship of the commission's
suit to the private one.

Our Letter of Violation was accompanied by a Request for
Information which included extensive and specific requests for
computer files. In attempting to analyze these data and to
get adequate documentation Tor the files, we have discovered
that the computerized Xerox Personnel Data System is very
sophisticated and that the company is quite adept at using
this system to mask possible age discrimination. There are so
many Xerox employees, about 56,000 on this computerized
computerized system, that obtaining relevant statistical show-
ings of the effects of actions toward 5000 people can be
defeated by the shear numbers contained in the system.
Because of the nature of this employer's business and personnel
records and as a result of the numbers of potential plaintiffs.
we anticipate that a lawsuit would be fought to a large
extent over statistical inferences from data and that the
core of our evidence will come from a data base created from
Xerox computer files.

We have, from the beginning of our investigation, examined
our alternatives with a view toward proceeding into litigation
which is as manageable, efficient and economical as possible.
We believe that hiring en outside firm to provide the necessary
statistical, analytical and computer services is imperative
in a case such as this. We have found that resources to
perform even the basic computer services are unavailable
within the Commission. In addition, the credibility of the
statistical evidence we develop is enhanced by testimony of
an outside expert. This case could conceivably explore new
issues such as the ways legal requirements under the ADEA
impact on a company's perceived need to cut costs and to
avoid technological obsolescence. A successful lawsuit
against Xerox involving thousands of plaintiffs who made high
salaries could conceivably result in the award of millions of
dollars of backpay and retirement benefits.

Successful litigation of such a suit requires the kind
of services for we which request authority to contract.
We computed the amount of the proposed contract, $141,000.
through an estimation of necessary services to be performed
based on our past experience of their cost. Our original
internal budget projection of SiinOno* has been reduced by
$9*00 which has been already committed to fund a purchase
order for computer and statistical analyses during our investi-

Included in this package is a Statement of Work which
describes the tasks we believe may become necessary during
the conduct of the complex litigation we contemplate. While
this memorandum speaks in general terms of the work we wish
to have done, the Statement of Work sets forth specifically
the tasks for which we would contract. We request that you
approve the funding of a contract for the performance of
this work.

I/ Lusardi v. Xerox. an ADEA class action lawsuit filed in
New Jersey in March, 1983, has been joined by about 1200
former Xerox employees from around the country. The ADEA
is enforced through provisions of the Fair Labor Standards
Act 29 U.S.C.J 626(b)(1976). In accordance with 4 16(b) of
the FSLA, plaintiffs in ADPA class actions must affirmatively
opt into the class with a written consent. The Lusardi
opt-in period ended in May, 1984.
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MEMRANOUM

TO: Judy Mathis

FROM: Donald L. Reisler

DATE: July 31, 1984

CONTRACT: 4/100010922/0926/R

SUBJECT: Summary of July 25, 1984 Meeting with Xerox i . ji

The July 25, 1984 meeting at Xerox headquarters in Stamford, Connecticut
provided us with a considerable amount of information regarding the six tape
files that we are presently examining. Unfortunately'. the documentation which
was previously received was shown to be misleading.' inaccurate, and generally
wrong. We discussed these problems after the meeting. This memorandum contains
a list of some of the more outstanding issues and observations.

1. Job Code. The job code provided in their files and documentation is
meaningless. Apparently it is used as a label code for the names of
jobs but has no systematic structure. In fact, Tom Stone said he would
not use it at all.

2. Exempt Status. The first character of the job code was supposed to
indicate the exempt status of the position. We were told that it no
longer has any meaning for these purposes and their documentation is in
error. Tom Stone said there is a proper code but we do not have it on
our files.

3. Organization Codes. The organization codes can presumably be used to a
limited extent. The highest levels of the code have meaning but the
lower levels are used locally without systematic or consistent
structure. Furthermore, the corporation has apparently reorganized each
year and the codes are not consistent over time. The data for each year
has to be looked at separately. Comparisons across time will be
difficult, at best. We received a table of organization codes at the
meeting, but Tom Stone made additions and annotations on this list even
before we left.

4. Activity Status. The status of an employee is relatively difficult to
determine and requires complex logic regarding the presence or absense
of other records with different status. The procedure was explained to
us and some additional documentation was provided. We have no way of
knowing, at this time. whether their description is accurate.

There are additional problems with the activity file. First of all, we
need previous year's data to evaluate fully the status. This means the
1980 data cannot really be used since we do not have 1979. Thus, 1980
is really used for the 1981 file. Second. we only have the December 31,
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1983 data for the active employees. We cannot reconstruct the
individual year end 'active files.' Tom Stone suggested an analysis
that needed this number as the denomination of a ratio. Since we cannot
complete it, we have a serious problem for a major category of
evaluations of hire and termination ratios. I think we need this data.

5. Job Family Code. There is (apparently) a Job Family Code that we would
use to determine the functional job status, e.g. engineer, etc. across
the company. We do not have this data and that entire category of
analysis is precluded. There is a national 'dictionary' of codes that
Is used at the local level to assign Jobs to people. Clearly we should
have access to this data and the dictionary.

6. Tos Stone. He seemed to understand how inadequate what we had received
was for our purposes. He admitted that he designed the files that we
received although someone else did the programing. He suggested that
Xerox did internal analyses that are similar to what we are examining.
Perhaps in discovery we can obtain these reports. He did not even
attempt to claim that the documentation he had provided was adequate or
accurate. It seems they have a computer maintained data dictionary and
they used it to produce, in an automated way, our documentation. It is
hard to believe that he was truly innocent in this sequence of events
that have cost EEOC six months (at least) and have left us with grossly
inadequate data.

7. Summary. It seems obvious that we do not have adequate data, the
documentation is of minor value, and their previous representations to
Judy Mathis were misleading (at best). We are left, however, without an
easy route to perform the analyses that EEOC really needs since the
data tapes are surely flawed. I do not believe they made deliberate
errors or regrouped the data differently. Instead, they used obsolete
data items that seemed, on their face, to be relevant but upon
examination are of very little true value. We have serious problems
with the tapes and our conclusions will be of limited power.
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

WASHINGTON. D.C. 20506

V August 1, 1984

Philip E. Smith, Eg.
Associate General Counsel
Xerox Corporation
P. 0. Box 1600
Stamford, Connecticut 06904

Dear Mr. Smith:

Thank you for making Tom Stone available to us for the

- technical meeting concerning the computer files you have provided

in response to our Request for Information. His explanations

of the logic of termination codes were useful and the descriptions

of the organization codes and lob codes were particuld-ly
enlightening. The explanation that the characters making up

these codes no longer have specific meaning helped us pinpoint

some of the reasons for the difficulties we have experienced

in reading these tapes.

During our first meeting on March 13, 1984, Xerox repre-

sented that request numbers l.e., 2.c., 3.c., 4.d., 6., and 7.d.,

which ask for employees' position, department, division, ano

group would be answered by supplying the PO$ job codes and

organization codes. Since receiving the tapes soon after

that meeting, we have repeatedly requested documentation to

enable us to interpret most of the codes on the tapes. While

discussing the lack of this essential information, both

during meetings with Xerox and during the June 8 conference

call with Mr. Stone, Xerox has asserted that all necessary

documentation has been provided. We learned from Mr. Stone

for the first time on July 25, 1984 that the job codes and

organization codes lack sufficient meaning, within the Xerox

Personnel Data System, to answer the requests for information

noted above. We learned, for-the first tire, of the existence

of job family or functional codes which, according to Mr.

Stone, would be necessary to compare specific positions as

there is, for example, no one job code to designate engineers.

w xloained that 'he iss4Onment ef sowl S aa by

individual compensation managers. He further explained that

he knows of no way this code could be used in the analysis of

the data.

In addition, we learned for the first time that the organi-

zationa! codes no longer have consistent meaning below the group

level. Lower levels of organization are not uniformly coded and

we have been provided with no coding information which gives the

consistent meaning of characters beyond the first position.

Mr. Stone stated that headquarters does not have a list of

the meanings of these lower level codes; that this information

is assigned by and kept by the groups.

Xerox has requested that the EEOC listen to its "side of the

story" concerning the allegations of violations of the ADEA. We

have spent considerable time, effort, and money in an attempt to

read and analyze the Xerox computer tapes which Xerox has repre-

sented as showing that the company has not violated the ADEA.

However, after attempting to do so we now find that the

company has misrepresented from the beginning the kind of

information provided. During our technical meeting it became

clear that Xerox has known from the date of the creation of

these tapes that the data provided were not entirely responsive

and that the documentation, since provided in bits and pieces over

a three month period, was incomplete, misleading and sometimes

inaccurate. As we have assured you during our meetings, we

have every desire to be fair and to consider seriously the

evidence offered by Xerox. Although the tapes were promptly

provided and contain many entries of data, it is clear that

Xerox has known since the beginning that many of these data

are reliable only or. a general level showing gross numbers.
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We have explained during our meetings that the Commission
looks at information concerning possible ADEA violations from
many sources. During the conciliation period, despite our
frustrating experience with the computer tapes, we have continued
to gather data from many other places. We have regarded the
tapes as the evidence offered by Xerox that it has not dis-
criminated on the basis of age and have believed, up to now that
the company's efforts in preparing them reflected a sincere
desire to present its viewpoint concerning events in dispute.

Because the numeric job codes are an inadequate response
to our request for information, we ask that you provide the
job family or functional codes which will answer these questions.
Our continuing request for names of employees is not additional
but was included as the first item in each of our original
requests regarding employee information. We must reiterate
that there has been no understanding that we would forego that
request and indeed, when we reviewthe agenda prepared by Xerox
before our first meeting, employee names is not included under

the heading 'Confidentiality' which was one of the issues for
discussion identified by Xerox.

We feel that we are unable to devote more time to attempt to
analyze these tapes in depth and we wish to schedule a conciliation
meeting to discuss substantive issues of alleged discrimination
and appropriate affirmative actions by Xerox within the next
three weeks. Because of a possible schedule conflict with-
another case in active litigation, I am unable to Commit
myself to a specific date until the first of next week. I
will be in touch with you at that time to settle on a mutually
convenient day for our meeting.

We have considered your request for a protective order to
encompass the information you have given us. After discussing
your request at higher levels within the Commssion we have decided
that the proposed protective order would be contrary to EEOC
policy and would not be appropriate under these circumstances.
While such protective orders are sometimes entered in active
litigation, in an investigation such as this it is unclear
who would decide whether such an order had been breached and
what sanctions, if any, would be available to Xerox. In any
investigation we undertake, whether on the local office or
headquarters level, we are concerned that data received from
employers remain confidential and that the privacy of employees'
personal data is guarded. We have, therefore, carefully
developed policies, procedures and guidelines for use in the
agency which we believe adequately meet the concerns you
have expressed. In the instant case, we are confident that
the persons with access to the data you have provided are
conscious of and will respect its confidentiality.

I will be in touch with you around August 7, 1984 to
finalize the date of our next conciliation meeting.

Sincerely,

James N. Finney,
Associate General Counsel

Leroy T. Jenkins, Jr.
Assistant General Counsel

Carlton L. Preston
Senior Trial Attorney



336

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

WASHINGTON. D.C. 20505

'1 August 8, 1984

TO: Cynthia Matthews
Special Assistant to the Chairman

THRU: James N. Finney
Associate General Counsel

FROM: Leroy T. Jenkins, Jr.
Assistant General Counsel

SUBJECT: Investigation of Allegations of Age Discrimination
Against the Xerox Corporation

This memorandum is in response to your request for informa-
tion regarding the Commission's actions toward the Xerox Corpor-
ation. Following is a chronology of events during our investi-
gation and conciliation of charges of age discrination against
the Xerox Corporation.

Initial Investigation

I:l August 1983, during routine monitoring of discrimination
lawsuits, Systemic Programs became aware of a private class
action lawsuit filed against Xerox in New Jersey in March, 1983.

Lusardi v. Xerox alleges that Xerox has discriminated across
the-board against present and former employees and applicants _

aged from forty to seventy. We then found that more than
forty-five charges had been filed with EEOC district and area
offices, all of which alleged that Xerox had terminated them
on the basis of their age. (the number of charges filed has
now grown to 62) As we pursued this matter, we found increasing
evidence to support the claims made by plaintiffs in Lusardi v.
Xerox, particularly in regard to terminations of salaried pro-
Telflonal and sales employees.

After considering the merits of intervening in Lusardi v.
Xerox, we decided for many reasons that proceeding with our
own investigation and filing a direct lawsuit, should that
step be warranted, would be a more desirable course to follow.
From September. 1983 through January, 1984 we continued to interview
charging parties and plaintiffs, we reviewed data received by
the private plaintiffs in discovery, and reviewed information
submitted by Xerox to district offices during investigations of
previous charges. Analysis of data and interviews continued to add
further evidence supporting the allegations of age discrimination
by Xerox.

Delegation of Authority to Initiate Direct Investigation

Pursuant to 29 C.F.R. Sections 1626.15 (a) and 1620.19 (a),

the Commission has authority to investigate violations of the
Age Discrimination in Employment Act (ADEA). In the exercise
of these investigatory powers, Sections 1626.15 Ce) and 1620.19
(a) authorize the General Counsel, the District Directors and
the Director of the Office of Program Operations or their desig-
nees to initiate investigations of alleged violations of the
ADEA. On February 7, 1984 the Director of the Office of Pro-
grar. Operations delegated to the Director of Systemic Programs
the authority to initiate a Direct Investigation of the Xerox
Corporation with respect to policies and practices which have
possibly resulted in discrimination on the basis of age.

Direct Investigation

On February 7. 1984 the Director of Systemic Programs,
sent a letter to Douglas M. Reid, the Vice President for Personnel
of the Xerox Corporation, which announced that the Commission was
initiating an investigation to determine whether there is reasonable

basis upon which to conclude that the ADEA has been violated.
Accompanying this letter was a Request for Information which _

asked for computer files of Xerox employment data. We also
notified district and area offices that the investigation of
all age charges against Xerox would be consolidated and be directed

from headquarters.
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Our first meeting with Xerox officials was on March 13, 1984
in Washington. Philip E. Smith, Associate General Counsel, is
representing the company and coordinating Xerox responses during
this investigation. Though we had requested that Mr. Smith
bring with him a Xerox employee familiar with its computerized
employee data system, no such person was provided. The Xerox
position, first stated during that meeting and consistently
presented since, is that the reductions in force undertaken ovet
the past three years have been carried out in a non-discriminatory
manner and the persons selected for termination were chosen
through the use of objective criteria. During that meeting we
also discussed the Veroe response to our Request for Information.

During this meeting, we informed Xerox of the allegations
of age discrimination of which we had become aware and explained
the administrative steps, set Out in the Act and regulations,
which we would follow. We assured Xerox that we will carefully
consider its explanations and its 'side of the story concerning
the alleged discriminatory events.

Though Xerox initially asserted that the minimum time
necessary to respond to our Request for Information was twenty-
seven weeks, within two weeks of our meeting much information
had been submitted. We have since found that much of the
coding documentation originally requested was omitted or was
only submitted in the past Kwo weeks after repeated requests,
We have also found that Mr. Smith misrepresented, during the
March 13 meeting, that the data he described would answer
specific parts of our Request.

Both during this meeting and in subsequent correspondence,
we expressed our concern that because the statute of limitations
was running, the claims of many potential victims of discrimi-
nation would soon become untimely. (the ADEA has a two year
statute of limitations, or three years in the case of a wilfull
violation) Xerox declined to toll the running of the statute
while we proceeded with our investigation.

Latter of Violation

On April 19, 1984 the Commission issued a Letter of Violation
to the Xerox Corporation, stating that the company has dis-
criminated against salaried employees and former employees
within the age group from forty to seventy and noting in par-
ticular the Xerox practice of selecting employees for termination
on the basis of age. According to the provisions of the ADEA,
issuance of the Letter tolled the running of the statute and
began a period of Conciliation.

The Letter of Violation was issued after careful consider-
ation of the evidence we had examined, of the rights of aggrieved
persons, and of the alternative actions open to the Commission.
The evidence which we had been gathering for nine months offered
increasing support and confirmation of allegations that Xerox
had, during reductions in force since 1980, terminated professionals
and sales representatives on the basis of their age. Documents
and testimony by former executives indicated that the company had
a deliberate, corporate directed policy to eliminate senior,
higher paid employees as a costcutting measure.

During the relevant years, Xerox terminated approximately
12,000 salaried employees, of whom about 5,000 were forty or over
at termination. Because of massive reorganizations of divisions
and transfers of employees during these years reliable, overall
statistics have been difficult to verify. There is evidence
that Xerox has made deliberate efforts to reorganize and move
employees to mask possible age discrimination. The reductions in
force were undertaken in every major Xerox group on a nationwide
basis. They seem to have been concentrated, however, in the
groups and divisions which manufacture and sell copiers. During
these reductions in force. Xerox had continued to hire professionals
and sales representatives directly out of college to replace
older employees who were fired or forced to retire. Xerox had
continued to solicit applicants, through ads in major newspapers
around the country, for the very positions from which older
employees had been terminated and told their positions had been
abolished. Almost none of the persons hired were forty or over.
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Conciliation

We again met with Xerox officials on May 23, 1984. As
required by §7 Cb) of the ADEA, we informed them that the Commission
may decide to file a lawsuit should conciliation fail and that
terminated employees may potentially recover backpay from Xerox.
We again assured Xerox that it may respond to our charges and may
express its views concerning the disputed actions and that we
will carefully consider those views. Our presentation included
a lengthy review of the evidence which indicates that Xerox has
violated the AnEA in disproportionately terminating older em-
ployees on the basis of their age.

Xerox has represented to us that the computer tapes supplied
to us will vindicate its position that it has not violated the - -

ADEA in its employ,;ent decisions. During the May 23rd meeting,
we again requested that Xerox supply the documentation necessary
to the analyses of these tapes. Xerox continued to maintain that
because it has not discriminated on the basis of age, it will not
offer any relief to former or present employees. The company
representatives expressed disbelief of the evidence we pre-
sented and maintained that the testimony of former employees is
only a desire for revenge by sad and bitter people.

Throughout the conciliation period we have corresponded
with company attorneys by mail and in telephone calls. In an

attempt to resolve the technical problems with the computer
tapes suheitted by Xerox, we went to company headquarters and
met, for the first time, with the computer expert who created
these tapes. He revealed to us that the original data had
been misrepresented and that he had known from the beginning
that some of the data submitted are misleading or useless.

Current Status of Conciliation

Our next conciliation meeting is tentatively scheduled for
August 17, 1984. Mr. Smith of Xerox has said they plan to
bring top level company policy makers and that they will make an
extensive presentation of their case to us. We have planned
at that meeting to present to Xerox the findings of our computer
consultant that the company's employment actions, as reflected
by the Xerox tapes, show a statistical disparity on the basis
of age.

It appears that considerations related to the defense of

the private lawsuit mentioned above, along with many allegations
of age discrimination by former high level Xerox executives,
have greatly influenced the company's position during conciliation.
Ltusardi v. Xerox has been joined by approximately 1300 plaintiffs,
nationwide, as of May 9, 1984, when the opt-in period for plaintiffs
ended. Xerox has hired two prestigious outside law firms to
represent the company in the defense of that action and has so
so far taken three appeals, all unsuccessful, to the Third Cir-
cuit. Company officials have been openly concerned that .the EEOC
might also join in that suit. At stake here are millions of
dollars in back pay and retirement benefits to a potential class
of 5000, many of whom made in excess of $50,000 a year.

Summary

We hope this summarized account of the Commission's actions
in investigating and concilating the charges of age discrimination
against Xerox is helpful to you. In an effort to be brief, we
have not reviewed the evidence we have gathered and analyzed in
any depth. We would be happy to answer further any questions you
might have and will make staff members available for discussions
if you so wish.
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TO X Michael A. Middleton

FRO4 Paul D. Brenner4 .

RE , Review of Presentation Memorandum
from the New York District Office-
Naticc [Mass.] School Committee, &
Education Association of Natick

I concur in the recommendation to litigate this ADEA policy case,
which raises a novel issue concerning an early retirement incentive
plan.

The case was originally submitted by the New York District Office in
June 1984, but was returned without approval or rejection of their
litigation request, 'in order to await the Commission's adoption of
an enforcement policy regarding early retirement incentive plans.'
See attached memorandum, Middleton to Williams, dated June 25. 1984.
However, several Commissioners recently requested that such cases be
recommended for litigation without awaiting the adoption of a formal
enforcement policy. See attached memorandum, Butler to Middleton,
dated July 20, 1984. Accordingly, this case was expressly recalled
from the district office for OGC consideration. See attached memo-
randum, Williams to Middleton, dated July 24, 1984.

The case involves Respondents' collectively bargained, early retire-
ment incentive plan for teachers and administrators. That plan was
first implemented in 1978, '"i(n order to provide an incentive for
early retirement for those who so desire, and in order to preserve
.job opportunities for younger Cemployees] who would otherwise face
a reduction in force.' However, as modified in 1981, Respondents'
plan is still in effect.

Under that plan. employees between the ages of 55 and 61 are given
an automatic 10 percent salary increase upon announcing their volun-
tary election to retire at the end of the next school year. Such
salary increases substantially enlarge the amount of the retirees'
annual pensions, which are based in part on their final salaries.
The alleged violation in this case stems from the fact that persons
aged 62 and older are excluded from participation in the retirement
incentive plan. For example, the Charging Party was age 64 when he
announced his intention to retire at the end of the 1981/82 school
year. Thus, CP was ineligible to participate in Respondents' plan.

There is little doubt that the overt age limitation in Respondents'
plan constitutes a per se violation of ADEA Sections 4(a) and (c).
There is also little doubt that Respondents' plan is not exempt by
virtue of ADEA Section 4(f)(2), since the only direct benefit is a
straight 10 percent salary increase. Nonetheless, there is at least
some doubt as to whether Respondents' plan results in any injury or
damage to employees who wish to retire after attaining age 62.

The doubt arises from the fact that, except for the initial start-up
period which is now beyond the statute of limitations, all employees
aged 62 or older had the opportunity to participate in Respondents'
plan when they were age 61 or younger. For example, the CP in this
case could have taken advantage of the early retirement-+ncentive
plan when it was first implemented in 1978; and thus, he arguably
suffered no cognizable injury when he retired in 1982, at age 64.
Moreover, even if he did suffer an injury, he arguably mitigated any
damages by continuing to collect his pay check and also by earning
additional pension credits (more years of service and higher annual
salaries) between 1978 and 1982.

However, even assuming that no injury or damages could be proven on
behalf of the CP and other similarly situated individuals, I would
still concur in the litigatioW,,rpgqmmepedation. The stated purposes
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of the ADEA are 'to prohibit arbitrary age discrimination in employ-
ment' (such as the overt age limitation at issue in this case), and
"to promote the employment of older persons' (not to encourage their
early retirement for fear of losing out on an age-based incentive).

See ADEA Section 2(b). Therefore, in addition to the usual prayers
?or relief. I recommend that the Commission expressly seek to enjoin
the denial of pre-retirement salary increases for employees aged 55

to 70 who wish to participate in the retirement incentive plan. Sec

new relief IS in the draft complaint.

N.B.: Attached for your review and possible signature is the draft

oTfa memorandum to the Commission explaining OGCas litigation recom-
mendation in this case.
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GENfUL cXmSEI.

M E M 0 R A N D U M

TO Clarence Thomas, Chairman
Tony E. Gallegos, Commissioner
William A. Webb, Commissioner
Fred W. Alvarez, Commissioner

FROM : Michael A. Middleton.
Associate General Counsel

RE Litigation Recommendation -- -

Natick [Mass.] School Committee,
& Education Association of Natick

The Office of General Counsel concurs in the recommendation of the

New York District Office to litigate this ADEA policy case, which
raises a novel issue concerning an early retirement incentive plan.

The case was submitted by the district office in June 1984, but was

returned without approval or rejection of their litigation request,

to await the Commission's adoption of an enforcement policy on early
retirement incentive plans. However, several Commissioners recently
requested that such cases be recommended for litigation even before
the adoption of a formal enforcement policy. Accordingly, this case
was recalled from the district office for OGC consideration.

The case involves Respondents' collectively bargained, early retire-

ment incentive plan for teachers and administrators. That plan was
first implemented in 1978, ([izn order to provide an incentive for

early retirement for those who so desire, and in order to preserve

job opportunities for younger [employees] who would otherwise face

a reduction in force.' However, as modified in 1981, Respondents'
plan is still in effect.

Under that plan, employees between the ages of 55 and 61 are given
an automatic 10 percent salary increase upon announcing their volun-

tary election to retire at the end of the next school year. Such

salary increases substantially enlarge the amount of the retirees'

annual pensions, which are based in part on their final salaries.

The alleged violation in this case stems from the fact that persons

aged 62 and older are excluded from participation in the retirement

incentive plan. For example, the Charging Party was age 64 when he

announced his intention to retire at the end of the 1981/82 school

year. Thus, CP was ineligible to participate in Respondents' plan.
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Natick [Mass.] School Committee,
& Education Association of Natick Page Two

There is little doubt that the overt age limitation in Respondents'
plan constitutes a per se violation of ADEA Sections 4(a) and (c).

There is also little doubt that Respondents' plan is not exempt by

virtue of ADEA Section 4(f)(2), since the only direct benefit is a
straight 10 percent salary increase. Nonetheless, there is at least
some doubt as to whether Respondents' plan results in any injury or
damage to employees who wish to retire after attaining age 62.

The doubt arises from the fact that, except for the initial start-up

period which is now beyond the statute of limitatioasA.Al. employees
aged 62 or older had the opportunity to participate in Respondents'
plan when they were age 61 or younger. For example, the CP in this
case could have taken advantage of the early retirement incentive

plan when it was first implemented in 1978: and thus, he arguably
suffered no cognizable injury when he retired in 1982, at age 64.
Moreover, even if he did suffer an injury, he arguably mitigated any
damages by continuing to collect his pay check and also by earning
additional pension credits (more years of service and higher annual
salaries) between 1978 and 1982.

However, even assuming that no injury or damages could be proven on

behalf of the CP and other similarly situated individuals, OGC would
still concur in the litigation recommendation. The stated purposes
of the ADEA are -to prohibit arbitrary age discrimination in employ-
ment" (such as the overt age limitation at issue in this case), and

'to promote the employment of older persons" (not to encourage their
early retirement for fear of losing out on an age-based incentive).

See ADEA Section 2(b). Therefore, in addition to the usual prayers
for relief, OGC recommends that the Commission expressly seek to en-

join the denial of pre-retirement salary increases for employees age

55 to 70 who wish to participate in the retirement incentive plan.
See new relief IB in the draft complaint.
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US. EQUAL EMPLOYMENT OPPORTUNMTY COMMISSION
Washington, D.C. 20507

September 11, 1984

TO: James N. Finney
Associate General Counsel

TIIRU: Leroy T. Jenkins, Jr.
Assistant General Counsel

FROM: Carlton L. Preston
Senio Trial Attorney

SUBJECT: Chronology of Events: Investigation of Allegations of
Age Discrimination Against the Xerox Corporation

This memorandum is in response to your request for informa-
tion regarding the Commission's actions toward the Xerox Corpor-
ation. Following is a chronology of events during our investi-
gation and conciliation of charges of age discrination against
the Xerox Corporation.

Initial Investigation

In August 1983, during routine monitoring of discrimination
lawsuits, Systemic Programs became aware of a private class
action lawsuit filed against Xerox in: New Jersey in March, 1983.
Lusardi v. Xerox alleges that Xerox has discriminated across
the board against present and former employees and applicants
aged from forty to seventy, We then found that more than
forty-five charges had been filed with EEOC district and area
offices, all of which alleged that Xerox had terminated them
on the basis of their age. (the number of charges filed has
now grown to 62) As we pursued this matter, we found increasing
evidence to support the claims made by plaintiffs in Lusardi v.
Xerox. particularly in regard to terminations of salaried pro-
fessional and sales employees.

After considering the merits of intervening in Lusardi v.
Xerox, we decided for many reasons that proceeding with our
own investigation and filing a direct lawsuit, should that

step be warranted, would be a more desirable course to follow.
From September, 1983 through January. 1984 we continued to interview
charging parties and plaintiffs, we reviewed data received by
the private plaintiffs in discovery, and reviewed information
submitted by Xerox to district offices during investigations of
previous charges. Analysis of data and interviews continued to add
further evidence supporting the allegations of age discrimination
by Xerox.

Delegation of Authority to Initiate Direct Investigation

Pursuant to 29 C.F.R. Sections 1626.15 (a) and 1620.19 (a).
the Commission has authority to investigate violations of the
Age Discrimination in Employment Act (ADEA). In the exercise
of these investigatory powers, Sections 1626.15 (e) and 1620.19
(a) authorize the General Counsel, the District Directors and
the Director of the Office of Program Operations or their desig-
nees to initiate investigations of alleged violations of the
ADE.A. On February 7, 1984 the Director of the Office of Pro-
gram Operations delegated to the Director of Systemic Programs
the authority to initiate a Direct Investigation of the Xerox
Corporation with respect to policies and practices which have
possibly resulted in discrimination on the basis of age.

Direct Investigation

On February 7. 1984 the Director of Systemic Programs,
sent a letter to Douglas M. Reid, the Vice President for Personnel
of the Xerox Corporation, which announced that the Commission was
initiating an investigation to determine whether there is reasonable
basis upon which to conclude that the ADEA has been violated.
Accompanying this letter -as a Request for Information which
asked for computer files of Xerox employment data. We also
notified district and area offices that the investigation of
all age charges against Xerox would be consolidated and be directed
from headquarters.
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Oir first meeting with Xerox officials was on March 13, 1984

in Washington. Philip E. Smith, Associate General Counsel, is

representing the company and coordinating Xerox responses 
during

this investigation. Though we had requested that Mr. Smith

bring with him a Xerox employee familiar with its computerized

employee data system, no such person was provided. The Xerox

position, first stated during that meeting and consistently

presented since, is that the reductions in force undertaken over

the past three years have been carried out in a non-discriminatory

manner and the persons selected for termination were chosen

through the use of objective criteria. During that meeting we

also discussed the Xerox response to our Request for Information.

During this meeting, we informed Xerox of the allegations

of age discrimination of which we had become aware and 
explained

the administrative steps, set out in the Act and regulations,

which we would follow. We assured Xerox that we will carefully

consider its explanations and its "side of the story" concerning

the alleged discriminatory events.

Though Xerox initially asserted that the minimum time

necessary to respond to our Request for Information was twenty-

seven weeks, within two weeks of our meeting much information

had been submitted. We have since found that much of the

coding documentation originally requested was omitted 
or was

only submitted in late July after repeated requests. We have

also found that Mr. Smith misrepresented, during the March 13

meeting, that the data he described would answer specific parts

of our Request.

Both during this meeting and in subsequent correspondence,

we expressed our concern that because the statute of 
limitations

was running, the claims of many potential victims of discrimi-

nation would soon become untimely. (the ADEA has a two year

statute of limitations, or three years in the case of a wilfull

violation) Xerox declined to toll the running of the statute

while we proceeded with our investigation.

Letter of Violation

On April 19, 1984 the Commission issued a Letter of Violation

to the Xerox Corporation. stating that the company has dis-

criminated against salaried employees and former employees

within the age group from forty to seventy and noting in par-

ticular the Xerox practice of selecting employees for 
termination

on the basis of age. According to the provisions of the ADEA,

issuance of the Letter tolled the running of the statute and

began a period of Conciliation.

The Letter of Violation was issued after careful consider-

ation of the evidence we had examined, of the rights of aggrieved

persons, and of the alternative actions open to the Commission.

The evidence which we had been gathering for nine months 
offered

increasing support and confirmation of allegations that Xerox

had, during reductions in force since 1980, terminated professionals

and sales representatives on the basis of their age. Documents

and testimony by former executives indicated that 
the company had

a deliberate, corporate directed policy to eliminate senior,

higher paid employees as a costcutting measure.

During the relevant years, Xerox terminated approximately

12,000 salaried sales and professional employees, 
of whom about

4,000 were forty or over at termination. Because of massive

reorganizations of divisions and transfers of employees 
during

these years reliable, overall statistics have been difficult to

verify. The data Xerox supplied us, in response to our Request

for information, is from its Personnel Data System which does not

include 17,000 employees in some of its subsidiaries.

There is evidence that Xerox has made deliberate efforts 
to

reorganize and move employees to maek possible age discrimination.

The reductions in force were undertaken in every major Xerox

group on a nationwide basis. They seem to have been concentrated,

however, in the groups and divisions which manufacture and 
sell

copiers. During these reductions in force, Xerox had continued

to hire professionals and sales representatives directly 
out of

college to replace older employees who were fired or forced to

retire. Xerox had continued to solicit applicants, through ads

in major newspapers around the country, for the very positions

from which older employees had been terminated and 
told their

positions had been abolished. Almost none of the persons hired

were forty or over.
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Conciliation

We again met with Xerox officials on May 23, 1984. As.
required by 17 (b) of the ADEA, we informed them that the Commissi&,C%
may decide to file a lawsuit should conciliation fail and that
terminated employees may potentially recover backpay from Xe fI,,
We again assured Xerox that it may respond to our charges a9d may
express its views concerning the disputed actions and thatwe ;
will carefully consider those views. our presentation included'.
a lengthy review of the evidence which indicates that Xerox has
violated the ADEA in disproportionately terminating older em-
ployees on the basis of their age.

Xerox has represented to us that the computer tapes supplied
to us will vindicate its position that it has not violated the
ADEA in its employment decisions. During the May 23rd meeting,
we again requested that Xerox supply the documentation necessary
to the analyses of these tapes. Xerox continued to maintain that
because it has not discriminated on the basis of age, it will not
offer any relief to former or present employees. The company
representatives expressed disbelief of the evidence we pre-
sented and maintained that the testimony of former employees is
only a desire for revenge by sad and bitter people.

Throughout the conciliation period we have corresponded
with company attorneys by mail and in telephone calls. In an
attempt to resolve the technical problems with the computer
tapes submitted by Xerox, we went to company headquarters and
met, for the first time, with the computer expert who created
these tapes. He revealed to us that the original data had
been misrepresented and that he had known from the beginning
that some of the data submitted are misleading or useless.

Current Status of Conciliation

Our next conciliation.meeting is scheduled for September
12, 1984. Mr. Smith of Xerox has said they plan to bring top
level company policy makers and that they will make an extensive
presentation of their case to us. We have planned at that meeting
to present to Xerox our evidence that the analyses of the data
reflecting Xerox employment actions over the past three years,
along with other information gathered, raise raise a strong
inference of company wide pattern and practice of discrimination
on the basis of age. An agenda and a brief summary of our
evidence to be presented are attached.

It appears that considerations related to the defense of
the private lawsuit mentioned above, along with many allegations
of age discrimination by former high level Xerox executives,
have greatly influenced the company's position during conciliation.
Lusardi v. Xerox has been joined by approximately 1340 plaintiffs,
nationwide, as of May 9, 1984, when the opt-in period for plaintiffs
ended. Xerox has hired two prestigious outside law firms to
represent the company in the defense of that action and has so
so far taken three appeals, all unsuccessful, to the Third Cir-
cuit. Company officials have been openly concerned that the EEOC
might also join in that suit. At stake here are millions of
dollars in back pay and retirement benefits to a potential class
of 4000, many of whom made in excess of $50,000 a year.



346

,N a > U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washinqtos, D.C. 20507

September 11, 1984

MEMORANDUM

TO: James N. Finacy
Associate General Counsel

THRI; Leroy T. Jenkitns, Jr.
Assistant General Counsel

FROM: Carlton L. Preston
SR Trial Attorney

SUJrECT: Summary of Evidence Regarding Allegations of Age
Discrimination by Xerox

During the fall of 1983 Systemic Programs began investiga-
ting allegations that Xerox violated the ADEA when it terminated
massive numbers of employees during reductions in force between
1980 and 1983. As a result of the evidence gathered during our
investigation, the Commission issued a Letter of Violation on
April 19, 1984. Since that time, we have been engaged in
discussions with Xerox in an attempt to resolve the charge
short of litigation.

Lusardi v. Xerox, a private class action lawsuit alleging
age discrimination by Xerox, was filed in New Jersey in March,
1983. Because the ADEA is enforced through the FLSA, plaintiffs
in such a class action must affirmatively opt in. So far, 1340
plaintiffs from around the country have opted into the Lusardi
action. These former and present Xerox employees, many T whm
held or hold high positions, allege they were terminated,
demoted and denied promotions on the basis of age and that the
Xerox Corporation has pursued a deliberate corporate policy of
reducing costs by eliminating older professional and sales
employees and replacing them with new college hires or with
younger employees.

Evidence concerning possible age discrimination by Xerox
has been gathered from interviews with charging parties and
plaintiffs in the private lawsuit, from information submitted
by Xerox in response to our Request for Information, from
statistical analyses of computerized data, and from data gathered
by the Lusardi plaintiffs during discovery. A summary of
significant evidence developed to date follows.

Documentary

1. Xerox company documents, which were introduced into court
records July 12, 1984 as an attachment to plaintiffs'
memorandum regarding matters to be discussed during a

discovery conference, strongly suggest that a method used
to achieve on going savings was the riffing of "higher paid!
more tenured' people. The memorandum was part of a presenta-
tion of cost cutting measures undertaken by a major Xerox
.division. , _

2. There were more overall hires than terminations during the
three year period when Xerox undertook what it has described
as reductions in force. There are no clear indications that
the overall Xerox workforce was significantly reduced in numbers
after the actions described by the company as reductions in
force.

-3. Throughout the three year period of massive terminations, news-
papers around the country carried ads seeking applicants
for positions from which older employees had been laid off
or had taken early retirement when told their alternative was
to be laid off or fired.
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Statistical

1. During the relevant period, from 1980 through 1983, there
were 14,594 terminations and 16,325 hires of salaried
employees by Xerox.

2. Work done by our computer analysts shows the ratio of hires
to terminations as a function of age changed significantly
within Xerox from 1980 to 1982. We assumed 1980, as a
relatively stable year. was 'normal' for Xerox and measured
the ratio of hired to terminated for each year of age to
establish a profile of 'normal' Xerox patterns. Next we
calculated the same ratio of hired to terminated by age for
the year 1982. The profile of this 1982 ratio would have the
same shape as the 1980 ratio if the pattern had remained the
same. We found striking differences between the 1980 and 1982
ratios which show that Xerox shifted to hiring a relatively
younger work force and to terminating workers at relatively
older ages in 1982 than in 1980.

3. Of the engineers who were terminated between 1980 and 1983
through reductions in force, 23.61 were between the ages
of 51 and 60. This age group accounts for 13.71 of current
active engineers.

The youngest group of engineers, aged from 23 and 30, is the
group from which the largest propotion of terminees would
be expected in Reductions in Force since Xerox policy is
to select for RIF those with least tenure and lowest age.
People between the ages of 23 and 30 make up 17.6% of
current engineers but account for only 12.5% of the engineers
terminated in Reductions in Force.

4. For all employees in the professional and sales categories
the people between ages 23 and 30 make up 17.4X of the actives
in that group, while they account for only 10.5% of the Reduction
in Force terminees. Employees in the age group from 51 to 60
accounted for 8.4% of active employees, while they made up 21.7%
of Reduction in Force terminees.

The usefulness of computer files supplied by Xerox has
been diminished by the failure of the company to provide coding
information necessary to read much of the data on the tapes
despite repeated assertions that they had given us the codes
requested. Because of Xerox's misrepresentations of the mean-
ing of data, we have spent considerable time, money and effort
attempting to analyze the computer data which is available only
from Xerox.

Testimonial

Several former employees who were in high level positions
have come forward to allege that Xerox has pursued a deliberate
corporate policy of eliminating senior professionals and sales
employees to save money on current salaries and prospective
retirement benefits. The written statements of a former Human
Resources Manager for a major Xerox division amplify this alle-
gation and are attached as Appendix 2. In addition to his written
statements, this witness states that he was instructed to re-
cruit and hire new college graduates to fill the positions from
which about 250 employees had been recently terminated. He
notified the Xerox attorney assignedftis division that possible
age discrimination had been involved in the decisions to terminate
many older employees. The witness alleges that the Xerox attorney
agreed that the files were devoid of necessary documentation and
that they showed a severe problem with potential ADEA violations.
This witness believes the files were documented after he left,
which was about five months after the terminations took place.

Many Lusardi plaintiffs, charging parties and potential
witnesses ha;vebeen interviewed. Though they worked in various
positions and Xerox facilities and divisions around the country,
their allegations are much alike: that older employees, paricu-
larly those over 50, were in some way targeted for elimination,
were counselled that they should take the termination package
offered or risk being laid off or fired with no benefits, often
that they were replaced by younger employees with less tenure
or with new college graduates, and that they found other open
jobs within the company to which they were denied transfer.
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CSO FIELD STRUCTURE

_i_ g bl TASK FORCE

O OB3ECTIVE

- CENTRALIZED/CONSOLIDATE CUSTOMER SUPPORT FUNCTIONS (ADMIN.,
WORK SUPPORT, FIELD TRAINING, EQUIPMENT CONTROL, AFTER SALE
SERVICES) OUT OF BRANCHES AND INTO 10 REGION CITIES.

o PILOT IN DALLAS IN 19S3, NATIONAi LAUNCH IN 1984/85.

o ON GOING SAVINGS ... $26 MILLION (HEADCOUNT REDUCTIONS AND RIFFING
HIGHER PAID/MORE TENURED PEOPLE WITH GRADE 3 ENTRY LEVEL)

o ONE TIME IMPLEMENTATION COST ... $30 MILLION (CONTINUANCE,
RELOCATION, TRAINING)

o NET SAVINGS/COST:

1983/84 1985 1986

$ (14.8) $ 8.3 $ 23.0

o LOW COST CITIES ALTERNATIVE RESULTS IN ADDITIONAL ANNUALIZED
SAVINGS OF $9M. THIS RESULTS IN 85% INEXPERIENCED PEOPLE VERSYS 55%
UNDER THE REGION CITY PROPOSAL.

o REMAINING BRANCH ORGANIZATION WOULD BE SALES/TECHNICAL SERVICE.

il/I 1/S2
DY i:S:cb

Exhibit "E' - page 1
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SUSINESS SYSTEM.S-GROUP
1983/liE;4 OPERATINu PLAN

t',:?OWER REViEW

THES I RES

- SUSSTAtNTIAL HEADCOUN.T R-EDUCTIONS TRKEN, ESPECIALLY IN<
2EP2"^-RAH}CS. '

* REFRO2RAP'ICS ACTIO{NS PEPRESENT 16' F.:ADCOUNT REDUCTION
SINCE 19al; PRODUCTIVITY GREATER THAN THAT LEVEL DUE TO
OFFS--TTING VOLUME GOWTH.

* ACTIONS TAXEN *INCLUDE RHQ RESTRUCTURE, LOW COST HIRES
HIRING LIM.TATIONS.

* FURT;ER PRODUCTIVITY PLANNED FOR 83/84 - ISSUE IS
REALISM OF FURTHER TASKS BEYOND THOSE PLANNED.

* T. OTHER BUSINESS CRO-W'TH MU-ST 8- EVALUATED ON A
BUSi;ESS-EY-sUSiNESS BAsis AND APPROPRIATE DECISIONS
R7_ACHED.

FUNCTIONAL HEADCOUNT LEVELS MIRROR OVERALL REDUCTIONS.

Exhibit "E" - page 5
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US. EQUAL EMPLOYMENT OPPORTuNrTy COMMISSION
Washbmqton. D.C. 20507

Office of
General Counsel November 19,

M E M 0 R A N D U M t_ a

TO Gwendolyn Young Rea 1 3 AOTE
FROM Paul D. Brenner BL

RE Review of Presentation m --
New York Daily News

I concur in the recommendation of the New York Distvioe Office to
litigate this pattern-or-practice ADEA case.

The case involves a collectively bargained 'resignation incentive'
(or, 'buyout') plan. Under that plan, Respondent offered to make
special cash payments to compositors and stereotypers who volun-
tarily resigned, thus relinquishing their contractual guarantees
of lifetime employment. The one-shot buyout plan was officially
announced on December 30, 1984. and was operi only until January 25,
1981 (or, if before that date, 20 compositors and 25 stereotypers
signed up). During that period, 13 compositors (9 of whom were
age 61 or over) and 8 stereotypers (3 age 61 or over) elected to
resign. Those employees received buyout payments on the following
scale:

Employee age Compositor Stereotyper

65 or over $ 8,000 $25,500

64 10,000 27,000

63 12,500 30,000

62 15,000 33,000

61 17,000 36,000

60 or under 29,000 40,500

An EEOC-directed investigation simply confirmed what this payment
scale already demonstrates: that 9 individuals received the maximum
payments for employees age 60 or under, while 12 individuals age 61
or older received payments which were reduced solely on the basis
of age. Those 12 individuals received approximately 5150,000 less
in buy-out payments than their younger colleagues. See Presentation
Memorandum, VI.l at p. 1. At no time during the investigation, or
in subsequent conciliation efforts, did Respondent ever claim that
those age-based reductions were justified by any age-related cost
considerations.
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New York Daily News Page Two

Courts have recently ruled that similar age-based severance benefit
plans violate Section 4(a) of the ADEA, and do not fall within the
exemption for "employee benefit plans' under Section 4(f)(2) of the
ADEA. See EEOC v. Borden's Inc., 724 F. 2d 1390 (9th Cir., 1984);
EEOC v. WesTighouse Eletric Corp.. 725 F. 2d 211 (3d Cir.. 1983),
cert. den., 53 U.S.L.W. 3236 (No. 83-1779, Oct. 2, 1984). The only
real dTstinction between the facts of thM'tases, and the facts of
this case, is the voluntary nature of the underlying terminations
here. However, as the Supreme Court has already said in the anal-
ogous Title VII context: "It is irrelevant that . . . participation
in [a benefit] plan is voluntary, [inasmuch as] Titl-eVII forbids
all discrimination concerning 'compensation, terms, conditions, or
privileges of employment,' [Section 703(a),] not just discrimination
concerning those aspects of the employment relationship as to which
the employee has no choice." Arizona Governing Committee v. Norris,

U.S. _ , 103 S. Ct. 3497, n. 10 (1983). But see Patterson v.
Independent Sch. Dist. $709, 742 F. 2d 465 (8th Cir. l984), which
holds that a voluntary early retirement plan was lawful under the
ADEA, but which I firmly believe was incorrectly decided.

In considering this case for litigation, it should be noted that
the Commission has already filed suit in a virtually identical case
in the same court where this proposed lawsuit would be filed. See
EEOC v. Times Mirror, Inc. (publishers of "Newsday"], S.D. N.Y.,
No. 84-Civ-4692, approved by 3-0 vote of the Commission on June 12,
1984, filed in court on July 5, 1984. It should also be noted that,
in this case, it will be necessary to prove that the alleged vio-
lations were "willful" in order to fall within the 3-year statute
of limitations, plus tolling for conciliation. See Section 7(e)(1)
and (2) of the ADEA; see also EEOC v. Colgate-Palmolive Co., 586 F.
Supp. 1341, 1343-45 (s.D. N.Y., 1984), on the tolling issue.

The meaning of the term "willful" is now before the Supreme Court
in Trans World Airlines v. Thurston, Nos. 83-997 & -1325 (argued
Oct. 5, 1984). Under the standard of "knew or should have known
that the ADEA was in the picture" (argued by the Solicitor General
in his brief for the EEOC, pp. 32-40), there is little doubt that
Respondent's actions were willful. However, under the currently
controlling Second Circuit standard of "reckless disregard for ...
whether its conduct was prohibited by the ADEA" (ALPA v. TWA, 713
F. 2d 940, 956 (2d Cir., 1984), cert. granted, 104 S. Ct. 1412),
Respondent's actions would probably not be found 'willful.' Thus,
if an adverse decision is rendered on that issue in the TWA case,
it is possible that this case could be dismissed without a decision
on the merits. While that possibility might normallly suggest that
the Commission should hold this case until the Supreme Court issues
a decision, the continued running of the limitations period makes
it imperative that suit be filed as soon as possible (preferably
before December 30. 1984, but certainly before January 25, 1985).
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November 5, 1984

FI_'Y Robert L. Will
Regional Attoe

Directed v. New York Daily News
Charge No. 021-82-0809

-Johnny J. Butler
General Counsel (Acting)

UNITED STATES GOVERNMENT

memorandum

For your consideration, I have enclosed a Presentation Memorandum
in the above referenced matter.

Enclosures

RLW/grc

PROM:

TO:

Robert L. Williams, Regional Attorney
New York Dust. Ofc.

Johnny J. Butler
General Counsel (Acting)

PRESENTATION MEMORANDUM

I. Introductory Infornstion

1. The Statute Involved is ADEA

This is an ELI case.

2. PartIes

a. Respondents

New York Daily News

b. Defendants

Same

c. Charging Parties

None. Directed investigation

3. Summary of the Nature and Scope of the
the Proposed Suit

This suit challenges the retirement incentive plan
of the New York Daily News which was presented to News
Stereotypes and ITU Composing Room employees. It dis-
criminated against employees between the ages of 61 and
70 by giving them a lesser retirement benefit than that
offered to employees under the age of sixty-one.
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4. Case Number and Charge Number

021-82-0809

5. Location of Facilities

New York City

6. Size of Workforce

Approximately 3000 employees

7. SIC Code

8. Nature of Respondent's Business

Publication and distribution of a daily newspaper.

II. Administrative Record Narrative/
Jurisdiction

1. Summary Case Processi1ngChronolog

a. Date Charge/Complaint Filed

No charge riled directed
Investigation began 1/14/82

b. Deferral/Referral History

N/A

c. Date of Decision or Determination

February 15, 1983

d. Date of Notification of Conciliation
Failure

Conciliation has not formerly failed but
we anticipate it prior to suit.

e. EPA Case and ADEA Cases

The investigation found that the NY
Daily News Instituted a plan on December
30, 1980 to Induce certain employees to
retire. The plan discrimInated against
employees between 61 and 70 by offering
them a lesser benefit than that offered
to employees under 61.

f. Jurisdiction

Jurisdiction Is provided under Sectiem-
4(a) and 4(b) of the ADEA. With the addition
of the one-year tolling period the statute of
limitations will run December 30, 1984.

2. Coparative Scope of Decision/
Determination and Suit

a. The Bases, Issues, and Facilities
In the Charge

Age unequal retirement incentives/
NYC Facility

b. The Bases, Issues and Facilities
unalleged but Determined or Decided
as cause.'
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None

c. The Bases Issues, and aailities un-
alleged but Determined or Decided
as "Cause"

None

d. Additional Issues

None

e. Poster - Display Failure

Not covered by the investigation.

III. Other Related Action

1. Contract Compliance Check

N/A

a) Affirmative Action Plans

N/A

2. Other Suits Against Respondent -

None

3. Pending Charges

N/A

IV. Proof

1. Pactual and Legal Analysis

a. The Violation

The violation here is the use of two retirement
incentive plans containing an age based benefit
differential In violation of Sec. 4(a)(}) of the
ADEA. The Plans presented to News Sterotypers and
ITU Composing Room Employees by letters dated
December 30. 1980. discriminated against employees
between the ages or sixty-one (61) and seventy
(70) by giving them a lesser retirement benefit
than offered to employees under the age of sixty-
one(61). (See Exhibit A).
Each plan provided a discriminatory benefit incen-
tive schedule for older retiring employees. The
News Stereotypers were offered a schedule of sixty
monthly payments. As the age of the employee in-
creased, the payment decreased. Thus, employees
age sixty (60) or younger received total payments
of $40.500.00 whereas sixty rive (65) year old
employees received a total payment of $25,500.00.
The ITU Composing Employees who were younger
than 61 received a lump sum payment of $20,000
whereas their colleagues over the age of 64
received an $8,000 payment with a sliding
scale in between. Under both the Newsste-
reotyper and ITU plans, the Daily News has
discriminated against employees between the
age of sixty-one (61) and seventy (70) by
offering them a lesser retirement incentive
benefit than that offered to employees under
the age or sixty-one (61). Arguably the dif-
ferential between the two plans constitutes a
violation.

b. Alleged Defense/Rebuttal
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The News defends the buyouts because of their
voluntary nature. It is undisputed that-tler_
retirements were voluntary. However, in
Arizona Governing Committee for Tax Deferred
innt and Deferred Conpemnstjon Plans v.

Norrisy 51 VU L.W . 5243 196yblg3) the
Supreme Court discussed the Irrelevance
of a voluntary participation in a discrimina-
tory deferred compensation plan.

'It is irrelevant that female employ-
ees In Manhart were required to partici-
pate in the pension plan, whereas parti-
cipation in the Arizona deferred compensa-
tion plan is voluntary. Title VII forbids
all discrimination concerning "compensation-,
terms, conditions or privileges of employment,
"not just discrimination concerning those as-
pects of the employment relationship as to
which the employee has no choice." Id at 5245,
n. 10 (1983) Thus the fact that the employees
opt for the buyout scheme does not excuse Its
Illegalty.

As a second defense, the New York Daily News has belatedly
raised a good faith defense based on advise provided
by Norman Bromberg, Area Director for the Manhattan
Wage and Hour Division of the U.S. Department of Labor.
The News has failed to establish a good faith defense
under Section 10 of the Portal to Portal Act of 1947.
See 29 C.F.R. Seca. 790.13-.19 (1983). An employer
must prove three elements: (1) reliance on the admini-
strator's ruling, (2) action in conformity with that
ruling and (3) good faith action EEOC v. Home Insurance
Co., 672 P.2d 252, 263 (2d Cir. 1982). The Bromberg
Niter sent to a complaining union In a different case.
was based on the ruling of the Wage and
Hour administrator. Thus, our position is
that News' good faith defense lacks merit.
Also Investigated was the Issue of denial of
full life and health insurance benefits to
older ITD workers choosing the early retirement
Incentive plan. The employee continued to pro-
vide payment for group life insurance and medical
insurance premiums until a five year period for
employees under the age of sixty. Employees over
the age of sixty received the benefit of payment
of the premiums with their sixty-fifth birthday.
Thus, a fifty-nine year old retiree received five
years of benefit coverage, a sixty-two year old
received three years of coverage and a sixty-six
year old was denied coverage entirely. Denial of
full life and health Insurance benefits ol1-
the basis of age is also a violation of Section M(s)
(1). Employees over the age of sixty (60) are denied
equal terms and conditions of employment as their
younger counterparts. The News has failed to articulate
a nondiscriminatory basis for the denial of benefits to
older workers. Back wages due for the denial of the
maximum retirement Incentive as well as denial or rull
health and life insurance contributions are estimated
not to exceed S1i%,000.

V. Laches

N/A

VI. Impact

1. Back Pay and Other Relief

The sult seeks the normal injunctive relief liqui-
dated damages and back pay amounting to approximately
$150,000
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2. Cost of Litigation

This case should be minimal In cost and may be
resolved by Summary Judgment.

VII. Jury Trial Demand

1. Section 16(c) has been alleged

2. No Jury demand

VIII. Conclusion and Recommendation

It is recommended that this case be approved for
litigation.

IX. Signatures

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

Regional Attorney

cnio rflttorey
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EQUAL EMPLOYMENT OPPORTUNITY COMMI SSI ON
HEW YORK DISTRICT OFFICE

90 CHURCH STREET

NEW YORK, NEW YORK 10007

TY, its (212) 264-l972

February 15, 1983

Robert Patterson, Esq.
Patterson, Belknap, Webb & Tyler
30 Rockefeller Plaza
New York, New York 10112

Re: Charge No. 021-82-0609
Respondent: New York Daily News

Letter of Violation

I issue on behalf of the Commission, the following findings
as to subject respondent's compliance with the Age
Discrimination in Employment Act (ADEA) as aMended (copy
attached).

The Commission has determined that the above-named
respondent has discriminated against the individual named
and/or yet to be named in violation of Section 4(a) 1 of the
ADEA by offering to employees a retirement incentive program
that included age based benefit differentials.

Section 7(b) of the Act requires that before instituting any
action, the Commission shall attempt to eliminate the
discriminatory practice or practices.alleged, and to effect
voluntary compliance with requirements of the Act through
informal methods of conciliation, conference, and
persuasion. Section 7(e)(2) of the Act provides that the
statute of limitations period which is applicable to
Commission enforcement will be tolled for up to one year
after conciliation is begun.

This determination will serve as notification that the
Commission is prepared to commence conciliation in
accordance with Section 7(b). The period during which the
statute of limitations is tolled, as provided in Section
7(e)(2), begins upon issuance of this letter.

It is the policy of the Commission to notify the person(s)
aggrieved by the violations which are the subject of this
determination of their independent right of action under the
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-2-

Robert Patterson, Esq. February 15, 1983

ADEA. However, we plan to withhold such action for at least
10 days in order to provide you with an opportunity to
discuss this matter further. A representative of this
office will contact you in the near future to arrange a
meeting.

On Behalfof Of tar Commission,

tdward Mead

District Director

EM:AS:pr -

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
cc: Janice Frazier, Personnel

New York Daily News
220 East 42nd Street
New York, New York

7ia)- 'I �
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IN THE bNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OP NEW YORK

DRAFT FOR REVIEW ONLY
…____________-----------------…

EOUAL EMPLOYMENT OPPORTUNITY
COMMISSION,

Plaintiff, Civil Action No.

v.
j~~ ~~~~~~~~ : _ M P LA I N T

NEW YORK ,NE iWS,XA.,

Derendant.
…__ __ __ -…-…-…x

NATURE OF THE ACTION

This Is an action under the Age Discrimination in Employment

Act to correct unlawf,,l employment practices on the basis of

age and to nake whole individuals aggrieved by those unlawful

practices- "'" E' a The Commission

oo alleges that the Defendant E et_' .

erms bi i R~p-n c Incentive Plan or December

30, 19 n ems ompensation and benefrts ecause of their

*_ age of te

JURISDICTION AND VENUE

1. Jurisdiction of this Court is Invoked pursuant to 28

U.S.C. §§L51, 1331. 1337, 1313 and 1345. This action is

authorized and instituted pursuant to Section 7(b) of the Age

Dlscrtnlnatton In Errployment Act or 1967, as an-ended, 29

U.S.C. 5621, at seq. (the "ADEA"), which incorporates by

reference Sections 16(c) and 17 of the Fair Labor Standards

Act of 1938, as amended 29 U.S.C. i216(c) and 277.

2. The Unlawful employment ;;:.t .. . ag

and are now being committed withinh aoufarn District of

New York.

PARTIES

3. Plaintiff, Equal Employment Opportunity Commission

(tle Commission'), is an agency of the United States of

Amnerica charged with the administration, interpretation and

enforcement of the ADEA and is expressly authorized to bring

this action by Section 7(b) of the ADEA, 29 U.S.C. 5626(b),
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as aoended by Section 2 of Reorganization Plan No. 1 of 1978

we 9, 92 Stat. 3781, and Public Law 98-532 (1984 t Stat. 270X.

view' ~4. At all relevant times, Defendant, New York DOJ.1 News

rI (the 'Employer')bas continuously been and Is now doing businea&

in the State of New York and the City of New York and has

Continuously had and does now at least twenty Cmployees.

5. At all relevant times, Defendant has continuously been

and is now an employer engaged In an industry affecting com-

merce within the meaning of Section 11(b), (g) and (h) of the

ADEA, 29 U.S.C. S630(b), (g) and (h).

CONCILIATION

6. Prior to institution of this lawsuit, the Commission's

representatives attempted to eliminate the unlawful employment

practices hereinafter alleged and to effect voluntary com-

liance with the ADEA through informal methods of conciliation,

conference and persuasion within the meaning of Section 7(b)

of the ADEA, 29 U.S.C. 5626(b).

STATEMENT OF CLAIMS

7. Since at least December 30. 1980, the Defendant I

~--" n-'. 6JV- ".ghas engaged in --- --

unlawful eaployment practi es at its New York Ctty faAI t 2

In violation of Section 4JOf the ADEA, 29 U.SC. 562W

S - ~ ''^tirts December 30, 1980 r R

Incentive Plan b pv'+ whIch denied fullI

to employces -. &JL

age W 1I 4Aua e -
8. The effect of the practices complained of above has

been to willrully deprive the Individuals on Exhibit A of

equal employment opportunities and otherwise adversely affect

theIr status as employees, because of age.

PRAYER FOR RELIEF

WHEREFORE, the Commission respectfully requests that this

Court:

A. C nt permanent injunction enjoining the Defendant

V-1 l z its officers, successors, assigns and

all persons in active concert or participation with It, from
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all persons Ink ,tive concert or participat on with it, from

engaging in any employment practice which discrininates

because of age.

3B. Order the Defendant : to institute and

carry out policies, practices and prograns which provide equal

enployment opportunities for individuals who are at least

age 40 buat less than 70, and which eradicate the effects of

Its past and present unlawful employment practices.

V C. Grant a Judgment requiring the Defendant h_

:qqpNto pay appropriate back wages and an equal amount as

liquidated damages (or, prejudgment Interest in lieu thereof),

to individuals who were adversely affected by the unlawful

practices described above, including but not limited to

individuals on Exhibit A.

D. Grant such further relief as the Court deems necessary

in the public Interest.

E. Award the Commission Its costs in this action.

Respectfully submitted.

EQUAL EMPLOYMENT OPPORTUNITY
CCMMISSION

JOHNNY J. BUTLER
Acting General Counsel

2401 "E" Street, N.W.,
Washington, D.C. 20507

ROBERT L. WILLlAMS
Regional Attorney

JAMES . LEE
Senior Trial Attorney

New York District Office
90 Church Street, Room 1301
New York, Ncw York 10007
(212) 264-7188
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6/'_

Prior to institution of this lawsuit, the Commission's represen-

tatives attempted to eliminate the unlawful employment practices hereinafter

alleged and to effect voluntary compliance With the ADEA through informal

methods of conciliation, conference and persuasion within the meaning of

Section 7(b) of the ADEA, 29 U.S.C. 1626(b).

STATEMENIS OF CLAIMS

9. Since at least January 1, 1980, the Defendant Employer has engaged

in and is continuing to engage in unlawful employment practices at Its

Galesburg facility, in violation of Section 4(a) of the ADE, 29 U.S.C.

162
3
(a). Defendant Employer has maintained and continues to maintain a

Atermination tpcy which denies termination pay to employees 65 years

of age 4d old 2 ad to employees eligible for retireent benefits underf,.

4,kv pension

10. The effect of the practices complained of above has been t

willfully deprive those individuals named on Exhibit A, attached here

equal employment opportunities and otherwise adversely affect their status

as employees, because of ale.

PRAYER POR RELIEF

Wherefore, the Commission respectfully requests that this Court:

A. Grant a permonent injunction enjoining the Defendant Employer,

Its officers, successors, assigns and all persons in active concert

or participation with it, from engaging in any employment practice

which discriminates because of age.

B. Order the Defendant Employer to institute and carry out policies,
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practices and programs which provide equal employment opportunities for

individuals who are at least age 40 but less than age 70, and which eradicate

the effects of its past and present unlawful employment practices.

C. Order the Defendant Employer to make whole individuals adversely

affected by the unlawful practices described above. by providing appropriate

back wages with prejudgement interest. and by providing the affirmative relief

necessary to eradicate the effects of its unlawful practices.

D. Grant such further relief as the Court deems necessary and proper

in the public interest.

E. Award the Commission its costs in this action.

Respectfully submitted,

JOHPNNY J. BUTLER
General Counsel (Acting)

EQUAL EMPLOYMENT OPPORTUNITY
COMISSION

2401 E Street, N.W.
Washington. D.C. 20506

OhN P. ROWE
Regional Attorney

RICHARD SUTTER
Supervisory Trial Attorney

CAROL C. MOSCHNDREAS
Trial Attorney

EQUAL EXPLOYMENT OPPORTUNITY
COM"ISSION

Chicago Distict Office
536 South Clark Street. Room 982
Chicago, Illinois 60605
353-7526
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US. EQUAL EMPLOYMET OPPORTuNMrY COMMLSSION
Washinvoui, D.C. =O7

HY 2 X gm

M E M O R A N D Vl M /C- F 9 \

cOsxt i itSJ'/DW or)
TO Clarence Thomas, Chairman

Tony E. Gallegos, Commissioner RRorS~ f57L) 4

William A. Webb, Commissioner
Fred W. Alvarez, Cosaissione' it-a VOT-

FROM Johnny J. Butler, J71-iV,. IS i5'~
General Counsel (Acting)

RE Request to Reconsider
OMIC - Galesburg

This is to request reconsideration of the Commission's decision,
by 2-2 tie vote on November 6, 1984, not to authorize litigation
in the above-referenced ADEA case. The litigation recommendation
was submitted by the Chicago Uistrict Office; and, the Office of
General Counsel concurred in part with that recommendatipn. See
Presentation Memorandum, September 28, 1984; OGC recommendation,
October 25, 1984; copies attached. For the reasons stated below,

the Office of General Counsel continues to recommend litigation
limited to Respondent's policy of denying severance benefits to
employees age 65 or older, solely because of their age.

The case involves Respondent's contractual policy of denying any
'termination allowance' (severance benefits) to employees who,
when permanently laid-off, are: (1) 'sixty-five years of age. or
over'; or, (2) "eligible for and elect to take early or advanced
retirement . . .( Article XVIII.G of the collective bargaining
agreement, copy attached). Thus, Respondent denies termination
allowances to employees under age 65 if--and only if--they are

eligible for and voluntarily elect to take immediate retirement
when laid off. On the other hand, employees aged 65 or older are

denied termination allowances solely because of age, regardless
of whether they are eligible for retirement or whether they would
voluntarily elect retirement.

Two appellate courts have recently held that an age-based denial

of severance benefits is unlawful under the ADEA. See ECOC v.
Borden's Inc., 724 F. 2d 1390 (9th Cir., 1984); EEOC v. Westing-

house EIletric Corp., 725 F 2d 211 (3d Cir., 1983). cert. denied ,I0 SCT.63
53 U.6.L.W. 3236 (No. 83-1779, Oct. 2, 1984). As the court noted
in Borden's, supra, 724 F. 2d at 1393;

Borden's severance pay policy denied a benefit
to certain employees because they were age 55 or
older. The discrimination was intentional in the
sense that Borden purposefully drafted its seve-

Office of
Genna, CKMtSI
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OMC - Galesbur2 Page Two

ance pay policy to have this effect. We need look
no further for the intent necessary to support a
finding of age discrimination under the disparate
treatment theory.

In this regard, there is only one distinction between the instant
case and the Borden's and Westinghouse cases. In those cases, age
was only one of two determining factors: the other was retirement
eligibility. In the instant case, age of 65 or older is the sole
determinant- and thus, a much stronger indicator of Respondent's
unlawful age discriminatory intent. Yet, even assuming that all
of Respondent's age-65-plus employees were retireqeqt.,ligibible,
the result in this case would be the same. See EEOC v. Curtiss-
Wright Corp., 34 EPD 134,483 (D. N.J., 1982), where the court held
that it was unlawful to deny severance pay to those employees only
who were eligible to receive normal (full) retirement benefits at

age 65.

Accordingly, the Office of General Counsel once again recommends
litigation in this case on behalf of five (or, six)-individuals
who were denied $37,993 in termination allowances, solely because

they were age 65 or older at the time of their termination. See
PM, VI.A at page 15. In recommending litigation, OGC recognizes
that there is an arguably adverse decision on a related severance
pay issue in the circuit where this proposed suit would be filed.
See Parker v. Federal National Mortgage Ass'n, 731 P. 2d 975 (7th
'Ti., 19841. However, OGC not only believes that the Parker case
is easily distinguishable from the instant case, but also believes
that the rationale of the Parker decision will result in a favor-
able decision for the Commission in the instant case. See OGC
staff review memoranda: Asst. G.C. Vella Fink, October 22, 1982,
at page 1: Senior Trial Atty. Paul Brenner, October 12, 1982, at
page 2.

In the Parker case, supra, the Seventh Circuit ruled that it was
lawful to deny severance benefits to a laid-off employee who had
the option to take either severance or retirement benefits, and
who voluntarily elected to take retirement. 741 F. 2d at 981.
The Seventh Circuit then distinguished EEOC v. Borden's, supra,
on the ground that 'the Ninth Circuit held that older employees
who had no choice but to give up severance pay had a valid claim
under the ADEA.' Ibid. Thus, under the rationale of the Seventh
Circuit decision, Respondent in this case violated the ADEA by
giving retirement-eligible employees under age 65 the option of
receiving either termination allowances or immediate retirement
benefits, while denying that same option to employees age 65 or
older. To say the least, therefore, Respondent's policy presents
a very clear instance of disparate treatment solely on the basis
of age.
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us EuuAL EMPLO Y opponRuwy COMMISSION
i , ~~~~~~~~~Washington, D.C. 257

Office of
,eneral Counsel UN 2 | j

S E M O R A N DU M AFEC/- 7tJ)

TO : Clarence Thomas, Chairman
Tony E. Gallegos, Commissioner
William A. Webb, Commissioner
Fred W. Alvarez, Commissione! 61v o4lly, / 3

THRU Johnny Butler J. '
General Counsel (Acting) J}J / 2 f &'/

FROM : Paul D. BrennergD'7 -
Senior Trial Attorney

RE I Litigation Recommendation --
New York Daily News

The Office of General Counsel concurs in the recommendation of the
New York District Office to litigate this ADEA case.

The case involves a collectively bargained 'resignation incentive'
(or, buyout') plan. Under that plan, Respondent offered to make
special cash payments to compositors and stereotypers who volun-
tarily resigned, thus re,1,4nuishing their contractual guarantees
of lifetime employment. _E Ii one-shot buyout plan was officially
announced on December 30, 1980, and was open only until January 25,
1961 (or, if before that date, 20 compositors and 25 stereotypers
signed up). During that period, 13 compositors (9 of whom were
age 61 or over) and 8 stereotypers (3 age 61 or over) elected to
resign. Those employees received buyout payments on the following
scale:

Zmployee age Compositor Seereotyper

65 or over S 8,000 S25,So0

64 10,000 27,*00

63 12,500 30,000

62 15,000 33,000

61 17,000 36,000

60 or under 20,000 40,500

An EEOC-directed investigation simply confirmed what this payment
scale already demonstrates: that 9 individuals received the maximum
payments for employees age 60 or under, while 12 individuals age 61
or older received payments which were reduced solely on the basis
of age. Those 12 individuals received approximately $150,000 less
in buy-out payments than their younger colleagues. See Presentation_
Memorandum, VI.1 at p. 1. At no time during the investigation, or
in subsequent conciliation efforts, did Respondent ever claim that
those age-based reductions were justified by any age-related cost
considerations.

Courts have recently ruled that similar age-based severance benefit
plans violate Section 4(a) of the ADEA, and do not fa.l1 within the
exemption for 'employee benefit planse under Section 4(f)(2) of the
ADEA. See EEOC v. Borden's Inc., 724 F. 2d 1390 (9th Cir., 1984);
EEOC v. Wes Thouse Eletric Corp., 725 P. 2d 211 (3d Cir., 1983),
cert. den., 53 U.S.L.W. 3236 (No. 83-1779, Oct. 2, 1984). The only
real d4Tinction between the facts of those cases, and the facts ofI this case, is the voluntary nature of the underlying terminations
hre. owever, as the Supreme Court has already said in the anal-
ogous Title VII context: 'It is irrelevant that . . . participation
in [a benefit] plan is voluntary, (inasmuch as] Title VII forbids

dall discrimination concerning 'compensation, terms, conditions, or
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privileges of employment,' [Section 703(a),] not just discrimination
concerning those aspects of the employment relationship as to which
the employee has no choice." Arizona Governing Committee v. Norris,

Li 43 U.S./Ozy 103 S. Ct. 3497, n. 10 (1983). But see Patterson v.
Inhependent jSchoo. District t709, 742 P. 2d 46S8TF7,94),
which held that a voluntary early retirement plan is lawful under
the ADEA. b~t which OGC believes was incorrectly decided for several
reas ons. ,/0 d- /a9/' z

In considering this case for litigation, it should be noted that
the Commission has already filed suit in a virtually identical case,
in the same court where this proposed lawsuit would be filed. See
EEOC v. Times Mirror, Inc. [publishers of 'Neweday'], S.D. N.Y.,
No. 84-Civ-4692, approved by 3-0 vote of the Commission on June 12,
1984, filed in court on July 5, 1984. It should also be noted that,
in this case, it will be necessary to prove that the alleged vio-
lations were 'willful' in order to fall within the 3-year statute
of limitations, plus tolling for conciliation. See Section 7(e)(l)
and (2) of the ADEA.

The meaning of the term 'willful" is now before the Supreme Court
in Trans World Airlines v. Thurston, Nos. 53-997 & -1325 (argued
Oct. 5, 1984). Under the st-andard of "knew or should have known
that the ADEA was in the picture' (argued by the Solicitor General
in his brief for the EEOC, pp. 32-40), there is little doubt that
Respondent's actions were willful. However, under the currently
controlling Second Circuit standard of 'reckless disregard for . . .
whether its conduct was prohibited by the ADEA' (ALPA v. TWA, 713 F.
2d 940, 956 (2d Cir., 1984). cart. granted sub nom. TWA v. Thurston,
104 S. Ct. 1412), Respondent's actions would probabi f not-be found
'willful." Thus, if an adverse decision is rendered on that issue
in the TWA case, supra, it is possible that this case could be dis-
missed Without any ecision on the merits. While that possibility
might normallly suggest that the Commission should hold this case
until the Supreme Court issues a decision, the continued running of
the limitations period makes it imperative that suit be filed as
soon as possible (preferably before December 30, 1984, but no later
than January 24, 1985). -

Finally, because of the potential limitations problem, conciliation
has not yet been formally 'failed' in this case. See P.M., XI.l.d
at pages 2-3. By keeping the conciliation process open until just
before the proposed lawsuit is filed, the Commission assures that
the statute of limiations will be tolled for the maximum period of
one year. See EEOC v. Colgate-Palmolive Co.,- 586 F. Supp. 1341,
1343-45 (S.D. N.Y., l984) , on the tlling issue.
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US. EQUAL vaPLOYMENT OPPORTLJNrTY COMISS1CN
Washwrsgm. D.C. 2M0

February 28, 1985

MEMORANDUM

TO Leroy T. Jenkins, Jr.
Director
Legal Enforcement & Coordination Division

THRU . Estelle D. Franklin
Supervisory Trial Attorney
Legal Enforcement & Coordination Division

FROM a Carlton L. Preston (-•21 I
Senior Trial AttornCy C -
Legal Enforcement & Coordination Division

Judith L. Mathis
Equal Opportunity Specialist
Legal Enforcement & Coordination Division

sUHJECT : Update on Status of EEOC v. Xerox
Investigation/Conciliation

This memorandum is written in response to your request for
an update status report of the Xerox investigation/conciliation.
This memorandum includes (a) the list of potential classmembers
we have contacted for possible evaluation and our concerns about
the possible disadvantage of the Commission conciliating their
claims (b) the contract proposal package for additional statistical
analysis and (c) our comments about your concerns of the ability
of the additional analyses to further develop this case.

Enclosed herewith as attachment one is the list of the class-
members we have contacted. All of these former employees have
attempted to opt into the Lusardi v. Xerox litigation.l/ Most
of their allegations that Xerox discriminated against them are
after the March 31, 1983 deadline certified by the Court in the
Lusardi litigation. We obtained these names, addresses and
telephone numbers and the permission to contact them from the
Lusardi attorneys on certain expressed and implied conditions
that the Commission would join their litigation. In their letter
forwarding us the names they specifically requested that we not

disclose any information that we obtain from the classmembers to
Xerox without prior approval from class counsel. Notwithstanding
that reque". it was my understandimg at omr January 25, 1985 .meeting
that for r purposes of conciliation we are to recontact the class-
members a .requst that they choose between reinstatement to their
former jobs or to waive the right to reinstatement. I was not
present at the last conciliation meeting, therefore I assume that
Xerox has offered them this option.

If my understanding is correct I have some concerns about
the Commission making that offer. First, these classmembers
have attempted to opt into the tusardi lawsuit pursuant to the
class certification provision of the ADEA. As such they are the
clients of the attorneys representing the Lusardi classmembers.
Each signed a consent form specifically autTorizing these attorneys
to act in their behalf. None of the classmembers that we have
contacted have requested that the Commission represent them nor
have we offered our legal representation in the 7(b) conciliation.
Second. I think that we have a professional responsibility to
inform the Lusardi attorneys of Xerox's offer and request
their concurrence before we make any conciliation offers to their
clients that may result in a waiver of possible relief. Finally.
the private attorneys have informed us on several occasions
lately that if the Commission Is not going to enter this litigation,
they are prepared to file a motion requesting an *xtansion of tlhe
March 31, 1983 cut-off date, so they can include the classmembars

We have, in addition, interviewed approximately 70 people who
have already optel into the Lusardi suit. They are not discussed
in this memorandun.
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whose names they forwarded to us. ALso, we bave been told if tlhe
Commission is not coming into this litigation. they are going ti
associate with an additional law firm to assist in the litigation.

I think that it is imperative that the Commission make a
determination whether we will or will not represent the class-
members whose cause of action arose after the Lusardi cut off
date in conciliation and whether we are going to get involved in
this litigation. After we have made our decision I think we
should meet with the Lusardi attorneys and make our decision known.

The disadvantages in the Commission's conciliation of a
small number of claims in Lusardi litigation are as f'Pllowst
7-- time period in which back pay calculations would be made is
from March 31, 1983. Almost all of the classmembers were termi-
nated with some type of pay continuance ranging from two weeks to
30 months. Theoretically some of the classmembers may not be
entitled to any back pay. There is a probability with the pay
continuance and other mitigating factors that any back pay this
group would be entitled to would be low. The greatest harm
suffered by most of these people is the reduction in retirement
benefits. Since Xerox's potential liability on that issue in. the
lawsuit is enormous, it is unlikely they would in conciliation
give any adjustment in retirement benefits. We think the
CawissiOn's conciliating these few claims for nuisance value relief
would have a negative impact on the Lusardi litigation, which
is currently in the initial discovery stages. Unless a settle-
ment resulted in full relief for these people, our action could.
limit their recovery to an amount much smaller than their po-
tential recovery from the Lusardi suit.

We have been unsuccessful in finding former employees who
believe they were discriminated against by Xerox but who have
not joined or attempted to join the Lusardi suit. Xerox has
declined to furnish names of those who were 'Voluntarily'
RIF'd. For us to develop names of those people would be
impossible with the information we have about them which only
identifies them by Social Security number and employee number.
Therefore the group of people we would represent in conciliation
or litigation now numbers about 100. An option that we consider
to be viable is to find that conciliation has failed, if Xerox
is unwilling to offer something close to full relief, and to
assert that the private, on-going litigation appears to be
accomplishing the purposes of the ADEA by effectively litigating
the allegations of age discrimination.

If the commission is to further develop and refine the
evidence of age discrimination by Xerox, we need to contract for
additional work by our expert, Dr. Reisler. Enclosed as attachment
two is the complete contract package icr the additional statistical
analysis including justification for a sole source contract and a
Statement of Work. We think that the additional analyses are
necessary because approximately seven months after Xerox repre-
sented to the Commission that they had given us all of the
computer tapes and the applicable codes pursuant to our Request
for Information, on October 12, 1984 we were given our third set
of tapes. After an extensive review and analysis our expert,
Dr. Reisler, informed us that the last group of tapes complied
with our initial request. However, they are extensive and con-
taining 76,000 files which makes it expensive to work with.
Dr. Reisler has been able to sort out the tapes into a workable
data base with the money available from our last contract.
Funding was not sufficient to perform analyses or make con-
clusions about the data. /

This analysis using Xerox's last data base submissions
would allow us to break out the different age bands of the protected
age group by location and joh positions. Prior data submissions
did not allow us to refine our analysis in this manner. It is
important to perform this type of analysis because the Xerox
expert's report aggregated all of the employees under 40 and
compared them with the employees over 40. That type of analysis
has the tendency to -ask many specific areas of discrimination;
because of the size of the group, it tends to swamp any meaningful
statistics about part of the group. However, the proposed
additional analysis would isolate specifics in areas where we think
Xerox-s liability will be exposed.

-3-
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ATTACHMENT I

Albertson, William R.
3414 Silver Maple Drive
Danville, California 94526

gaffe, Joseph J.
1014 Dawnview Street
Arlington, Texas 76014

Ball, Andrew T.
11 Pleasant Avenue
West Caldwell, New Jersey

.artell, Joseph Albert
566 Mill Road
Rochester, New York 14626

Bovitz, James L.
71 Hallmark Road
Rochester. New York 14625

Brakebill, Ruth E.
21100 N.E. Sandy Blvd., Sp96
Troutdale. Oregon 97060

Cameron, Robert E.
126 Camberley Place
Penfield, New York 14526

Caskey, Floyd W., Jr.
1284 Muirfield Drive
Stone Mountain. Georgia 30028

Chenke, Lee J.
763 Herman Road
Webster, New York 14590

Fitzpatrick, Philip D.
13604 Creekside Drive
Silver Spring, Maryland 20904

Karlsen, William Kenneth
11 Juniper Lane
Williamson, New York 14589

Schubert, Charles
32 Eagle Green Southlake Park
Fre ont, California 94538

Sechrist, Gordon
11 Finger Circle
Bella Vista, Arkansas 72714

Thorson, Norman
9046 E. 27th Street
Tulsa, Oklahoma 74129

Auerbach, David A.
3336 E. Lorg Ridge
orange. California 92667 -

Baca, Diego
139 Glorietta, N.E.
Albuquerque, New Mexico 87123

Barnes. Sarah L.
4220 Ashwood Drive
Mesquite, Texas 75150

Barz, Robert L.
18560 South Baker
Country Club Hills, Illinois
60477

Baskett, Nancy S.
305 Forest Hills Circle
Devon, Pennsylvania 19333

Bronson, Richard E.
15212 W. 91st Terrace
Lenexa, Kansas 66219

Brown, George S.
326 North Quaker Lane
W. Hartford, Connecticut 06119

Butler, Sally F.
12813 Fox Run
Pickerington, Ohio 43147

Call, David D.
984 Topeka Street
Pasadena, California 91104

Campuzano, Edward J.
217 S. Lynn Boulevard
Upper Darby, Pennsylvania 19082

Caselli, Ronald A.
742 Bicknell Road
Los Gatos, California 95030

Chappell, Donald F.
1324 Schlegel Road
Webster, New York 14580

Childress Ronald
8569 Gwilada Drive
Cincinnati, Ohio 45236

Cooper, Robert N.
17231 Kristopher Lane
Huntington Beach, California
92647

Crayton, James
Brainard Hill Road
Higganum, Connecticut 06441

Drucker, Anne D.
141 Melrose Avenue
N. Arlington, New Jersey 07032

Eppard, Clifford M.
444 Saratoga Avenue, #25A
Santa Clara, California 95050

G. Kathleen Frankhauser
7833 49th Avenue West
Mukilteo, Washington 98275

Fertig, Norman H.
25 Georgetown Lane
F~airport, New York 14450

Fox, David M.
13672 Loretta Drive
Tustin, California 92680

Graveley, Barbara J.
1699 Sea,
Burstock Court
Columbus, Ohio 43206

Hamilton, Charles
18230 Santa Arabella
Fountain Valley, California
92708
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Headlee. Lunnwood L.
615 Stuart Wolfertz, fred

Carlisle, Iowa 50047 P.O. BoX 338
Hope, New Jersey 07844

Juhl, Carol M.
401 W. Crawford Zielinski, Joseph

Luverne, Minnesota 56156 152 Country Manor Way #2

Kammerdiener, Jon Joseph Webster, New York 14580

135 Pelham Road
Rochester, New York 14610

Kinchen, Leroy A.
10489 Royal Oak Road
Oakland, California 94605

Levine, Sid.y D.
51 Beech RO~d
Randolph, New Jersey 07569

Masi, John A.
8 Brier Patch Court
Clifton Park, New York 12065

M k, Edward J.
2737 N. 77th Avenue
Elmwood Park, Illinois 60635

Mongiovi, Daniel B.
1661 Cropsky Avenue
Brooklyn, New York 11214

Previdi, William A.
91-03 153 Avenue
Howard Beach, New York 11414

Przemielewski, Joyce D.
2110 Bay Haven Drive
San Jose. California 95122

Scafetta, John S.
4186 Hazelhurst Court
Pleasonton, California q4566

Smith, John J.
20 Lookout view Road
Fairport, New York 14450

Terrill, Jerry F.
P.O. Box 107
LaVerna, California 91750

Tortell, John F.
1040 Balboa Drive
Arcadia, California 91006

Vito, Anthony S.
4038 Cream Ridgo Road
Macedon, New York 14502

Weinman, Martin H.
14483 E. Arizona
Aurora, Colorado 80012
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ATTACHMENT 2A

JUSTITPCATION FOR CONTRACTING WITH DES CORPORATION

The computerized statistical analyses and evaluations of
possible age discrimination which are requested will come from
the third set of computer tapes provided by Xerox. Throughout

the investigation. DES Corporation has assisted us in the analysis
of data contained on tapes and in meeting with company officials.

These meetings have included highly technical discussions of
the Xerox employee data system and of the finding in our analyses.

In addition, one of the tasks necessary to our investigation, as
noted in the statement of work, is a comparison of data on the

current tapes with the data and results of earlier tapes.

DOS Corporation is the only contractor which could efficiently
and promptly perform this work. Staff members in that company

have developed considerable expertise,in processing and under-
standing an intricate employment computer system. The work

requested builds on what has been learned in work previously
performed. To change contractors would be extremely disruptive

to the conciliation process and would create much more expense
in duplicating development of expertise which DBS has already
achieved.

ATTACHMENT 2B

STATEMENT OF WORK TO BE PERFORMED

The contractors shall develop analyses of the data contained
on computer tapes received from Xerox including examination
of hiring rates, termination rates, workforce compositions,
various functional groupings and comparisons across the years.
Specific tasks to be performed by the contractor in producing
these analyses aret

A. resolve potential data problems associated
with codes, omission, reconciling the changes
and reorganizations during the relevant period;

B. process the tapes end produce tabulations which
include statistical measures and analytical
formulations and which evaluate possible age
discrimination by Xerox:

C. compare the results obtained from the data on this
most current set of tapes with the results from the
previous set of tapes to explain apparent differences;

D. produce graphical displays which synthesize the numbers
into a context which permits comparisons and which allows
the e-pert to draw inferences as to possible age
discrimination by Xerox.
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EVIDENCE OBTAINED AND ANALYZED PRIOR TO LOV

Prom Charge Files: In response to requests from district officesand 706 agencies during investigations of charges of originalnamed P's. Xerox submitted information regarding OPD in theN.E. Region. This info included stack ranks of sales reps, per-formance evaluations of CP's. company policy regarding mandatorysteps necessary to terminate any employee with more than 8 yearsservice. (VP of Personnel to make the decisions after severallevels of review below). CP'o also submitted stack ranks fornational OPD sales, gave statements that they had been assignedless desirable territories and that they had been replaced byyounger employees. CP's submitted ads iwhich appeared in NYTaround time of their terminations and which solicited applicantsfor OPD sales reps positions.

EVIDENCE SHOWED.

Company policy as to termination procedure wasn't followed: nobodywith higher authority really reviewed term, file
Many younger employees with fewer sales were retained while CP'swere terminated

CP's all had history of high sales and successful careers withXerox: good perf. evaluations

Interviews with charcing parties and Lusardi plaintiffs: Approx.25 interviews of former sales reps, engineer, personnel and audit
executives. All gave statements which show a pattern; all wereeither called in suddenly and told they were terminated effectiveimmediately or were told by their supervisor that if they didnot voluntarily resign or retire that they would be fired. Thosewho left voluntarily' felt they could work a better deal, par-ticularly in keeping health insurance benefits, if they left thatway. All stated that they were qualified for other jobs in thecompany, but they were given no information about other open jobsand they were given no opportunity to transfer. All stated thataccording to the Xerox matrix of characteristics which are supposedto be the objective criteria upon which the termination decision
is made (years of service, potential, level of performance) therewere others within their departments who should have been terminatedbefore them. Those who challenged their supervisors about thatnever got any satisfactory explanation.

The former Human Resources Manager (personnel, in Xerox speak)
stated that he was instructed to hire as many new college gradsas sales reps in January and February, 1982 as were terminated
in late 1981. (when the original named P's got it) He was toldthis was a financial decision and not in his field. Because he
had worked in Versatec before going to OPD, he found his ownjob in Versatec after being RIF'd. When the papers went up toXerox corp. HO, the decision to hire him at Versatec was vetoed.This witness said that younger employees in OPD were given theopportunity to transfer to other divisions or groups, while olderemployees were just terminated. High level Xerox managers havea current computerized list of all open jobs within the corporation.but this list is not available to employees. The only way anemployee learns of an opening elsewhere is from his manager orthrough a friend in the company. This CP says that potentialwas interpreted by Xerox as a nega-tive--the greater the years ofservice and the older the employee, the less potential he has.Others agreed with this.

Information 2iven us by private p's attorneys: some they got thrudiscovery, some was submitted by former employees. Photocopy ofprintouts showing all terminations and hires of salaried employees
by Xerox between 1980 and 1983, copies of memos circulated byXerox executives, copies of newspaper ads soliciting applicants.
statements by employees alleging corporate directed policy ofgetting rid of senior, highly paid professionals

... :t-, ,_ _
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EVIDENCE SHOWS.

During the period Xerox hired more salaried employees than were

terminated. (thin total includes, however, employees in addition
to professional and sales) Xerox reason for terminations, necessary

reduction in force, is at least in part pretextual as many were
being replaced. Analysis of specific departments showed that up

to 87% of the terminees were over 40 ( make-up of departments by
age unknown exactly; interviewees said at highest Xerox workers

over age 40 account for one third of workforce-this was later
confirmed after LOV by Xerox tapes which show 351 over 40)

EVIDENCE OBTAIEZD AND ANALYZED SUBSEQUENT TO ISSUANCE OF LOV

Personnel Files of Charging Parties: Partial analysis of these
files confirms oral statements by charging parties already inter-

viewed that their performance records were good or very good
prior to their sudden terminations. Files of persons not yet

interviewed also show a history of success with the company and

of high performance. The files contain no evidence, so far dis-
covered, of any high level review of the termination decision, as
required by Xerox policy.

Copies of Xerox Personnel Manuals: The manuals set out, for each

a jor roup and division, company policy as to termination pro-
cedures, the matrix of criteria upon which employees are to be
selected for termination, the criteria for retirement eligibility,
and the type of benefits for which employees are eligible. The
manuals describe the Bridge to Retirement Program, initiated by
Xerox in 1981, which was made available to employees 51 1/2 and
stretches their severance to cover them up to the age when they
are eligible for retirement benefits. For most employees that

age is 55.

Interviews with ChaTino Parties/Luaardi Plaintiffs: These inter-
views have provided confirmation of mny initial interview alle-

gations, and have been more of the same. Because so many former
employees, from around the country and from different jobs and
different divisions, say much the same things about the circum-
stances of their terminations or retirements, the evidence of a
pattern and of a deliberate, corporate directed policy grows

stronger.

A new and interesting allegation which has recently surfaced is
that the Bridge to Retirement Program, presented by Xerox as a
benefit to those close to retirement age, was actually a way to

target older employees for elimination. Several former employees
say that in previous Xerox reductions in force, voluntary termination

packages were offered across the board to all employees in an
effort to encourage attrition and reduce personnel. This period
saw no such general offer to all employees. Only the Bridge to

Retirement Plan, for which the minimum age is 51 1/2, was offered
as a general inducement to attrition. Speculation is that Xerox
felt that because such large reductions were necessary that if a

general inducement were offered, the younger employees who could
most easily have gotten other jobs would have left All retirees

interviewed so far have said that they only took the retirement
package to avoid bein;g fired and getting even less. To prove
this allegation we need to develop more evidence and verify in
discovery that other reductions in force prompted general voluntary
termination package offers.

Computer Taps: The difficulties with reading the tapes and

drawing meaningful data from them have been extensively docu-

mented elsewhere. Because Xerox has represented that these
tapes will vindicate its assertions that it has not discrimi-

nated on the basis of age, we have taken the deliberate attempts

to mislead us and the false statements as to the documentation
provided to be evidence of lack of good faith in conciliation
negotiations.

Our computer experts have been able to pull data off these tapes
which show, they assert, a statistically disproportionate pattern

of employment actions based apparently on age. They are now in
the middle of several analyses which they characterize as promis-
ing. The plan is for Dr. Reisler to present the results and ex-

planations of the analyses to Xerox during our next conciliation

meeting.
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Xerox Records of Advertising Seeking Job Applicants: These records

confirm and add to the initial statements of charging parties that

Xerox was advertising for applicants for the jobs from which

they were being terminated. These records show that OPD was ad-
vertising in major newspapers around the country, throughout the
period of greatest terminations, for engineers, sales reps, systems

analysts, marketing managers and other positions. All of the ad

records have not yet been analyzed, but we know at least that
many of those who were fired or forced to retire could have been

transferred to open jobs elsewhere, as provided in Xerox official

policy. An interesting statement in many of the ads is that

applicants "with up to 4 years experience" are sought. (emphasis
added)

Outside Research: Research of labor market statistics by age,

by-occupation is underway. In addition, we are researching
general market factors and data about the industries with which

Xerox is concerned are being gathered.
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US. EQUAL EaYLOYMENT OPPORTUNTY CONO0flSON
N Washbv- D.C. 2XM

- April 18. 19814 5

MEMORANDUM

TO James N. Finney
Director
Systemic Programs

THRU Leroy T. Jenkins, Jr.
Director
Legal Enforcement and Coordination Division

Estelle D. Franklin
Supervisory Trial Attorney
Legal Enforcement and Coordination Division

FROM I Carlton L. Preston
Senior Trial Attorney
Legal Enforcement and Coordf?51ion Division

Judith L. Mathis
Equal Employment Specialist
Legal Enforcement and Coordination Division

SUBJECT * Recommendation on Disposition of EEOC v. Xerox

ADEA Investigation/Conciliation

On April 19, 1984, the EEOC issued a letter of violation

pursuant to the ADEA against the Xerox Corporation. Under the

ADEA, this letter tolls the statute of limitations for up to one

year. Since that period will soon expire, this memorandum will

present our recommendation for what should occur at that time.

HISTORY

The EEOC first became involved in investigating Xerox for

ADEA violations in August, 1983. During our monitoring of nation-

wide discrimination lawsuits for the intervention project, the

Legal Enforcement Division became aware of a pending lawsuit

alleging age discrimination by Xerox. Lusardi, et al. v. Xerox,

C.A. 83-809 (D.N.J.). Our initial efforts were irected

towards an intervention. We met with the Lusardi attorneys and

discussed the possibility of the Commission becoming involved
in their lawsuit through intervention or direct lawsuit. They

welcomed our participation and agreed to share discovery

inforn1tion they had obtained if it was not covered by a

protective order..

A presentation memorandum to intervene in the Lusardi

litigation was prepared and sent to the Commission ?or

litigation authorization review. However, the case was never

fully presented to the Commission: prior to the date it was to

be presented, Commissioner Webb raised questions in regard to

a lack of data he deemed necessary to support Commission
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litigation.l/ We subsequently decided to withdraw the

presentation memorandum until the data could be supplemented.

After considering the merits of intervening in the Lusardi

litigation, we decided, that proceeding with our own investT-

gation and filing a direct lawsuit would be a more desirable

course to follow. On February 7, 1984, a letter was sent to

Douglas M. Reid, Vice President for Personnel of the Xerox

Corporation announcing that the Commission was initiating an

investigation to determine whether there was reasonable basis

to believe that the ADEA had been violated. (See Exhibit A)

- Throughout this investigation, Xerox has been recalci-

trant. In our initial letter to Xerox on February 7, 1984.
we included a request for information. The request asked for

computer files and applicable code documents of Xerox personnel

employment date. We also requested that at our first meeting
they bring one of their computer people who was familiar with

their employee personnel data system.

Prior to the meeting we verified our request in a

telephone conversation between Judy Mathis, Carlton L. Preston

and Phil Smith, Associate General Counsel for Xerox. Mr. Smith

specifically agreed to bring their computer person and code

documentations to the March 13, 1984 meeting. However, when the

meeting was held he produced neither the computer person nor the

code documents. Mr. Smith stated he was unavailable and promised

that the documentation would be included with the forthcoming tapes.

The first meeting was held as scheduled on March 13, 1984.

The Commission was represented by Estelle Franklin, Judy Mathis,

Richard Meyerson and Carlton L. Preston. Xerox was represented

by Phil Smith and Bob Landsmann. This meeting was requested by

Xerox so that we could develop an orderly approach for the

production of our request for information. The Commission

informed the Xerox officials that our information and analysis

indicated that the Xerox Corporation was in violation of the ADEA

on a systeewide basis. They denied any violation of the ADEA

and assured us that when we reviewed and analyzed the forthcoming

data they were to provide us, Xerox would be exonorated.

We concluded the meeting by agreeing to or considering
the following: (1) The Commission agreed to delete from our

information request any personnel files that Xerox had produced

at any Commission field office, to cut the expense of duplication:.

(2)to accept all non-computerized data as it because available

rather than waiting until the entire request was completed: (3)

consider confining our initial computer data request to include

data which will be compiled from the Personnel Data System (PDS)

which included 851 of the salaried employees: (4) delete from our

initial request for computer data, information regarding the

foreign subsidiaries Fuji Xerox and Rank Xerox Limited: (5)

consider a compromise as to the specific salaries we have requested

and decided the persons to whom we would allow exclusive access

to this data; (6) consider eliminating our request for 1980 data

and: (7) consider the terms of a Xerox proposed agreement of

confidentialty.

Subsequent to the March 13th meeting, the Commission acted on

the matters we had under consideration. We agreed to accept the

PDS personel data for the salaried employees and to accept the

personnel identification numbers in place of actual

employee names, because we were told that it would expedite the

delivery of the computer tapes. Our acceptance of the id numbers

was temporary and that we were to receive the names at a later

date.

I/This is a frequent problem in interventions. A not

uncommon pattern is that the suit has been initiated by

private parties prior to completion of the Commission's

investigation: if intervention is sought early in the case

(as it should be in order to be timely) only limited

discovery has taken place. Additionally, such discovery is

frequently subject to a protective order.

The presentation memorandum was prepared and presented

based on limited data in our possession and other anticipated

evidence to be obtained from future statistical analyses and

documentary evidence from the Lusardi attorneys.



380

Notwithstanding the fact that we agreed to alter our initial
request to accept the PDS computer data, to expedite the process,
Xerox did not competcly comply with our information request
until six months later. We agreed to accept the salary records
of those employees under salary grade 19. Again we accepted a
partial compliance with our request for all salaried employees
because we were told it would assist in expediting the data. We
did not agree to exclude the 1980 data request because we believed
that the 1980 data was relevant to the RIF period that was under
investigation. We rejected Xerox's proposed protective order
because we thought it would be contrary to Commission policy and
could possibly set an unwarranted precedent for all Commission
offices receiving data from respondents in the investigative
stages. Moreover, it was unclear as to who would determine if a
breach occurred and what, if any, remedy would be appropriate.

The Xerox representatives agreed to the followingdtl) pro-
vide during the week of March 16, 1984 the PDS and payroll tapes
and code documentation for each applicable year through 1983 and
inform us how long the remaining data request would take to
produce. 2/ (2) Xerox was to consider agreeing to toll the running
of the statute of limitation during our investigation (3) they
were to include the performance evaluations of the terminated
employees and all training data that was computerized; (4) Xerox
agreed to comply with numbers 8 through 18 of the February 7
request for information within 60 days.

Xerox was prompt in its consideration of the proposed
agreements of the March 13 meeting with the exception of most
important request, the computer tapes documentation. They
delivered within 60 days reqeust numbers 8 through 18. We
were informed that training information was not computerized but
performance evaluations were and would be included in the forth-
coming tapes. They informed us that they would not agree to
tolling of the statute of limitation without explaination.

Xerox delivered the first of three submissions of computer
tapes during the week of March 16, 1984 as promised. They explic-
itly stated that had they fully complied with our February 7,
request, including the applicable code documentation. However,
the code documentation was not included.
:t was six months later, two subsequent submissions of tapes.
numerous telephone conversations, correspondence and a trip to
Xerox Headquarters in Connecticut to talk to their computer expert
before they acutally complied with the request for the computer
data. Absent full compliance to our request, we could not fully
manipulate the data we had received and could only perform general
statistical analyses.

The initial statistical analysis showed that a disappro-
priate number of employees over forty years of age were
terminated pursuant to a Reduction-in-Force (RIF). 3/ Xerox
terminated approximately.6000 employees over the age of forty
during these RIF periods. Their response was that those termi-
nations were "voluntary" and were a part of its voluntary RIF
(VRIF) program. However, our interviews with various riffed
employees indicated that the so called voluntary RIFs were not in
fact "voluntary". Some indicated that they were told that their
future at Xerox was not good; others felt that the policies had a
coercive effect. For example, Xerox had a policy to give some
type of pay continuance, to its riffed employees for periods
lasting from two weeks up to thirty months. But, with each
succeeding reduction-in-force, 1980, 1981,1982 and 1983,the
amount of pay continuance was shortened. The 'voluntary'
terminated employees told us that when they were given an offer
to leave voluntarily with a specific amount of time with pay
continuance, they accepted the offer because of the uncertainty of
how long the pay continuance would be in the next round of
terminations.

Mr. Smith indicated that our original request for computer

information would take twenty seven weeks to fully respond.

3/ Because Xerox did not send the requested code documentation
with the tapes. our experts was only able to do a very
basic analysis of the percentage of RIF'd employees in S
year age bands of employees from 40 through 65 and over.
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The Lusardi Attnrneys,also were very helpful during the
initial investigation period. The were very cooperative in sharing
their evidence with the Commission. We received copies of
confidential memoranda written by Xerox officials demonstrating
that there was an official plan to get rid of the older higher
paid employees and hire younger, lower salaried recent college
graduates.

In mid-April, 1984, Xerox submitted a second set of computer
tapes with some documentation for interpretation. However,
because of the time lapse in submitting this data, and because
the evidence previously gathered and analyzed clearly indicated
an ADEA violation, we decided to issue a Letter of Violation
without considering the second tapes.

The issuance of the Letter of Violation was based on
our analysis of this case as reflected in the memorandum to
Mr. Finney, dated April 16, 1984. In that memorandum we iden-
tified the issues we indended to investigate. The issues were
termination, hiring promotion transfer and wages. We defined the
potential group size, affected positions and the geographic
locations that we intended to concentrate our efforts. In support
of our analysis we included documentary, testimonial and statistical
evidence that was available at that time. (See Exhibit B)

Thus, based on our interviews with the individual victims,
the existence of the documents indicating Xerox's policy to
terminate older employee& under a RIP while hiring younger
employees, and our statistical analysis of the employment data we
received, a Letter of Violation was issued on April 19, 1984.
That letter stated that Xerox had discriminated against salaried
employees over forty selecting them for termination based on
age. The effect of the issuance of the Letter of Violation was
to toll the running of the statute of limitations and begin a
period of conciliation for up to one year.

STATUS OF CONCILIATION

Our conciliation plan was to quickly get an analysis of
the latest computer tapes and prepare for the first meeting.
However, we were unable to get a quick analysis. Although we
turned the tapes over to Program Research. they were unable to
determine whether all the codes necessary to interpret the data
were included on the tapes as Xerox had asserted. Therefore.
we were unable to inform Xerox specifically whether we needed
additional data or additional code documentation to interpret the
existing data. The inability to get this information impacted on
our first conciliation meeting.

Another matter which has impacted our conciliation efforts
is the Lusardi lawsuit. Thus, before discussing concilation.
it is necessary to review the interim action in the Lusardi
case.

Between the time we withdrew our request for authorization
to intervene and May 23, 1984, the date of the first conciliation
meeting, the Court in Lusardi authorized notice to be sent to all
present Xerox employees and to former employees who were terminated
between March 1980 and March 31, 1983. This notice gave them a
chance to join the suit. (Unlike Title VII, individuals other
than the named plaintiff are not covered by a lawsuit unless
they specifically opt-in). The cut-off date for these persons

to file the necessary papers to opt-in was May 9, 1984. By
May 23rd, approximately 1300 persons had sought to opt-in to the
4usardi lawsuit.

Subsequently, we received from the Lusardi attorneys a list
of seventy persons out of the 1300 who had attempted to opt into
the Lusardi class but are not currently included because (1) the
claimed discrimination occurred after March 31, 1983, the Lusardi
cutoff date, and, thus, is beyond the scope of the Lusardi clar,
or (2) their claim was filed after the May 9, 1984. the deadline
for filing claims. However, all of these people have signed
forms retaining Lusardi attorneys as their lawyers and in his
letter transmitting the names Attorney Adler specifically states
that we should not disclose any information that we have obtained
from the potential class members to Xerox without prior approval
from class Counsel. (See Exhibit C)

THE FIRST MEETING

82-546 0 - 88 - 13
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Pursuant to I 7(b) of the ADEA we met with the Xerox
officials on May 23, 1984, for our first conciliation meeting.
The Commission representatives were Estelle Pranklin, Judy Mathis,
Richard Meyerson and Carlton L. Preston. The Xerox representatives
were Phil Smith, Steve McGrath, Charles Gilliam and Bob Landesman.
Our position was that the evidence we had gave us reason to conclude
that, at least since 1980, there had been a deliberate effort by
Xerox systemwide to terminate the over 40 year old higher paid
professional employees. This effort was either directed by or
condoned by high level Xerox management. We disagreed with their
business necessity defense for the termination of those over 40
employees, and that we believed it was a pretext for the actual
discrimination. We cited many occasions where Xerox was in
violation of its personnel policies and procedures which provide
levels of decisions of review necessary to terminate an
employee. We assured Xerox that it may respond to our specific
charges and may express its general views concerning the disputed
action. We also informed them that the Commission may decide to
file a lawsuit should conciliation fail and that terminated
employees may potentially recover backpay from Xerox.

Xerox denied that it was in violation of the ADEA. They
said that if a disproportionate number of older employees were
riffed it was not discrimination because most of the terminated
employees voluntarily chose to leave the company. We informed them
of the testimony of terminated employees that stated they had a
choice between firing or taking a voluntary termination. Xerox
response was that our witnesses were a minority of disgruntled
employees and did not represent what actually happened or the
views of the majority of the former employees. Nevertheless,
they put great emphasis on the fact that wanted the Commission to
narrow our investigation to the former employees that were not in
the Lusardi lawsuit.

Our position was that we represented the public interest.
znd as such, could obtain relief for all victims, including
those seeking relief through the Lusardi suit. Xerox's position
was that the EEOC could represent only those person who had not
opted into the Lusardi lawsuit. Its further position was that no
person who had raEi ved notice but did not opt in was entitled to
relief. Xerox also wanted to know whether our finding of discrim-
ination was limited to any particular departments, but we declined
to limit our iindings pending further analysis of information. 4/
The meeting closed with our agreeing that a second meeting would
be scheduled shortly after completion of the analysis of the
second set of tapes.

Also in this meeting we discussed the tapes and the missing
documentation. They assured us that the second set of tapes
delivered to us a few days prior to the meeting were complete
with documentation and that it would vindicate Xerox's position
that they did not violate the ADEA in its employment decisions.

After the first meeting, we continued our efforts to
analyze the second set of tapes. For approximately two months
our computer staff in the Office of Program Research was in
contact with Xerox's computer staff without measurable results.
Even utilizing the accompanying documentation, we were not
getting satisfactory action in Program Reerch. We ultimately
hired an outside expert. S/

On July 20, 1984, after numerous exchanges of correspondence
and telephone conversations, Xerox finally produced Tom Stone,
its computer employee, who created the computer tapes. After
talking to Mr. Stone we learned for the first time that the
documentation we received with the tapes was meaningless in
interpreting the personnel data in our Request for Information.
This was true despite our numerous requests and Xerox's assurance
that we had the correct documentation for interpretion.

4/ As previously described, our conciliation plan to analyze the
six tapes submitted to us on April 16, prior to the conciliation
meeting. Due to problems with Program Research, however, the
tapes were not analyzed. Thus, although our interviews seemed
to indicate that the finding might be limited to certain depart-
ments, we were awaiting 'hard" data before committing to such a
limitation.

s/ Part of the problem was the continued inability to state
definitely whether certain codes were included on the tapes.
We were told initially that it was not, and finally that they
did not know.
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During the period between the first and second meetings,

we continued our efforts to identify victims and to refine the

statistics. Since Xerox had refused to give us the list of

discharged employees, and the mailing list given to the Lusardi,

counsel was under a protective order, we were limited to contacting

persons who had filed consent forms to opt-in Lusardi. We conducted

interviews of approximately fifty victims.

These interviews buttressed our earlier findings. Few termi-

nations of these people categorized as 'voluntary", by Xerox'

were in fact voluntary in the traditional sense, i.e. ... Although

those terminatees listed as voluntary had in fact agreed to be

terminated, it appeared Chat the agreements to leave were coerced.

Examples, a 53 year old Program Engineer refused the offer of a

voluntary early retirement. He refused initially because there

were several engineers in his department all in their thirties

and with much less tenure. According to the Xerox matrix of

termination criteria these engineers should have been terminated

before him. When he was told to reconsider he realized he would

be involuntary terminated and had no choice but to take the

bridge to retirement Program. Soon after he retired several new

college graduates were hired into his department. A 59 year old

Technical Program Manager in the Reproductive Business Group was

denied training and promotion opportunities and was eventually

told by Steve McGrath, Vice President to accept the voluntary RIF

or he would be involuntarily terminated. Vice President McGrath

told him he wanted to "level with him' that there were not

alternatives for. him at Xerox. The two examples are typical of

the testimony of the employees terminated ddring 1980 through

1983. If they did not take a 'voluntary' RIF or the Bridge to

Retirement they would soon be involuntarily terminated with

little or no severance pay. The former employees usually state

that they were replaced by younger employees or by newly hired

recent college graduates.

These allegations took additional importance, when a

preliminary analysis prepared by our expert showed tremendous

disparities in terminations in the YRIF category of employees

over fifty.

Finally, on September 11, 1984, six months from the original

submission and one day before the second conciliation meeting,

we received the third set of computer tapes and documentation.

This thi-ed submission substantially met our requirments of the

February 7, 1984 Request for Information. This was the first

response that the job family codes, although such information was

clearly part of our first request. and was specifically requested on

several interim occasions.

This was the first response that included usable job family

codes. Such information was clearly part of our first request

for information, and was specifically requested on several interim

occasions.

THE SECOND MEETING

The second Conciliation Meeting was held September 12, 1984.

Representing Xerox were several officials, their expert and both

their inhouse and outside attorneys. Present from the Commission

were several attorneys, the Assistant and Associate General Counsel,

a representative from the Chairman's office and our expert.

Xerox characterized their presentation at that meeting as "their

side of the story" which set out criteria and procedures upon

wh-ich their Reductions-in-Force have been based.

Dr. Reisler, our expert, presented and explained some of

the results of his analyses of the computer data previously
supplied by Xcrox. His analytical approach was one which

used the Xerox data itself to measure the company's performance

so as to avoid creating a picture of what the Xerox work force

should look like by age. Dr. Reisler's analysis, which essentially

compared the age ratios of hires to terminations in 1981 through

1983 with the same ratio in 1980, revealed striking differences

in the age patterns of Xerox employment. The ratios of hires to

terminations as a function of age show apparent age discrimination

particularly in 1982 in the ages 49 through 53 and 58 through 60.

In addition to our expert's presentation, we reiterated the

pattern of statements we had consistently found in the many

interviews we had conducted with former Xerox employees in regards

to their "voluntary" termination.



384

Xerox presented both a statistical analysis and a detailed
explanation of what they described as the procedures and rationale
they followed in making termination decisions. Or Medoff, the
Xerox expert, included only involutary RIP's in his termination
analysis. Xerox contends that all voluntary terminations were
truly voluntary and are therefore irravelant in any analysis of
iossibls..discrimination. The statistical analyses presented by
Xerox were very general in grouping all employees into over 40
and under 40 then comparing percentages of actives and separations
for the two groups. Xerox asserted that the results of the
analyses, because little or no disparity between the two groups
appeared, showed there could have been no discrimination on the
basis of age. Our expert pointed out that their analyses did not
include "voluntary' terminations which we believe were frequently
not voluntary and that the results of their analyses were not
persuasive because by separating employees into only two huge
groupings. significant statistical disparities may be hidden.

Xerox officials made a lenghty presentation describing
the financial plight the company has been in and the develop-
ment of the criteria they used to select employees for
termination. They asseted that it had been a financial necessity
to reduce the number of employees. The Reprographics Business
Group headquartered in Rochester, New York and greatly affected
by the poor economy in the early eighties, was presented as an
example of how the perceived need to reduce costs was achieved.6/

- Xerox developed a matrix of years of service and performance
evaluation levels into which each employee was placed and termina-.
tion decisions could then be made according to the employee's
place in this matrix. The matrix, which was developed in-house
and without any scientific basis, places in one cell all employees
with the most common level 3 performance and with years of service
from zero to 14 years. We pointed out that many former employees
we had interviewed alleged that within that cell they, as an
employee with 14 years service, had been terminated while recent
college graduates with less than one year placed in the same cell
and were not terminated.

Xerox asked us to believe they undertook these necessary
RIF'e with the best intentions and using non-discriminatory,
objective criterit. They asked us to end our investigation
as the private lawsuit Lusardi was protecting the rights of
those who believe they have been discriminated against.
Alternatively, they asked us to narrow the focus of our
investigation to just involuntary RIF's or to a few positions.

Because we had the fundamental disagreement over whether
the 'voluntary" RIFs were truly voluntary, we renewd our request
that Xerox provide us with the names of those shown on computer
tapes as voluntary RIPs so that we could conduct further inter-
views. 7/ Xerox has consistently declined to comply with our
original Request for Information, sent in February 1984,
which specifially asked for employees' names. Before the
meeting closed. Xerox indicated that it would take this
and some other data requests under advisement. On November 8,
1984 Xerox sent a letter which addressed certain data requests
but indicated that release of the VRIF list was still under
consideration.

T1HRD CONCILIATION MEETING

The former V.P of the Reprographic Business Group described
as "wrenching and heartbreaking' the difficult termination
decisions as the Xerox economic difficulties mandated reductions
in force. Later we were supplied with documentation which
showed this official and other high officials acknowledged in a
March 1983 personnel planning meeting that Xerox had hired
almost as many people as were terminated during those years and
that the hires consisted of new college graduates and younger
employees who are cheaper to employ.

7/ Obviously, an important aspect of making our analyses
rdcomplete would be interviews with persons who had not opted-in

Lusardi. and could not be categorized in any way as 'digruntled".
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The last conciliation meeting was held on November 28.

1984, at that meeting, the Commission again requested that

Xerox release the names of the VRIF employees. Xerox refused
to produce the list and asked the Commission to consider the

option of individual relief for those terminated employees that

we determined were entitled to relief. Thereafter, on December
6, 1984, Phil Smith communicated to James Finney that the VRIF

list would not be released: he indicated that the decision had

been discussed with upper management and was final.

Once it became apparent that Xerox was not going to provide

the VRIF list, we attempted to locate these people through
alternative means. Initially, we sought to identify potential

victims through a word of mouth campaign. This method, of course,
was highly ineffective, but, under the circumstances it was our

only method for proceeding. Our starting point was with names

provided by the Lusardi attorneys. We asked all of the victims

that we had contacted in the Lusardi lawsuit if they knew of
similarly situated employees. They did give us names of other

employees who were riffed, however, all but a few of those

contacted have also opted into the Lusardi lawsuit. Also,
because of the high skill or technical nature of the riffed

jobs the victims tended to become highly mobile in search of new

employment, thus, adding to our difficulty in identifying victims.

CURRENT STATUS

As indicated above, without receiving additional names

from Xerox, we have been unable to locate many victims who
are not in, or attempting to be in the Lusardi case. To locate

additional victims, we must either advertise or serve Xerox

with a subpoena. That undoubtedly, would have to be litigated
before Xerox would comply.

If we decide not to further develope our own action. an
option is to seek private counsel's permission to secure relief
for those persons not currently members of the Lusardi class.

(As previously noted, although these people are not included in
the Lusardi class, they have signed retainer agreements with
private counsel). However, since counsel has indicated that he

intends to move the court for their inclusion. it is not likely
that he will agree to fragmenting his clients at this time.

Moreover, because of the timing of the terminations there would
be only limited backpay. Thus the development of our anecdotal
case is At a turning point.

Our statistical case is also at a turning point. It has

been determined from our review and discussion of the current
statistical analysis with our expert Dr. Don Reisler, that if

the Commission is to further develop and refine the statistical
evidence of age discrimination by Xerox, we need to contract

for additional work. The additional analyses are necessary
because we did not receive the complete tapes and code documentation
until approximately seven monthes after Xerox represented to
the Commission that they had given us all of the computer tapes

pursuant to our Request for Information, After review and analysis.

Dr. Reisler, informed us that the last group of tapes substantially
complied with our initial request. However, they are extensive

and contained 76,000 files. We would like to develop an extensive
analyses of the third set of tapes. The analyses would be divided
into four major task with several subtasks. The first task would

include an examination of the hiring rates, termination rates,
workforc.s composition and comparisons across the years. The

data would be grouped in several different ways in order to learn
the way it acutally developed at Xerox. The first major task
would be to subdivided into four separate analysis. The second
major task would be to reproduce the analyses of Xerox's expert

witness Professor Metoff. This task is necessary because

Dr. Metoff's analyses left several questions unanswered,

(l) why were all-of the voluntary RIF's left out of his analysis
and (2) why did he aggregate all of the employees under 40 and
over 40. We believe this aggregation has hidden specific areas of

age discrimination at Xerox. The completion of this task and the

two subtasks would give us a more critical understanding of Dr.

Metoff's analysis. The third task would include graphical displays

that would highlight the findings of tasks I and 2. The fourth
task would be a detailed report that would describe the methodology
and findings of the investigation and would include a presentation
and discussion of the results with the Commission attorneys.
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Some of the tasks can be done separately. Although some

clearly require that the other task be completed first. The
following cost are for the completion of the tasks and subtasks.

Task 1. $22.000. Task 2, $17,000. Task 3,53,000; and Task 4,

$8,000. We will need a total of $50,000 to complete the analysis
of the third set of tapes. The $50,000 represents one-third of
the amount that we projected in the FY 85 budget for the statistical
analysis in the Xerox investigation/litigation.

CURRENT EVIDENCE

Analysis of the personnel files of charging parties that
were interviewed shows that CP's performance records were good
or very good prior to their terminations. These files contain
no evidence of high level review of the termination decisions
as required by Xcrox's personnel termination policies. Notwith-

standing, Vice President, Steve McGrath's emotional recitation
of the moral decadence he had to overcome each time he had to
RIF an older employee.

The Xerox Personnel Manuals set out, for each major group
and division, company policy as to termination procedures, the
matrix of criteria upon which employees are to be selected for
termination, the criteria for retirement eligibility and the
type of benefits for which employees are eligible. The manuals

describe the Bridge to Retirement Program, initiated by Xerox
in 1981, which was made available to employees 51 1/2 and
stretches their severance to cover them. up to the age when
they are eligible for retirement benefits. For most employees
that age is 55. This was a good program and many RIF d
employees took advantage of the benefits. However, our

evidence indicates that the problem was not the program per
se but the involuntary manner an older employee was overtly or
covertly forced to accept it or force to take an involuntary
termination.

Our interviews of charging parties/Lusardi plaintiff's,
former employees who have attempted to opt into the Lusardi

lawsuit and the four non Lusardi former employee from around
the county and from different jobs and divisions say basically
the same thing about the circumstances of their termination or
retirments. Their testimonial evidence indicates a strong
case of a pattern and practice of the Xerox's deliberate
corporate policy directed and implemented by corporate officials
to terminate employees over forty on the basis of age only,
in violation of the ADfA.

The statistical evidence has change for time to time
because of Xerox's constant misinforming the Commission. The

three different submission without the necessary documentation
created problems in reading the tapes and making any meaningful
hard analyses. However, Dr. Reisler had been able to pull some
data off the first two sets of tapes that shows a statistically

disproportionate pattern of employment actions based on age. The
lack of supporting documentation for these tapes prevented him
from refining his analysis. He has informed us that the third set
of tapes will allow him to perform a detailed analysis that
will buttress the earlier findings.

Xerox's records of advertising to seek job applicants in t*
middle of mass terminations supports the testimonial evid -

The records show that Xerox was advertising around the count
in major newspapers throughout the greatest periods of te f t
for engineers, sales representatives, system analysts
managers and other positions. Many of the terminated4
could have qualified for the jobs and transferred to sp
as provided by Xerox personnel policies.

RECOMENDATIONS

The first reommendation is to develops and refine 4g',
statistical evidence of age discrimination by Xerox. The third
set of tapes submitted by Xerox complied with our origlnal r-quest.
These tapes will allow the Commission to contrast and compare the:

types of termination by groups in age bands, by locations, positiona
performance ratings and salaries. These analyses were planned
initially but not performed due to our inability to correctly

interpret the data because of Xerox's misrepresentations of what wag g

actually on the tapes. Enclosed as Exhibit D is the complete
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contract package for the additional statistical analysis including

the justification for a sole source contract and a statement of

work. We think the statistical case is very strong. Based on

our inteviews and other documentary evidence we think 
this analysis

will isolate specific areas where Xeorx's liability will be

exposed.

Sinmultaneously with the statistical analyses we should make

every effort to identify former employees who have not opted into

the Lusardi lawsuit. We attempted to identify former employees

through the word of mouth method without success. 
We made several

request to Xerox for the VRIF list but they refused to release

the list. It appears unlikely that we will get this information

without subpoena litigation.

As an alternative to identifying the former employees from

the VRIF list we've explored the possibility of running 
a

nationwide notice in seven or eight national and local newspapers.

The size of the advertisement and the length of time it runs must

be considered in determining the economic feasibility 
of pursuing

this option. The cost of a quarter page ad in the Wall 
Street

Journal (national edition) to run three times would cost 
$56,517.

The same ad running in the Rochester Democrat Times would cost

$5,578. In the sane papers, an eighth of a page ad would cost

$28,259 and $2,789 respectively. These two papers represent the

highest and the lowest cost of the nine papers contacted in the

areas we think the former Xerox employees may have been employed

or relocated. (See Exhibit E)

We must also consider Xerox's suggestion that we attempt to.

conciliate individual claims. However, we recommend that the

Commission should not conciliate for the following reasons: First,

this would be limited to the four individuals who are not represented

by private counsel. (See Exhibit F) If we secured counsel's per-

mission, we could possibly include an additional 
50 victims

whose claims of discrimination fall after March 
31, 1983. (see

Exhibit G) However, private counsel has indicated 
that he

intends to move the court for their inclusion, it is unlikely

that he would agree to fragment settling claims 
at this time.

Assuming that we could secure counsel's permission 
to

conciliate these claims, the backpay would be limited. Almost

all of the victims were terminated with some type of pay con-

tinuance ranging from two weeks to 30 months. Theoretically,

some of the victims may not be entitled to any 
back pay. The

greatest harm suffered by most of these victims 
is the reduction

in retirement benefits. Since Xerox's potential liability on

that issue in the lawsuit is enormous, it is unlikely they would

in conciliation give any adjustment in retirement benefits. We

think the Commission's conciliating these few 
claims for nuisance

value relief would have a negative impact on 
the Lusardi litiga-

tion, which is currently in the initial discovery stages. 
Unless

a settlement resulted in full relief for these people, including

reinstatement if they wanted it, our action could limit their

recovery to an amount much smaller than their 
potential recovery

from the Lusardi.suit. If it's decided to conciliate the claims

with the Lusardi's counsel permission. we think there 
should be a

pre-conciliation agreement with Xerox that the 
Commission would be

entitled to additional discovery on each individual 
claimant to

insure that we would be able to obtain sufficient 
evidence to

present a make whole relief claim.

We should consider an intervention action in the Luserdi

lawsuit in Sew Jersey. Even though this case was filed in March

1983 we do not anticipate any serious problems procedurally 
with

the intervention. The Lusardi attorneys have not,as of this date,

embarked on any extensive discovery. Very few depositions have

been taken and most of the interrogatories are 
still outstanding.

The Lusardi attorneys told us earlier in this 
litigation that

they would be happy to have the Commissions participate in their

litigation and would be willing to share their discovery 
with us.
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We could represent the former employees that have tried to
opt into the Lusardi lawsuit but could not because their action 8/
arose too late or they have not tried to join the suit at all.
We would have to make some financial arrangements with the Lusardi
attorneys in regards to a cost arrangment. It is suggested that.
since we have started on the statistical analysis and have an
expert familiar with the case, that the Cosmmission bear the expense
of the expert witness and the computer analyses. We believe that
the cost would be controllable because Xerox has all employment
data computerized in clear workable date base and we believe that
the issues in this case are fairly narrow and focused.

We think an intevention in this case is a very good ADEA
litigation vehicle. The evidence that we have obtained for the
Lusardi attorney and our evidence for the investigation indicate
that Xerox systematically violated the ADEA in numerous facilities
nationwide. The projected relief will be several million dollers
in backpay and lost pensions and any settlement or court ordered
relief will have a nationwide impact. However, a substantial
amount of the Commission's resources must be made available in
order to obtain this objective.

Finally, we could issue a notice that conciliation has
failed, and not pursue our own action or seek intervention at
this time. Xerox has shown that it is unwilling to take any
action which would lead to a meaningful settlement of the EEOC
charges the consistent position of the company has been to pro-
long the negotiations and to attempt to reduce the negotiations
to haggling over possible discrimination toward individudal
employees. Since the inception of the investigation Xerox has
engaged in dilatory tatics and have misrepresented the facts
to the Commission on many different occassions. They have been
less than cooperative prior to and during the conciliation period
and there is no indication that their tactics will change in the
future. They have only said they are willing to discuss the
individual cases of former employees if we can prove to them that
these people suffered age discrimination. Because of their
considerations in the defense of the private lawsuit, their
strategy and conduct in attempting to trivialize our investigation
are not surprising and are unlikely to change unless they want to
settle the private suit. We could document all of Xerox's failure
to cooperate with the Commission's investigation throughout the
conciliation period. Moreover, I think our efforts for the last
twelve months have satisfied the statutory duty pursuant to 29
U.S.C. 6 626 (b).

Should we not pursue litigation at this time you should look
at the follow facts. The Lusardi lawsuit address the same issues
that we seek to address. Even though the Commission, in the public
interest could represent the VRIF claimants who did not opt into
Lusardi, we note that these claimants, mostly highly educated
managerial, professional and sales personnel, all had the oppor-
tunity to opt-in Lusardi and declined to do so. Therefore, there
is no overwhelming damage which will occur if the Commission
declines to litigate.

Approximately 6000 employees over 40 years old were terminated
and only 1300 opted into the Lusardi lawsuit.
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MEMORANDUM
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Supervisory Trial Attorney
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Senior Trial Attor y
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SUBJ Xerox Recommendation Memorandum

Attached is a memorandum detailing the history, current
status and recommendation for future action in the Xerox ADEA
action. Although several alternatives are discussed, the con-
clusion is that intervention in the Lusardi case would best
serve the interest of the Commission.

Because the memorandum is extensive, we have attached for
your reference, an outline index of the memorandum,,ss well as
an exhibit list.
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US. EQUAL EMPLOYMENT OPPORTUNIrTY COMMISSION
. Washinqtoa D.C. 20507

MEMORANDUM

TO James N. Finney
Director
Systemic Programs

THRU Leroy T. Jenkins, Jr.
Director
Legal Enforcement and Coordination Division

Estelle D. Franklin
Supervisory Trial Attorney
Legal Enforcement end Coordination Division

FROM Carlton L. Preston
Senior Trial Attorney
Legal Enforcement and Coordination Division

Judith L. Mathis
Equal Employment Specialist
Legal Enforcenent and Coordination Division

SUBJECT Recommendation cn Disposation of EEOC v. Xerox
ADEA Investigation/Conciliati"l

On April 19, 1994, the EEOC issued a letter of violation
pursuant to the ADCA against the Xerox Corporation. Under the

ADEA, this letter tolls the statute of limitations for up to one
year. Since that period has now expired, this nemorandun will

present our recommendation for what should occur next.

I. HISTORY

A. Background

The EEOC first aecnme involved in investigating Xerox for
ADEA violations in August, 19S3. During our monitoring of nation-
wide discrimination lawsuits for the intervention project, the

Legal Enforcement Division became aware of a pending lawsuit
alleging age daxcri-i±nation by Xerox. Lusardi, et al. v. Xerox,

C.A. 03-809 (D.N.J.). Our initial efforts were Tirected towards
an intervention. We ret with tea Lusardi attorneys and discussed
the possihility of the Commissi6nbc-oning involved in their
lawsuit throuch irt.rvention or direct lawsuit. They welcorme

our participation *ii-1 agreed to share discovery information the;
had ohtainel if i. was not covered by a protective orlert

A presentation memorandum to intervene in the Lusardi liti-

gation was prepared and sent to the Commission seeking liTigation

authorization. However, the case was never fully presented to the
Commission; prior to the date it was to be presented. Commissioner
Webb raised questions in regard to the lack pf data he believed ne-
cessary to support Commission litigation.

1
1 We subsequently deci-

ded to withdraw the presentation memorandum until the data could
be supplemented.

1/ This is a frequent problem in interventions. A not uncommon

pattern is that the suit has been initiated by private par-

ties prior to completion of the Commission's investigation;
if intervention is sought early in the case (as it should be

in order to be timely) only limited discovery has taken place.
Additionally. liscovery is frequently subject to a protective

order. anol tOn not available to the Co!mission.

The prtsentat -. memorandum in this instance was based on
limited data in our possession and included speculation on
other data anticipated to be obtained from future statistical
analyses as wel! as documentary evidence alluded to by the
Lusardi attorn.lys.



392

After considering the merits of intervening in the Lusardi
litigation at that time we decided, that proceeding with our own
investigation would be a more desirable course to follow. On
February 7, 1984. a letter was sent to Douglas M. Reid. Vice
President for Personnel of the Xerox Corporation announcing
that the Commission was initiating an investigation to determine
whether there was reasonable basis to believe that the ADEA had
been violated. (See Exhibit A)

S. The Judicial Investigation and Letter of Violation

Throughout this investigation, Xerox has been recalcitrant.
In our initial letter to Xerox on February 7, 1934, we included a
request for information. The request asked for computer files
and applicable code locunents of Xerox personnel employment data,
and required that the data be submitted within twenty-one (21)
days.

Prior to the expiration of the twent,-one days, Phil Smith,
Associate General Counsel fur Xerox, reqdasted a meeting to de-
velop an orderly approach for the pro.luct'.in of data in response
to our request for information. During the course of setting up
such a meeting, in a conversation between Carlton Preston and
Judy Mathis for the Commission and Phil Smith for Xerox, we
requested that Xerox bring to the neeting one of their computer
experts who was familiar with its computerized personnel records,
and the computer codes used by Xerox. It was our belief that
a direct approach as this would simplify the discovery process.
Phil Smith specifically agreed to do this, and the meeting was
scheduled for March 13. 1984.

The first meeting was held as scheduled on E:arch 13, 1984.
The Commission was represented by Estelle Franklin, Judy Mathis,
Richard Meyerson and Carlton L. Preston. Xerox was represented
by Phil Smith and Bob Landsmann, staff labor attorney.

The Commission informed the Xerox officials that our informa-
tion and analysis indicated that the Xerox Corporation was in vio-
lation of the ADEA on a systemwide basis. They denied any viola-
tion of the ADEA and assured us that when we reviewed and analyzed
the data they were to provide us. Xerox would be exonerated.

After the initial exchange of positions, we discussed our
request for information. Phil Smith stated that it would take
Xerox twenty-seven (27) weeks in order to comply with our request
for information. When questioned about the absence of the computer
person, Phil Smith merely stated that he was "unavailable.' He
assured us, however, that all necessary documentation would be
included with the computer tapes forthcoming under the agreements
outlined below. The meeting was concluded with agreements being
reached by both parties.

The Commission agreed to:(l) delete from our information
request any personnel files that Xerox ha.' produced at any Commis-
sion field office. to cut the expense of 'uplication. (2) accept
all non-computerized data as it because available rather than
waiting until the entire request was completed: (3) consider
confining our initial computer data request to include data
which will be compiled from the Personnel Data System (PDS) which
included as5 of the salaried employees: (4) delete from our
initial request for computer data, information regarding the
foreign subsidiaries Fuji Xerox and Rank Xerox Limited: (5) con-
sider a compromise as to the specific salaries we have requested
and decide the persons to whom we would allow exclusive access
to this data: (6) consider eliminating our request for 198D data:
and (7) consider the terms of a Xerox proposed agreement of
confidentialty.

Xerox agreed to: (1) provide, during the week of March 16.
1984, the PDS and payroll tapes and code documentation for eacr
applicable year through 1933 and inform us how long the remanin-
data request would take to produce: (2) consider tolling thc
running of the statute of limitation during our investigatior



393

(while the issuance of an LOV tolls the statute. an investigation
does not), (3) provide the performance evaluations of the ter-
minated employees and all training data that was computerized:
(4)comply with numbers 8 through 16 of the February 7 request
for information within 60 days. 2/

Subsequent to the March 13th meeting, the Commission acted on
the matters we had under consideration. We agreed to accept the
PD5 personel data for the salaried employees and to accept the

personnel identification numbers in place of actual employee
names, because we were told that it would expedite the delivery

of the computer tapes. Our acceptance of the identification num-
bers was temporary: Xerox understood that we were to receive the _
names at a later date. 3/ We did not agree to exclude the 1980
data request because we believed that the 1980 data was relevant
to the RIF period that was under investigation. We rejected
Xerox's proposed protective order because we thought it would be
contrary to Commission policy and could possibly set an unwarranted
precedent for all Commission offices receiving data from respon
dents in the investigative stages. Moreover, it was unclear
as to who would determine if a breach occurred and what, if any,
remedy would he appropriate.

Xerox was prompt in its consideration of the proposed agree-
ments of the March 13 meeting. We were informed that training
information was not computerized but perO rmance evaluations were
and would be included in the forthcoming tares. They also informed
us that they would not agree to tolling of ::e statute of limitation
without explaination.

Xerox delivered the first of three submissions of computer
tapes during the week of March 16. 1984 as promised. They explic-
itly stated that had they fully complied with our February 7.
request, as modifted by the agreements outlined above, including
the applicable code documentation. However, the code documentation

was not included. We immediately initiated inquiries concerning
the missing codes, and were assured that all needed codes were
contained on the tapes.

Although we were not satisfied that the tapcs were complete,
we started a preliminary analysis in order to keep the investiga-
tion moving. (This posture was taken also in light of Xerox's re-
fusal to toll the running of the statute). However, absent full
compliance with our request, we could not fully manipulate the data
we had received and could only perform general statistical analyses.

Our initial statistical analysis showed that a disappro-
priate number of employees over forty years of age were terminated
pursuant to a Reduction-in-Force (RIF). 4/ Xerox terminated ap-
proximately 6000 employees over the age of forty during the RIF

period (1980-1983). Xerox classified these terminations as volunta-
ry (VRIP) or involuntary (IRIF).

However, our interviews with various riffed employees, in-
cluding several persons who had filed charges with the Commission,
indicated that the so called voluntary RJFs were not in fact
voluntary but rather were coerced.

2/ Requests 8-18 sought non-computerized information such as
copies of various personnel manuals and written explanations
of various personnel practices, particularly those concerning
terminations and lay-offs.

3/ Notwithstanrlng the fact that we agreed to alter our initial
request to accept the PDS computer data, in order to expedite
the discovery process. Xerox did not conpetely comply with even
our altered ±nforeaation request until six months later. 'ae
agreed to accept the salary records of those employees under
salary grade 19. Again we accepted a partial compliance with
our request :sr all salaried employees because we were tol.'
it would assist in expediting the data.

4/ Because Xerox ' I not send the requested code documentat:'o:
with the tapes, our experts was only able to do a vcr:
basic analysis of the percentage of RIF'd employees in
year age hands :5 employees from 40 through 65.
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For example, some interviewees indicated that they were told
that their future at Xerox was not goo! others felt that the
policies had a coercive effect. Xerox had a policy to give sor-e
type of pay continuance to its riffed employees for periods last-
ing from two weeks up to thirty months. 3ut. with each succeeding
reduction-in-force, in 1980, 1981, 1982 and 1983, the period of
pay continuance was shortened. The "voluntary" terminated employees
told us that when they were given an offer to leave voluntarily
with a specific amount of time with pay continuance, they accepted
the offer because of the uncertainty of how long the pay continuance
would be in the next round of terminations.

In addition to conducting statistical studies and interviewing
witnesses, we continued to receive information from the lusardl
attorneys during our investigation. (The Lusardi attorneys were
very cooperative in sharing their evidence with the Commission).
We received, in confidence, copies of confidential memoranda written
by Xerox.officials Demonstrating that there was an official plan to
to get rid of the older higher paid employees while hiring younger.
lower salaried, recent college graduates.

In mid-April, 1984, Xerox submitted a second set of computer
tapes with some documentation for interpretation, which Xerox as-
serted would cure the problems present with the first tapes. How-
ever, because of several factors, we decided to issue a Letter
of Violation prior to analyzing the second set of tapes. Those fac-
tors were: (1) the time lapse in submitting this clarified data
(in light of Xerox's violation of the agreements reached tarch
13): (2) Xerox's refusal to agree to toll the running of the
statute of limitations and, most importantly, (3) the evidence
previously gathered and analyzed clearly indicated an ADEA viola-
tion. The basis for our issuance of the Letter of Violation was
detailed in a memorandum to James N. Finney, Director, Systemic
Programs, dated April 16. 1984. Our analysis included discussion
of documentary, testimonial and statistical evidence that was
available at that time. (See Exhibit B).

In that memorandum we identified the issues we intended to
continue to investigate and conciliate. The main issue was termi-
nation, with hiring and transfers included primarily as they re-
lated to the terminations. Promotion and wages were not included
as of that time as we had no evidence of age discrimination in
those areas. (Of course, if evidence developed in those areas
further exploration would take place).

We also defined the potential class 34ze as the 5000 - 6000
terminated salaried employees over forty, And defined the geogra-
phic scope as nationwide, but with an emm.asis on the Northeast.
However we did not define the affected posi -ions or job categories.
Although our latir:iews indicated concentration in certain areas,
we could not statistically analyze the personnel data to make sure
the limitation held up. In support of our analysis we included
documentary, testimonial and statistical evidence that was avail-
able at that time.

Thus, based on our interviews with tne individual victims,
the existence of the documents indicating Xerox's policy to term-
inate older employees under a RIF while hiring younger employees.
and our statistical analysis of the employment data we received, a
Letter of Violation was issued on April 19, 1984. That letter
stated that Xerox had discriminated against salaried employees
over forty selecting them for termination b.13,3' on age. The effect
of the issuance of tne Letter of Violation was to toll the runninc
of the statute of limitations for up to one year and begin a period.
of conciliation. (See Exhibit C)

C. Conciliation Efforts

Our conciliation plan was to quickly get an analysis of the
computer tapes submitted in mid-April and prepare for the first
meeting. However, we were unable to get a quick analysis.
Although we immediately turned the tapes over to the Office of
Program Research, they were unable to determine whether all the
codes necessary to interpret the data were included on the tapes
as Xerox had asserted. Therefore, we were unable to inform Xerox
specifically whether we needed additional data or additional code
documentation to interpret the tapes. (In fact, we initially
informed Xerox that the codes were still missing; when they
informed us that the necessary documentation was embedded in the -
tape, we were unable to respond). The inability to get this
information impacted on our first conciliation meeting by prevent-
ing us from being able to make a sufficiently detailed presentation
which may have swayed Xerox from its position.
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Another ratter which has impacted on our conciliation efforts

is the Lusardi lawsuit. Thus, before discussing concilation,
it is necessary to review the action in the Lusardi case between

the time we withdraw our request for authorization to intervene

and May 23, 1984, the date of the first conciliation meeting.

During that period, the Court author zed notice to be sent

to all present Xerox employees and to for er Xerox employees who

were terminated between March 1980 and 2I.rch 31, 1983, to give

them the opportunity to opt into the su't. (Unlike Title VII,

individuals other than the named nlaintiU are not covered by a

lawsuit unless they specifically opt-in). The cut-off date for

these persons to file the necessary papers to opt-in was May 9.
1984. By our first conciliation meeting on May 23. approximately

1300 persons had sought to opt-in to the Lusardi lawsuit.

1. The Fisrt Meeting

Pursuant to § 7(b) of the h0F.A we met with the Xerox officials
on May 23. 1984. for our first conciliation eesting. The Commission

representatives were Estelle Franklin, Judy tlatnis, Richard Meyer-

son and Carlton L. Preston. The Xerox representatives were Phil

Smith, Steve McGrath (Vice President, Personnel), Charles Gilliam.
(staff attorney) and Boh Landesman.

We presente: ntr position that the evience we hlad gae

us reason to conclude that, at least since 1900, there had been a

deliberate, sySt7'r._ lu effort by Xerox t. terminate the over 40
year old. higher pail professional employees, and that this
effort was eithar lirected by or condone.] by high lev.L Xerox
management.

Xerox denied that it was in violation of the ADEA and raised

a business necessity defense. Its position was that the termina-

tions were part of a reduction in force to streamline its opera-

tion. It asserted that this streamlining was necessitated by a

downturn in business due to increased competition, primarily from

the Japanese.

They also said that if a disproportionate number of older

employees were riffed. it was not due to discrimination because

most of the terminated employees voluntarily chose to leave the

company. This was especially true of the older employees since

they were offered the "Bridge to Retirement". S!

We disagreed with their business necessity defense for the

termination of those over 40 employees, and indicated that we

believed it was a pretext for discrimination. We noted that the

amount of hiring that had occured during the period had virtually

offset the terminations, and also cited many occasions on which

Xerox had violatel its personnel policies and procedures. by not

providing the requisite levels of review by high level management
necessary to terminate an employee.

In response to Xerox's position that most of the terminations

were voluntary, we informed them of the interviews of terminated

employees who stated that they had a choice between being fired or

taking a voluntary termination. Xerox's response was that our
witnesses were a minority of disgruntled employees and did not

represent what actually happened or the v- ws of the majority of

the former employees.

A final area of discussion. in light of the Lusardi lawsuit.

was the scope of any Commission action. Xerox contencded that the

Coo.mission could not secure relief for any one who had opted into

the Lusardi suit. It also opined, without citing authority, that

anyone who had received notice of Lusardi and failed to ont in

had waived their rights. Our position was that we represented.

the public interest, and as such, could obtain relief for all

victims, including those seeking relief through the Lusardi suit

5/ Under this program, employees age S1 to 53 were alloded to

spread their salary continuance over a three year period, unt:t

they would be ready for early retirement. They were also al!oe

to remain in profit sharing and maintain their health and Lic

insurance coverage Cor the interim period.
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Xerox also wanted ton know whether our findings of discrimi-
nation was limited to any particular departments, but we declined
to limit our findings pending further analysis of information. 6/

Prior to ajourning we discussed the tapes and the missing docu-
mentation. They assured us that the second set of tapes, which had
been delivered to us a few days prior to the meeting, were complete
with documentation, and that they would vindicate Xerox's position
that it did not violate the ADHA in its employment decisions.

Finally, the meeting closed with our agreeing that a second
meeting would be scheduled shortly after completion of the analysis
of the second set of tapes. We also informed them that the Conmris-..
sion could file a lawsuit if conciliation failed and that terrm-
inated employees may potentially recover backpay from Xerox.

2. Continued Analysis

During the period between the first and second meetings we
continued our efforts to refine statistics and identify victims.

a. Statistical Work

For aproximately two months the con!ruter staff of the Office
of Program Research was in contact with X:,ox's computer staff with-
out measurable results. Even utilizing t .e accompanying documenta-
tion, we were not getting satisfactory option in Program Research.
We ultimately hired Don Reisler of DBS Cirporation as an outside
expert. 7/

After numercus exchanges of correspondence and telephone con-
versations, Xerox finally agreed to produce Tom Stone, its computer
employee, who create-i the computer tapes subm'itte1 to the Commission.
On July 20, 1984, Carlton Preston. Richard Meyerson and Judy Mathis
of the Commission, and Don Reisler, met with Tom Stone at XeroK's
headquarters in Stamford. Connecticut.

In talking with Mr. Stone, we learned for the first time that
the documentatf on we received with the tapes was meaningless' in
interpreting the personnel data as indicated in our Request for
Information. Primarily, we were unable to group similar jobs by
department and division. This prevented us from corroborating
victim assertions that the RIFs were taking place at the same time
younger people were being hired into the same or similar positions.
Xerox's failure to provide the appropriate codes was in the face of
our numerous requests and Xerox's assurance that we had the correct
documentation for interpretation.

We were, however, able to do some analyses with the new tapes
utilizing various age bands within the protected age group. As
these analyses were done, it became apparent that the disparities
occured in the over fifty age group. Additionally, we conducted
analyses which compared the ratio of terminations by the categories
of voluntary rife, involuntary rifs, lay-offs, and other (including
voluntary quits and discharge for cause). Our analyses showed a
disproportionate number of employees over fifty (50) in the volun-
tary RIF category. Moreover, because we used Xerox's own pattern
in 1980 as the "norm" for the comparative basis, our study cannot
be attacked as being compared to inappropriate industries, or even
to Xerox's alleged fast growing competition.

6/ As previously lescribed, our conciliation plan to analyze the
six tapes submitted to us on April 16. prior to the conciliation
meeting. Due to problems with Progra.n Research, however, the
tapes were not analyzed. Thus, although our interviews secme.?
tc implicate that the fInding right be linitet! to certain depart-
ents, we were awaitirng "hat-d" data before committing to such _

lii tat ion.

7/ Part of the pron'. was the continued inability to state definitely
whether certain codes were included on the tapes. We were to,:
by Progranr Resea.ch initially that they were rnot. then that the,
were, then agax that they were not and finally that Program
Research di:d not .*low.
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Finally, on September 11. 1984, six months from the original
submission and one day before the second conciliation meeting.
we received the third set of computer t.p.es and documentation.
This third submission substantially met the requirements of our
February 7, 1984 Rea-jest for Informatior. his was the first
response that included useable job codes, a' though such information
was specifically requested on several interim occasions.

b. Victim Identification and Interviews

Our efforts at victim identification were also being styoied
by Xerox's actions. Since Xerox had refused to give us the list
of discharged employees, and the mailing list given to the Lusardi
counsel was under a protective order, we were limited to contacting
persons who had filed consent forms to oot-;n Lusardi. We conducted
interviews of approximately fifty victims.

These interviews buttressed our earlier findings: few of the
terminations of these people categorized as "voluntary" by Xerox
were in fact voluntary in the traditional sense. Although thus"
terminatees listel as voluntary had in fact agreed to be terminated,
it appeared that the agreements to leave were coerced.

For example, a 53 year old Program Engineer refused an offer
of a voluntary early retirement. He refused initially because
there were several engineers in his department in their thirties
and with much less tenure, and according to the Xerox matrix of
termination criteria, these engineers should have been terminated
before him. When he was told to reconsider, lie realized he
would be involuntarily terminated and had no choice but to take
the Bridge to Retirement Program. Soon after he retired several
new college graduates were hired into his department.

Another example is a 59 year old Technical Program Manager
in the Reproductive Business Group who was denied training and pro-
motion opportunities and was eventually told by Steve McGrath.
Vice President to accept the voluntary RIF or he would be involun-
tarily terminated. Vice President McGrath told him he wanted to
'level with him' that there were not alternatives for him at Xerox.

These two examples are typical of the testimony of employees
terminated during 1910 through 1983. 8/ If they did not take a
'voluntary' RIF or the Bridge to Retirement they would soon be
involuntarily terminated with little or no severance pay. More-
over, the former employees usually stated that they were replaced
by younger employees or by newly hired recent college graduates.

These allegations took on additional importance, since, as
detailed above, the analysis prepared by )ur expert on the mid-
April tapes showed tremendous disparities of employees over
fifty in terminations in the VRIF categor,.

c. Documentary Evidence

During this period, we also reviewed and studied the docu-
ments which we received in response to request numbers 8-l8. This
included review of the personnel files of charging parties and
portions of the personnel manual regarding terminations and the
Bridge to Retirement.

Analysis of the personnel files of the charging parties who
were interviewed showed that their performance records were good
or very good prior to their terminations. These files contain
no evidence of high level review of the termination decisions
as required by Xerox's personnel termination policies (notwith-
standing Vice President Steve McGrath's emotional recitation
at the conciliation meeting of the moral dilemma he had to over-
come each time he ha] to RIF an older employee).

ThIe Xerox Par-i-nel Manuals set out, for each major group
and division, company policy on termination procedures, the

8/ A corplete list and summary of all interviews over the cours4
of our investia.':on and conciliation is attached as Exhibit 0.
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matrix of criteria upon which employees are to be selected for
termination, the criteria for retirement eligibility and the
type of banefits for whichberiployees are eligible.

The manuals also describe the Bridge to Retirement Program,
initiated by Xerox in 1981, which was made available to employees
51 1/2. This program allowed them to stretch their severance pay
to cover them up to the age when they are eligible for retirement,
in most instances age 55. and allowed them to retain various other
benefits until they would be picked up by the retirement program.
Although this appeared to be a good program and many RIF'd employees
took advantage of its benefits, our evidence indicated a problem,
not with the program per se. but with the involuntary manner in
which older employees were overtly or covertly forced to accept
it or faced with an involuntary termination.

3. The Second Meeting

The second conciliation meeting was held September 12, 1984.
Representing Xerox were several officials, their outside expert
and both their In house and outside attorneys. Present from the
Commission were several attorneys, including age act specialists.
the Assistant ant Associate General Counsel, Systemic Programs.
a representative from the Chairman's office and our outside expert.
The Commission presented its findlings, followed by Xerox's pre-
sentation.

Our expert, presented and explained - *e results of h:s analy-
ses of the computer late supplied by Xero• in mid-April. As pre-
viously detailed, in's analytical approacs aaw one which used the
Xerox's own pre-rif patterns to measure th-o company's performance.
This approach had the advantage of avoiding presumptions about
what the norm for Xerox was, by comparing it to itself as opposed
to comnaring it to other companies.

Dr. Reisler's analysis, which essentially compared the age
ratios of hires to terminations in 1981 through 1933 with the
same ratio in 1980, revealed striking differences in the age
patterns of Xerox employment. The ratios ol hires to terminations
as a function of age show apparent age discrimination particularly
in 1982 in the ages 49 through 53 and 58 through 60.

Tn addition to our expert's 2resentation, we reiterated the
pattern of statements we had found consist ently in the many inter-
views we had co.ductel with former Xerox employees in regards to
their "voluntary" termination.

Xerox chara: 'trired their presezitat on at that meeting as
"thcir side of the Storyl and presented both a statistical analysis
and a detailed cxslaraztion of what they described as the procedures
an.] rationale they followed in naking reduction-in-force termina-
tion decisions.

Xerox officials first, made a lengthy presentation describing
the financial plight the company has been in and the development
of the criteria they used to select employees for termination.
They asseted that it had been a financial necessity to reduce the
number of employees. The Reprographics Business Group headquartered
in Rochester, New York and affected greatly by the poor economy
in the early eighties, was presented as an example of how the
perceived need to reduce costs was achieved. 9/ It also presented
some general employment statistics which showed a reduction in
the Xerox workforce, worldwide and nationally.

6/
The former V.P. of the Reprographic Business Group descrt'
as "wrenching and heartbreaking" the difficult termination '-
cisions as t'le X'zrox economic difficulties mandated reducti
in force. Later we were supplied with documentation wh..
showed this offictal and other high officials acknowledged ir.
March 1903 personnel planning meeting that Xerox had hur
almost as many people as were turminat:!d during those years
that the hires consisted of new college graduates and you:;
employees who ar- cheaper to employ.
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Or. James Medoff, Xerox's expert then made a statistical pre-
sentation. Xerox's analysis compared only pre-forty and post-forty
age bands. The first item examined was the mean age before and
after the RIF. which was 37 before the RIF and 38 after the RIF.
Xerox also made a detailed study of involuntary RIFs, which
compared the percentage of active employees with the percentage
of involuntary RPFed employees. This study showed that there was
no disparities among employees over 40. Xerox asserted that the
results of the analyses showed there could have been no discrimi-
nation on the basis of age because little or no disparity between
the two gtoups appeared.

Our expert pointed out that their analyses did not include
"voluntary" terminations, which we believed were frequently not vol-
untary, and that the results of their an. yses were not persuasis-
because by separating employees into only :wo huge groupings, signi-
ficant statistical disparities may be hid.,en. Xerox contended that
al of the voluntary RIFs were truly voluntiry, and therefore irrele-
vant in any analysis of possible discrimination.

In addition to its statistical presentation, Xerox also attemp-
ted to demonstrate that its termination selection procedures were
nondiscriminatory. Under these procedures, Xerox developed a ma-
trix of years of service and performance evaluation levels int
which each employee was placed and termination decisions could thce
be made according to the employee's place in this matrix. The ma-
trix. which was developed in-house and without any scientific
basis, places in one cell all employees with the most common lev-
el 3 performance and with years of service from zero to 14 years.
We pointed out that many former employees we had interviewed al-
leged that within that cell they. as an employee with 14 years
service, had been terminated while recent college graduates with
less than one year placed in the same cell and ware not terminated,

Xerox asked us to believe they undertook these necessary RIF's
with the best intentions and using non-discriminatory, objective
criteria. They asked us to end our investigation as the private
lawsuit Lusardi was protecting the rights of those who believe they
have been discriminated against. Alternatively, they asked us to
narrow the focus of our investigation to just involuntary RIF's or
to a few positions.

The meeting closed with our requesting additional and/or un-
derlying data based on Xerox's presentation. Additionally, be-
cause we had the fundamental disagreement over whether the "volun-
tary" RIFs were truly voluntary, we reiterated our request that
Xerox provide us with the names of those shown on computer tapes
as voluntary RlPs so that we could conduct further interviews.
Receipt of the voluntary RIF list was termed critical. 10/
Before the meeting adjourned, Xerox indicated that it would tire
the data requests, including the voluntary RIF list, under advise-
ment.

4. Interim Activities

While awaiting Xerox's reponse, we c =enced analysis of the
third set of tapes. This analysis reveale

6
that the tapes substan-

tially complied with the February 8, 1984 request.

On November 8. 1984 Xerox sent a letter which addressed
certain data requests but indicated that release of the VRIF list
was still under consideration. Thereaftnr. they sought to set
up another meeting.

10/ Xerox has consistently declined to comply with our original
Request for Information, sent in February 1984, which specific-
ally asked for employees' names. As previously noted, we
agreed accept the computer tapes without names in an attempt
to expedite the process. Since that time Xerox refused to
supply the names. Obviously, an important aspect of making
our analyses complete would be interviews with persons whn
had not opted-in Lusardi, and could not be categorized in
any way as "digruntled".
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5. Third Conciliation Meeting

The last conciliation meeting was held on November 28, 1984,
and was attended by James Finney for the Commission and Philip Smith

and I for Xerox. Xerox indicated that the request
for the voluntary RIF list had been reviewed by senior management,

and a decision was made not to release the names to the Commission.
Xerox also asked the Commission to consider the option of individual

relief for those terminated employees we determined were entitled
to relief.

Xerox was told that it should reconsider its decision regarding
the voluntary RIF list. Further, we would not make a determination
on its suggestion to consider individual relief until a final deci-.
sion on the voluntary RIF list had been made.

6. Interim Activity

Thereafter, on December 6, 1984, Phil Smith communicated to
James Finney that the VRIF list would not be released; he indicated
that the decision had been discussed with upper management and was
final.

Since it was then certain that Xerox was not going to provide the
voluntary RIF list, we attempted to locate these people through al-

ternative means. Initially, we sought to identify potential victims

through a word of mouth campaign. This metrod, of course, was highly
ineffective, but, under the circumstances it was our only method
for proceeding.

Our starting point was with names provided by the Lusardi at-
torneys. We asked all of the victims that we had contacted in the

Lusardi lawsuit if they knew of similarly situated employees. They
did give us names of other employees who were riffed, however, all
but a few of those contacted had also opted into the Lusardi law-
suit. Also, because of the high skill or technical nature of the
riffed jobs, the victims tended to become highly mobile in search of
new employment, thus, adding to our difficulty in identifying vic-

tims.

Subsequently, we received from the Lusardi attorneys a list
of seventy persons out of the 1300 who had attempted to opt into
the Lusardi class but were not then included because (1) the
claimed discrimination occurred after March 31, 1983, the Lusart

cutoff date, and, thus, is beyond the scope of the Lusardi class,
or (2) their clair was filed after the May 9, 1984, the dcadline
for filing claims However. all of these people have signe
forms retaining Lusardi attorneysias their lawyers. i In his iet-
ter transmitting 'T!TPc anes Attorney Adler specifically state%;
that we should not disclose any information that we have obtaine
from the potential rIass members to Xerox without prior approva
from class Couns'e. (See txhibit E)

Our interviews with people from this group revealed that the
post March 31, 1983 claims appear to be similar to the pre-March
31, claims covered by Lusardi, except that Xerox apparently
discontinued the Bridge to Retirement program shortly after
Lusardi was filed. Additionally, we have not yet focused our
statistics to cover post-April, 1983 activities, and thus cannot
at this time state what statistics concerning that period would

show.

D. Current Status

The development of both the anecdotal and statistical cases
are now at crucial points: they are about as developed as they
can get without a commitment to expend substantial additional
funds. Therefore a determination of how we will proceed must be
made at this time.

1. Anecdotal Case

As indicated above, without receiving additional names from
Xerox, we have been unable to locate many victims who are not
in, or attempting to be in the Lusardi case. To locate additional
victims, we must either advertise or serve Xerox with a subpoena.

The subpoena is not feasible for two reasons: (1) it is un-
clear whether we have authority to issue one during conciliation
(as opposed to investigation): and (2) based on Xerox's actions
to date it is clear that a subpoena undoubtedly, would have to
be litigated before Xerox would comply.
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Publication therefore is the only -casible option. To be
effective, the notice would have to run nationwide, and appear
approximately three times. Also, it should be large enough so
that it is seen, and not burried in the small print of the legal
notices or similar section. Therefore in pricing the ads, we
asked for rates for one quarter and one eigth page ads, to run
one day for three consecutive week.

The size of the advertisement and the length of time it runs
must be considered in determining the economic feasibility of
pursuing this option. The cost of a quarter page ad in the Wall.
Street Journal (national edition) to run three times would cost
$S6,517. The same ad running in the Rochester Democrat Times
would cost $5,578. In the same papers, an eighth of a page ad
would cost $28,259 and $2,789 respectively. These two papers
represent the highest and the lowest cost of the nine papers
contacted in the areas we think the forner Xerox employees may
have been employeJ or relocated. A full advertising campaign
con6isting of advertisements in one nationas newspaper and several
selected local newspapers would cost $147,401. (See Exhibit F)

2. Statistical case

Our statistical case is also at a turning point. It has
been determined, from our review and discussion of the current
statistical analysis with our expert Dr. Don Reisler, that if
the Commission is to further develop and refine the statistical
evidence of age discrimination by Xerox, we neld to contract
for additional work. 11/

The analyses would be divided into four major task with
several subtasks. The first task would be subdivided into four
separate analyses and would include an examination of the hiring
rates, termination rates. workforce composition and comparisons
across the years. The data would be grouped in several different
ways in order to learn the way it acutally developed at Xerox.
The second task would be to duplicate the analyses of Xerox's
expert, Dr. Medoff. This task is necessary because Dr. Medoff's
analyses left several questions unanswered, namely. (1) would the
inclusion of voluntary RIF's in his analysis change the results;
and (2) did the aggregation of all of the employees under 40 and
over 40 influence his results. We believe this aggregation has
hidden specific areas of age discrimination at Xerox. The comple-
tion of this task and the two subtasks would give us a more
critical understanding of Dr. Metoff's analysis. The third
task would include graphical displays that would highlight the
findings of tasks I and 2. The fourth task would be a detailed
report that would describe the methodology and findings of the
investigation and would include a presentation and discussion of
the results with the Commission attorneys.

Although some of the tasks can be lone separately, others
clearly require that some other task be completed first. The

11/ The additional analyses are necessary because we did not
receive the complete tapes and code documentation until
approximately seven months after Xerox represented to the
Commission that they had given us all of the computer tapes.
Unfortunetly, the result of Xerox's delay tatics was to cause
us to expend funds trying to do the best we could with incom-
plete tapes. Sy the time we had received the complete set.
there was only enough money remaining to clean up and test the
data base, which with some 76,000 files is extensive.
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following cost are for the completion of the tasks and subtasks.

Task l, $22,000; Task 2, $17,000: Task 3, $3,000: and Task 4,
58,000. We will need a total Of 550.000 to complete the analysis
of the third set of tapes. The $50,000 represents one-third of

the amount that we projected in the FY 85 budget for the statistical
analysis in the Xerox investigation/litigation.

II. DISCUSSION OF ALTERNATIVES

After slightly more than a year of investigation and analysis,
we have sufficient anecdotal, demonstrative and statistical evi-
dence to support a complaint alleging age discrimination by Xe-
rox. 12/ Moreover, to the extent our statistics and anectodal
evidence is not more refined, Xerox's delaying tactics and lack
of cooperation are clearly responsible.

Notwithstanding the above, there are several alternatives which-
should be considered in making a decision of how best to proceed.
In addition to assessing the strength of the currently available
evidence, other factors, including the existence of the Lusardi
lawsuit, the education and financial level of the claimants, and
the prior notice procedures should be carefully balanced in deter-
mining whether this is a case in which Commission resources should
be expended. At this point there appear to be five options.

(1) Fail conciliation and seek litigation authorization for a
direct suit:

(2) Fail conciliation and seek litigation authorization for
intervention in Lusardi:

(3) Refine our case and continue conciliation, with any decision
on whether to file an action being postponed until a later
date. Such refinement may also cause Xerox to be willing to
conciliate class relief as opposed to its current suggestion
of individual relief). This refinement would inclule
additional statistical work and advertising to identifE
victims:

(4) Conciliate individual relIef for already identified vic-
tims whose claims are beyond the scope of the Lusarit
action (between 95-100 persons)

(5) Fail conciliation, but decline to take any action on tn.
grounds that the Lusardi suit will provide appropriur
relief.

1. Direct Suit

The Commission has met the statutory requirments and is now
in a position to file a direct suit. However, there are several
problems with this option.

Direct suit has the complicated issue of who would be covered
by the our suit and who would remain in Lusardi. Although Section
7(c)(1) of the ADEA provides that filing of a lawsuit by the Secre-
tary [Commission] terminates the right of individuals to file
suits, those who have already filed may continue their actions.
Thus, it is questionable whether we could not cover those who have
not opted into Lusardi.

Also, although the Commission can, in the public interest ob-.
tain injunctive relief, it can only obtain individual relief, such-
as backpay, for those persons who have specifically opted in. Thus,
we would have to go through a full notice procedure, which as
previously discussed, can be quite expensive.

Since Xerox refused to provide us with the VRIF list, we have
not been able to assess the interest level of those persons who did
not opt into Lusardi. We do know, however, that they failed to
respond to three separate notices from non-government, private
counsel.

12/ This evj'cncehowever.particularly the statistics, clear
would have to oe further refined prior to an actural tr:Z.
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In sum, although direct suit is procedurally feasible, it could
if pursued alone, leave us representing A group of disinterested
people, with the ability only to obtain injunctive relief.

2. Intervention

Intervention in Lursardi on the termination issue only is
another viable option. Even though this case was filed in Mlarch.
1933, we do not anticipate any serious problems procedurally with
the intervention. The Lusardi attorneys have not as of this date
embarked on any extensive discovery. Very few depositions have
been taken and most of the interrogatories are still outstanding.
The Lusardi attorneys told us earlier in this litigation that they
woul37-e3Wippy to have the Commission participate in their litiga-
tion, and throughout our investigation and conciliation, they have
been very cooperative in sharing information.

Because the Commission can seek injunctive relief in the pub-
lic interest, we could seek to represent the former employees that
have tried unsucesslully to opt into the Lusardi lawsuit or thos5
who have not tried to join the suit at al-l 13/7 Since oroof for
these people would overlap-with the proof for the existing very
broad Lurardi class, our 'expansion' should not cause any complex
discovery problems. In fact, we could simultaneously help the
Lusardi victims pirove their case while pursuing injunctive relief
foF Ftose not in the Lusardi class.

We must note however, that there is the possibility that the
Court will limit us to the Lusardi class as a prerequisite to
intervene. One way to ensure thaitthe Commission is in a position
to obtain some type of relief for all victims ultimately identi-
fied is to intervene, but if the intervention is limited, to
file a second direct suit. This is similar to what was done in
Cargill where we were prepared to intervene in a separate case
Dised on sex when our initial intervention was limited to race
(instead of our proposed expansion to include sex). In that
instance, the Commission ultimately entered a settlement that
covered both lawsuits.

In either case, if we intervene, we will have to make finan-
cial arrangements with the Lusardi attorneys. This could be a
straight arrangement of a percentage of the total costs, or
could be a division of costs by tasks. For example, since we
have started on the statistical analysis and have an expert
familiar with the case, the Commission could bear the expense of
the expert witness and the computer analyses for the termination
issue, with the Lusardi attorneys responsible for all other
costs, including all depositions and transcripts. We believe
that the statistical cost would be controlable because Xerox
has all employment data computerized in clear workable data
base, which we already have, and we believe that the issues in
this case are fairly narrow and focused.

A presentation memorandum and draft complaint are attached as
Exhibit C for your further consideration of this option.

3. Refine Our Case and Continue Conciliation

The main purpose of this option would be to continue to con-
ciliate on a class basis. Without receiving the VRIF list, we
were unable to fully identify the group of persons on whose behalf
we should be seeking relief. Also. because of Xerox's delay in
providing a complete computer tape, we could not identify a class
statistically because we could not sort by job family.

The third set of tapes submitted by Xerox complied with our
original request. These tapes will allow the Commission to con-
trast and compare the types of termination by groups in age
bands, by locations, positions, performance ratings and salaries.
The additional studies have been described in detail in the
Current Status Section. supra. We think the statistical case is
very strong. Based on our nT eviews and other documentary evidence
we think these latest analyses will isolate specific areas where
Xerox's liability i'.l be exposed.

13/ Approximately 6000 employees over 40 years old were terminated
and only 1300 opted into the Lusardi lawsuit.
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Simultaneously with the statistical analyses we should make

every effort to identify former employees who have not opted into
the Lusardi lawsuit. As previously discussed, we have investigated
the cost of a nationwide advertising campaign. While the cost of a
full campaign is prohibitive, we believe we can reach most of the
victims by advertising in the Wall Street Journal (national edi-
tion). The cost of this with a one-quarter page ad running once

a week for three consecutive weeks is $56,517.

There, however, are some problems with this option. Although
it would take a substantial commitment of funds to complete needed
analyses in order to continue class conciliation, based on Xerox's
record to date, there is no reason to believe that Xerox would
cooperate with a further investigation, or that it would conciliate
in good faith on a class basis at the end of such further investi-
gation. Moreover, since the statute is no longer tolled, peoples'
right to relief terminates each day we wait before filing a suit.

However, if this option is selected, we have attached as Exhi-
bit H the necessary contracts packages (one for the statistical
work, and one for the publication).

4. Conciliate Individual Claims

We must also consider Xerox's suggestion that we attempt to

conciliate individual claims. However, this would be limited to
the four individuals who are not represented by private counsel,

(See Exhibit F) unless we secured private cok.sel s permission, to
seek relief for the additional 85-100 victims whose claims of dis-
crim:nation fall after March 31, 1983. As ,previously noted, al-
though these people are not included in th2 Lusardi class, they

have signed retainer agreements with private counsel. To date,
private counsel has nade inconsistent statements regarding how he
intends to handle this group, having told Carlton Preston that he

may move the Court for the inclusion of these persons, and
Leroy Jenkins that he was not going to move for their inclusion.

Assuming that we secure counsel's permission to conciliate
these claims, the backpay would be limited. Almost all of the
victims were terminated with some type uf pay continuance ranging

from two weeks to 30 months. Thus, some of the victims may not be
entitled to any backpay.

The greatest harm suffered by most of these victims is the
reduction in retirement benefits. Since Xerox's potential liabil-
ity on that issue in the lawsuit is enormous, it is unlikely they
would in conciliation give any adjustment in retirement benefits.

We think the Commission's conciliating these few claims for
nuisance value relief would have a negative impact on the Lusardi

litigation, which is currently in the initial discovery stages.
One problem is with anecdotal testimony in large class actions. In
many instances, an interested and enthusiastic class may loose
interest during the relatively long period of time such an action
takes to develop. Thus, small individual settlements may discour-
age the class members.

A more serious problem with individual conciliation limited
to claimants we have already identified is that the persons on
whose behalf we would be seeking relief were not identified in
any systematic manner. In fact, the bulk of them were terminated
after March 31, 1983. and thus inappropriately responded to the
Lusardi notice. That notice was directed to current employees
and former employees discharge rior to March 31, 1983. Thus
persons discharged after that date have had no notice that they
may be eligible for relief. Under these circumstances, it would
be unfair to other post-March 31 dischargees to exclude them
from potential relief without notice.

In weighing this alternative, we must be mindful that it was
Xerox's own delaying tactics and non-cooperation which has limited
the number of persons we have been able to identify. Therefore,
in addition to this type of piecemeal and random approach to a
settlement of a systemic case being inconsistent with program
goals, it rewards the respondent for its del ;ying and non-coopera-
tion. While this may not be as critical in this case, since the
Lusardi case does cover a substantial number of victims, we
believe that it will send a signal to pri 'ate industry. Xerox
publicized the investigation and is likely to similarly publicize
any settlement.
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If it is decided to conciliate the claims with the Lusardi's
counsel permission, we think there should be a pre-concTI-tion
agreement with Xerox that the Commission doull be entitled to
additional discovery on each individual claimant to insure that
we would be able to obtain sufficient evidence to present a make
whole relief claim .

S. Fail Conciliation But Take No Further Action

Finally, we couli issue a notice that conciliation has failed,
and not pursue our own action or seek intervention at this time.
Xerox has shown that it is unwilling to take any action which
would lead to a meaningful settlement of th-e EEOC class claims.
The consistent posizi'n of the company has been to prolong the
negotiations and to Attempt to reduce the negotiations to haggling
over possible discritnination toward individudal employees as op-
posed to any type cf class relief.

Since the inception of the investigation Xerox has engaged in
dilatory tatics And frequently misrepresented facts to the Commis-
sion. They have been less -than cooperative prior to and during
the conciliation period and there is no indication that their
tactics will change in the future. They have only said they are
willing to discuss the individual cases of former employees if
we can prove to them that these people suffered age discrimination.

Because of their considerations in the defense of the private
lawsuit, their strategy and conduct in attempting to trivialize
our investigation are not surprising and are unlikely to change
unless they want to settle the private suit. We have attempted
in.this memorandum to document Xerox's failure to cooperate with
the Commission throughout the investigation and conciliation period.
Moreover, our efforts for the last twelve months have satisfied
the statutory duty pursuant to 29 U.S.C. § 626 (b).

The following facts may support taking no action. The
Lusardi lawsuit address the same issues that we seek to address.
although it does not now cover everyone we would seek to cover.
Even though the Commission, in the public interest could represent
the VRIF claimants who did not opt into Lusardi, we note that
these claimants, mostly highly educated managerial. professional
and sales personnel, all had the opportunity to opt-in Lusardi
and declined to do so. Therefore, there is no overwhelming-damage
which will occur if the Commission declines to litigate.

III. RECOMMENDATION

After considering all of the options detailed above, it is
our recommendation that we fail conciliation and immediately seek
litigation authority to intervene in the L.usardi lawsuit on the
termination issue.

The evidence that we have obtained from the Lusardi attorneys
and our evidence for the investigation indicate that Xerox system-
atically violated the ADEA in numerous facilities nationwide. The
projected relief will be several million dollars in backpay and lost
pensions and any settlement or court ordered relief will have a
nationwide impact. (See EEOC v. Equitable Life Insurance, an age
age case with issues similar to this one that resulted in a $13
million dollar settlement for approximately fifty victims).

We further recommend that the financial arrangement be that
the Commission do the statistical work and the private plaintiffs
assume all other costs. Under this arrangement, private counsel
would be responsible for providing us with copies of all depo-
sitions, as well as copying and analysis of all non-computerize l
discovery.

Finally, if intervention- is not pursued, we feel that it would
be best to fail conciliation and take no further action. We believe
there is ample justification for this course. and that it is prefer-
able to obtaining small and fragmented relief for 85-100 indivi-
duals who are part of a group for which there was never formal
notice.

CONCLUSION

We have attached to this memorandum, several sets of docu-
ments which correspond with the various Courses of action
presented. The set which corresponds with the course of action
selected should be reviewed and signed, if appropriate.

We are also available for a oral presentation to answer any
questions you might have.



406

,,, .,,A U.S. EQUAL EMPLOYMENT OPPORTUNY COMMISSION c1 A4nn.C
Washington, D.C. 20507

* .~~~~~~~ :/,,1 9/,r

TO: Special Assistants

ECM: Allysrn K. Durncan
Acting Legal Counsel

SUMJar: Oninion Letter Request

Attached is an opinion letter request fran Karen Bush Sd'neider, Esquire, of

Poster, Swift, Collins & Cosy, P.C. fs. Sdcneider's law finn represents the

Michigan Education Association, a labr organization. The Association wants to

include in its rollective bargaining agreemets provisions permitting early

retirement incentives under certain cerditions. Ms. Sdcneider has rmuezsted
the Oclenission's opinion on the lawfulness of proposed language.

We have analyzed the request in light of the criteria for issuing opinion

letters and reoanmrd that the attadied letter be issued. The factual issues

presented by the reuest are susceptible to resolution by an opinion letter.

The rmquost prosces specific language and requlests the Ccrissicn's opinion on

its lawfulness.

There is currently no Ccsission guidance or. the subetacr.c of the remTlest. The

Cceeission has yet to publicly address the question of early retirment

incentives. There is limited case law that stands for the proposition that a

voluntary early retirrent plan is lawful under the 1AD0.

The anvwei to this cpinion letter 'ld provide valuable guidance to the public.

The issue of early retirerent incentives is of great public interest. The

Office of Legal Cansel receives a substantial numeer of requests, both oral

and written, for guidance in this area. Mary atepanies have instituted such

plens. In addition. rany erployees are interested in suih plains.

The Comission is not engaqed in any litigation that coceres the subject r.atter

of this request. It is engaged in litigation on early retirexent incentives in

EEC v. Tires Mirror, Inc. and Newsday, Inc.. No. 84-Cr;--4692 (S.D.N.Y.) It is

anticipated, hcwever, that the Office of General Grcnse;l will voluntarily
dismiss that case. It is not lknon whether any charges exist involving this

subject .

As reoed above, there has beeen a qreat deal of interest in the whole area o'

early retiremient incentives. our analysis of the issue begins with the

understanding that "[elarly retirerent is a aeieorn corporate Practice utilized

to prevent individual harnship. It is a h=rane practice well accepted by both

weployers and employees. and is purely voluntry. I... It supports not a hint

of age discrimination.- Coburn v. Pan American World Airways, Inc., 711 F.2d

339, 344 (D.C. Cir.), _ert. denied 104 S. Ct. 488 (1933).

In the pinion request at issue here, the incentives will generally provide an

extra payrent to mrployees wbo retire prior to eligibility for full social

security retirwent benefits. For purposes of this letter we have assined that

erployees are eligible for full sociM security retireent benefits at age 65.

As can be seen fron the letter, it is concluded that such an incentive is lawful

unider section 4(f)(2) of the A.. The saye reasoning may be used to c=nclude
that early retirement plans that waive the actuarial reduction of persion

payments for early retirerennt are also lawful.

lYnt addressed in the rpLnion letter request is another typical early retiraeant

incentive, the buy-out plan. Under this type of plan employees are paid a

Iamp sum for early retiresant. Generally the Iamp sirs are highest for younger

erployees and decline in direct relation to advancing age. Bee-se of this,

sucd plans violate section 4(a) of the AMEA. However, the reasoning Ln the

attached letter could also be used to fLnd these types of plans lawful under

section 4(f)(2). As long as the plan is ba fide and is not a subterfuge

becase it is voluntary, it may be found lawful.

8uy-out plans also may be found lawful under section 4(f)(1) of tti Act.
Section 4(f)(l) provides that:

(f) It shall tnot be unlawful for an erployer,
employment agency, or labor organization
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(1) to tace any action otherwise prohibited
urteer subsections (a), (b), tc), or (e) of this
section where age is a bIoa fide occupational
qualification reanonably necessary to the noeA]l
operation of the particolar business, or where the
differentiation is baed on reanonable factors other
than age.

Pians that provide greater buy-cuts for younger esplyees generally tie the buy-
cut amunts to the tinter of years an ceployce may ucdt before he has to retire.
Younger cmployees 'who retire pursuant to such a plan are giving up extra years
of salary that they cruld earn. The eployces are being creensated for
foregoing these resaining years of emplyement by the payrunt of a larger buy-
cut. The greater payrent for foregoing extra years of ewployient is a reasonable
factor other than age within the meaning of section 4(f)(1).

Ihis analysis does not conflict with the line of reasoning in cases such as
EEDC v. Westininise Electric Corp., 725 F.2d 211 (3rd Cir. 1983), cer-t. eenied
SWU.S.L.W. 3236 (1984): E2Or v. Borden's Inc., 724 F.2d 390 (9th ClT. 1984
and EEC v. City of Altoiia, 723 F.2d 4 (3rd Cir. 1983). 'flse ces held that
eligibility for a rensicn cannot be a deferse to a prima facie cane of age
discrimination. UnJder this analysis, eligibility for a pension is tot a factor.
The sole criterion deteroining the aeunt of the buy-out is the rsuter of years
the enployee has the right to wori. The -ore years he forgoes, the greater the
paymant.

Westirnhouse, 80rden' a4 rd Alt ~na are also distinguishable ar factual grsxi.
In beth Westi-clesme and tenon's etelsvnyeswr beino, denied a severance
payent mierely because they were eligible for retirent. In Altoa. erployeer.
were being forcibly restired because of pension eligibility. Urtrler a buy-out
plan, no esployee is being denied a benefit or being forced to redtre simply
because of pension eligibility. Rather, certain employees are being provided
the option an forego extra years of employeent in return for a lump sumn
payment. 1/

Finally, the cases listed above are distinruishable because an early retirement
incentive, such as a buy-cut plan, is voluntary. A voluntary plan does not
give an employer the pFer to forcibly retire older employees and therefore
cannot cnnflict with the purposes of the ADM. Patterson v. lrnt Sdcol
District t709, 742 F.2d 465, 468 (8th Cir. 1984): M v. Lister. 562 F.2d
343, 346 (Sth Cir. 1977).

lt is arguable that this analysis onflicts with 29 C.F.R. §1625.7(c) of the
Cbmnission's regulations. That section states:

hen an employment practice uses age as a limiting
criterion, the defense that the practice is justified
by a reasonable factor other than age is unavailable.

On its face, a buy-cut plan that gives larger payments to younger employees is
using age an a linitino criterion. As already discmssed, however, in actuality
the plan is tLrrely providing larger payeents to esplon'ees who are foregoing
rore years- of cmployment. Therefore the plans are not using age as a limiting
criterion. Section 1625.7(c) is pre diracte3 at situations like Westinghnuse
or Altoona, wFere caplyca- arm either being denied a benefit or being 'orcbly
retired because they are pension eligible.

The prtgased opinion letter is attached for your review.

1/ While it is true that certain crploycr will not be able to receive as
Targe a buy-out aS other euployees, the plan 'is tot vitiated by the fact that
by reason of the chranological sequence of events' every employee cannot 'tae
advantage of all its rasifications." Patterson v. lnIependent Sdu"ol District
:709. 742 F.2d 465, 469 (Sth Cir. 1984).

Attachent
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*. 4., U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
-4' * Washington, D.C. 20507

i.< June 28. 1985

MEMORANDUM

TO : Leroy T. Jonkins, Jr.
Director, LEC

THRU a Estelle D. Franklin
Supervisory Trial Attorney

FROM I Carlton L. Preston
Trial AttorQey

Judy Mathis
Equal Opportunity Specialist

SOR.IEC' : Identification of Potential Classmember in
EEOC v. Xerox Corp., ADEA Investigation/Conciliation

This memorandum is in response to your request for a sample
group of identified victims in the EEOC v. Xerox investigation/
conciliation. We have included a list of 7fvictims who we think
are good potential classmembers. The discriminatory actions taken
against these employeesindividually, are typical examples of
Xerox's system wide treatment of employees 40 and over in violation
of the ADEA. This group represents one tenth of the seventy people
we have contacted. Xerox terminated approximately 5000 employees
forty and over during our relevant investigation period March 1,
1980 through March 31, 1983. Currently, we have not been able to
contact these employees to get their individual stories. However,
from the information of our identified victims we think most of
those 5000 terminated employees were affected by Xerox's discrimi-
natory policies, and will conform to our system wide class claim
of age discrimination. (Excluding the 1200 plus persons that
have opted into the Lusardi litigation)

We also calculated the potential back pay for the 7 victims.
The total amount was $189.624.00. This figure represents the
salary at termination minus severance pay and post Xerox employment
earnings. The lost insurance and pension benefits were not
included in these calculations because we do not have the current
information to determine the insurance loss nor the actuarial
expertise to make the pension computations.

Barbara J. Gravely

Age: 55 terminated July 1983 when she was 53

Type termination: Placed in permanent lay-off when her position
was moved from Ohio to Connecticut

Position: Accounting Clerk
Xerox Printing Systems
Columbus, Ohio

Hired: March 1968; she always had the same job; she had 15 years
service at termination

performance evaluation, (Printing Systems uses different format
than major corp.) on last evaluation she
got above average; before had been rated
very high; evaluations were lower for
everyone after 1981 when Xerox corporate
policies were instituted.

Salary: $15,000 she got 1 year's severance pay

Reason for termination: Her job function was moved to Connecticut.
She was not offered the opportunity to
transfer.

Allegation of discrimination:

There were 6 accounting clerks, all of whom were over 50
except one who was 3.9. All accounting clerk jobs moved to
Connecticut but there were other jobs left at the Columbus facil-
ity for which these clerks were qualified. The only one retained
and transferred to another position was the woman who was 39 and
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who had the least time with Xerox. The others were not given an
option to transfer into any other job or to transfer with their
jobs.

The controller, who was 39 or 40, told them he chose
terminees on the basis of a merit list which allegedly was not
drafted by him. He refused to show them the list or to tell them
the criteria upon which the list was based.

When the move was first announced in September 1982, the
accounting clerks were assured some other jobs would be found for
them.

Total Back Pay - 2 years at $15,000 minus 1 year severance pay
(full salary) plus insurance premiums approxi-
mate total claim $15,00 plus interest.

John C. Hopkins

Age: 45: terminated March 24, 1982

Type of termination: He voluntarily terminated, with severance pay
when a involuntary termination was suggested
as the only other option.

Position, Buyer Electro Optical Systems Purchasing Department

Pasadena, California

Hire date; March 24, 1980

Position: Buyer

Mr. Hopkins said that his performance ratings were always at
least 3 level. He believes that performance had very little to
do with termination. At his facility everyone knew that the older
higher salaried employees would be the first to be Riffed and that
Xerox initially made no secret of that fact. He knew of two va-
cant buyer positions in which he qualified prior to his RIF. The
jobs were filled by less experienced younger.

He received three months full salary and benefits as severance
pay. His salary at termination was approximately $26,000 per year.

Allegations of Discrimination,

Mr. Hopkins asked his manager Robert Francis, about his
situation, when he heard that his office was targeted for a Rif.
Francis told him he had nothing to worry shout. Approximately 30
days later he was Riffed. Before he left, he managed to get two
interviews for jobs but was not successful. However, he did find
out that a young white female, Deby Brotherlon, an inexperienced
expediter, was promoted to a buyer position at the time he was
being terminated. Mr. Hopkins also believed that Xerox maintained
a subtle dislike for him after he filed race discrimination
charge to get promoted, earlier in his tenue at Xerox.

Total Back Pay: 2 years and 9 months at $26,000 per year, plus
interest; minus any salary made from March 24.
1982 through April 19, 1985.

Total Clain: $51,494.*0

James Bovitz

Age: 54; terminated April, 1980 when he was 52

Type of Termination: Bridge to Retirement -voluntary- retirement

Position: Business Analyst
Reprographic Manufacturing Group
Division Finance Office
Rochester, New York

Hired. April 1973 (10 years service) always worked in RMG Finance

Performance evaluation: Always high 3's, got 4's from his
immediate supervisor

Salary: $35.000
recieved 15 months full salary continuance
found another job after 6 months at $32,000 _
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Reasons for termination:

Bovitz was told by his manager, in his late 30's, that a

decision had been made higher up to terminate Rovitz if he did

not take the Bridge to Retirement offer.

Allegation of Discrimination:

It was announced that Bovitz' section had to reduce its

head count by 3. The two others who left, both younger,

transferred back to their former units. Though others in his

group had as much tenure, Bovitz was the oldest in the group

and the only one to be forced to leave. Bovitz implemented

the accounting systems used by the group. He knew of several

other openings around the country that he was qualified to fill.

When he asked about moving into one of the jobs he received

no response from personnel. He was replaced by a man in his

early 40's with 9 years service. Xerox was hiring young recent

college graduates into the finance department before and after

his termination.

Total Rack Pay:

26 months at 535,000 per year minus 15 months salary which he

received as severance pay, minus the amount he has made at his new

job which began 6 months after termination approximate total claim

$7072 plus interest.

Joseph Bartell

Age: 59: terminated June 30, 1983 at age 57

Type termination: "voluntary" retirement

Position: Manufacturing Engineer
Reprographic Manufacturing Division
Rochester, New York

Hired: November 1969 (almost 14 years of service at termination)

always worked as engineer in that division.

performance evaluation: 3's for the 3 years prior to termination.
In 1982-83, just before termination, got
promotion in grade and 14.34 raise.
In 1980-81 he got a salary increase award
for good performance.

Salary: $36.30

He received 15 months full salary continuance and insurance
during the period.

Reason for Terminations

His mamager, Mike Wierzbike, approximately 38 years old.

told him that if he did not voluntarily retire he would be

involuntarily terminated in the RIFs which were scheduled to

take place in July and November of 1983.

Allegation of age discrimination:

Rartell had the longest service time of any of the 7 engi-

neers in his group. There was one older engineer, who is a senior

group leader and is still there. However, there were 5 engineers

in his group, all under 40, none of whom, to Bartell's knowledge,

got higher than a 3 performance rating and none of whom left or

were terminated. For example: Andy Horling was 26 with 2 years

service but was not terminated. (Notes this employee could be

in the same matrix cell as Bartell as a result of the way the

matrix was designed) Bartell saw the older workers all around

being terminated. lie saw that others who resisted voluntary RIF

were soon terminated involuntarily.

After termination:

No job openings within Xerox were posted at the time of his

Rif.

Total Back Pay

24 months at $36,300 per year, minus 15 months salary contin-

uous; approximate total claim $27,225 plus interest.
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Robert Cameron

Age! 60: 58 at termination in July, 1983

Type of termination: Retirement

Position, Engineer, Divisional Industrial Engineering
North American Manufacturing
Reprographic Manufacturing Group
Rochester, New York

Hired: 1970 - 13 years service at termination

Performance evaluation: always 3 or above

Salary: $37,000 - got 1 year's severance pay

Reason for termination:

He was told to take early retirement or he would be
indefinitely laid off with no severance benefits.

Allegation of discrimination,

5 other engineers in his department had less service and were
between 28 and 45. He was told the lay-off would not be by
seniority. The only people terminated were Cameron and another
man 59 to 61 with about 17 years service. Three other younger
engineers were transferred to other positions within Xerox and
their relocation was paid for by the Company.

Cameron offered to take a lower paying position and was told
nothing was available. He offered to take a job on a temporary
project in Toronto which he had started but his request was never
answered.

Total Back Pay

24 months at $37,000 minus 12 months' severance pay,
approximate total claim - $37.000.

James Crayton

Age: 54; terminated April 1983 when he was 52

Type termination, Bridge to Retirement - got 1/2 salary for
24 months

Position: Educational writer - Xerox Educational
Publications, Middletown, Connecticut

Hired: July 1969 - 15 years service when terminated

Performance evaluation - last three years - 3

Salary: $38,000

Reason for termination:

He was told by the Personnel Director that if he didn't take
the Bridge to Retirement program he would be terminated as an
involuntary RIP.

Allegation of discrimination:

There were 15 writers in his department, seven of whom were
younger than he was and all had less time with Xerox. He was the
only one to be terminated at that time, he thinks, because his
salary was higher than those other men around his age. He thinks
several of those men around his age have since left.

Total Back Pay

26 months at $38,000 year minus 12 months' severance pay;
approximate total claim $44,333.
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Norman Fertig

Age: 59: demoted in July, 1983 when he was 57.

Demoted and has continually been denied promotion. (Note:

we have made a tentative decision to focus on terminations

in any future litigation. That decision would not preclude

conciliating on behalf of this person, whose cause of

action arose after the Lusardi class period closed. Our

letter of violation would cover demotion and denial of

promotion)

Position: Manager of Srategic Planning
Refurbishing Area
Reprographic Manufacturing Group
Rochester, New York

Hired: 1963

Performance evaluation: 4 in 1983

Salary:

$60,000. Though his salary was not reduced he has lost the

raises he would have gotten in the past 2 years, about 6% total.

Reason for demotion:

Reduced from grade 13 to grade 12 was told position was being

downgraded but he would be promoted back to grade 13 at first open-

ing; responsibilities of position were also diminished.

Allegation of discrimination:

Fertig alleges Xerox is trying to get older workers to leave

by putting them in dead end spots and having them work for people

who used to be their subordinates. Since his demotion, the job

above him, Manager of Technical Services, grade 13, has been open

3 times. M8e asked for the job each time but believes he was not

considered because of his age. All those promoted to this job

have been younger and with less time at Xerox.

Total Back Pay

fie has not lost salary; has lost raises he would have receiv-

ed had he not been demoted which would total about 6% in 2 years

approximate total claim - $7,$00
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The Office of the General Counsel recommends against litigating this
ADEA policy case, submitted by the New York District Office.

The case involves Respondent's collectively bargained Early Retire-
ment Adjustment Allowance Plan' for teachers, which was implemented
in 1977 and which evidently still remains in effect. At the outset,
it is important to note that participation in the early retirement
incentive plan is strictly voluntar;1 that is, teachers who do not
wish to take early retirement may continue working until mandatory
retirement at age 70 (age 85 prior to January 1, 1979).

When the Plan was first introduced in 1977, "(aIll full-time members
of the teaching staff who haldl attained age 55 1werel eligible for
the Iretirement incentive] benefits.' Ug Respondent's memorandum
to 'Members of the Professional Staff,' dated November 17, 1977, in
the Presentation Memorandum file. Thus, participation in the Plan
was effectively open to all retirement-eligible employees, including
those who attained age 65. All those who participated in the one-
time-only general offering received 40% of their 1977-78 annual base
salaries when they retired in June 1978.

However, participation was thereafter limited to teachers aged 55
through 61: those aged 62 or older received no retirement incentive.
Se Article XVIII.J of Respondent's 1979-84 collective bargaining
agreement, at page 24, in the PM file. Under that agreement, all
participants received a lump-sum cash payment 'as of the date of
their elected retirement from and termination of employment in' the
Respondent school district. 'The amount of benefits, ... according
to age at effective date of resignation," was as follows (At PM,
IV.l at page 4):

82-546 0 - 88 - 14
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Age at Percentage of
RetirementL Final Salary

55 - 56 40Z

57 - 59 201

60 -61 101

62 or older 0

The Charging Party was born on December 3, 1913 (ane charge), and
was already eligible for retirement when Respondent first introduced
its early retirement incentive plan in 1977. Acdcorldtigly, she could
have elected to retire in June 1978; and, if she had retired, would
have received the maximum retirement incentive of 40% of her annual
base salary for 1977-78. By June 1979, Charging Party was no longer
eligible to receive any retirement incentive, because she was then
age 65. Indeed, Charging Party did not retire until April 30, 1983,
when she was age 69. On October 19, 1983, she filed an ADEA charge
alleging that she had been denied any retirement incentive benefits.

Statute of Limitations Issue

Respondent's first contention is that, since its Plan was introduced
in 1977 and has not been changed since 1979, any claims on behalf of
Charging Party (or other similarly situated individuals) are beyond
the maximum three-year limitations period on ADRA violations.' _j
Respondent's Position Statement at pages 9 - 11. Under Respondent's
theory, of course, an employer would be forever free to continue an
on-going and unlawful employment practice if that practice went un-
challenged during its first three years of existence.

Respondent's theory has been rejected in the ADZA retirement-plan
context by many courts, including the Second Circuit where this pro-
posed lawsuit would be filed. See O'Nalley v. GTE Service Cor.,
758 P. 2d 818, 821 (2d Cir., 1985)t 'The [so-calledi Icka-Chardon
rule [developed under Title VII by the Supreme Court] need not be

* In the same vein, Respondent contends that Charging Party failed
to timely file her ADEA charge within 300 days after the alleged actof discrimination in 1977 or 1979. However, the supposed absence of
a timely charge is no impediment to the Commission's ability to sue
under the ADEA, provided that the discrimination occurred within two
or three years before the date of the EEOC's lawsuit. see E= v.
State of Kansas, 29 EPD para. 32,725 (D. Kan., 1982); EEO v. Rad-
wav Express. rnc., 33 EPD para. 34,265 (E.D. N.C., 1981), and, E
v. Sperry-Univac Corn., 36 EPD para. 35,019 (D. Utah, 1982).
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applied so rigidly as to require an employee to file an age discri-
mination charge for lawsuit] when the employee first learns of a
discriminatory plan, even though the employee's own retirement date
may be . . . years away. A literal application of the rule could
mean that the [ADEA] statute of limitations would begin to run the
day the employee started to work, an obviously undesirable result.'

In the instant case, OGC believes that the statute of limitations
did not begin to run on Charging Party's claim for the retirement
incentive benefits until she retired on April 30, 1983. Not only
is that claim still within the maximum three-year limitations period
on willful ADEA violations, but also well within the two-year period
on non-willful violations (by virtue of tolling for one year during
EEOC's unsuccessful conciliation efforts). 5e PA, I-l. at page 2.
Moreover, insofar as Respondent's on-going implementation of the
Plan is concerned, the alleged ADEA violations are 'continuing' in
nature as to each newly retiring 'aggrieved' teacher.

The Alleoed ADEA violations

On its face, Respondent's Plan provides a lesser benefit to retiring
employees aged 57 - 61 than it does to similarly situated employees
aged 55 - 56. Likewise, on its face, the Plan fails to provide any
benefit whatsoever to retiring employees aged 62 or older. Accord-
ingly, OGC believes that Respondent's Plan violates Section 4(a) of
the ADEA which, among other things, makes it unlawful for employers
to 'discriminate against any individual with respect to his compen-
sation, terms, conditions, or privileges of employment, because of
such individual's age" (29 U.S.C. 623(a)).

However, the ADRA provides certain exceptions to the prohibitions of
Section 4(a). Thus, Section 4(f)(2) of the ADEA provides that '[iut
shall not be unlawful for an employer . . . to observe the terms of
* . . any bona fide employee benefit plan such as a retirement, pen-
sion, or insurance plan, which is not a subterfuge to evade the pur-
poses of thle ADEA], except that no such . . . employee benefit plan
shall require or permit the involuntary retirement of any individual
(aged 40 - 69] because of the age of such individual' (29 U.S.C. 623
(f)(2)).

Under established Second Circuit caselaw, [tlhe Section 4(f)(2) de-
fense has three elements: (1) there must be a bona fide [employee
benefit) plan, (2) the action must have been taken in observance of
its terms, and (3) the retirement (or other employee benefit] plan
must not have been a subterfuge to evade the purposes of the ADEA.'
gg;& v. home Insurance Co., 672 F. 2d 252, 257 (2d Cir., 1982), and
the cases there cited. OGC believes that each of those elements is
satisfied by Respondent's Plan in this case.

First, Respondent's Plan is 'bona fide' in the accepted sense that
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the {(Pilan' exists and pays substantial 'employee benefit(a), thus
qualifying as a 'bona fide employee benefit plan' within the meaning
of ADEA Section 4(f)(2). Second, it is undisputed that Respondent
always "observeldJ the terms' of that Plan, as required by Section
4(f)(2). Third, there is nothing in the record to even suggest thatRespondent intended to use its Plan as la scheme, plan, stratagem,
or artifice of evasion.' United Air Lines. rnc v. XcMann, 434 U.S.
192, 203 (1977) (construing the term 'subterfuge' in Section 4Cf)(2)
of the ADEA).* It would appear, therefore, that. Respondent's Planqualifies for the Section 4(f)(2) exception.

Under interpretive guidelines issued by the Department of Labor, and
adopted by the Commission on an 'interim' basis, the.-Section 4(f)(2)exception applies to employee benefit plans in which age is a signi-
ficant cost consideration. Er& 29 CPR 860.120(a), the 'purpose' is"to permit age-based reductions in employee benefit plans where suchreductions are justified by significant cost considerations.' For
example, the guidelines permit an employer to reduce life insurance
coverage or benefits based on any significant age-related cost con-
sideration of life expectancy. 29 CPR 860.120(f)(1)(i). Similarly,
OGC believes that it is lawful for an employer to reduce employee
benefits based on any significant age-related cost consideration of'working-life expectancy." In either instance, the particular life
expectancy can be reasonably determined on an actuarial basis, as
authorized by the guidelines. Se 29 CFR 860.120(d)(1).

In this case, OGC believes that Respondent's schedule of benefits isprobably related to the working life expectancy of its employees:
i .,_ a percentage of the employees' anticipated future earnings,
using the actuarial assumption of retirement at age 62 when Socidl

* It is anticipated that the Commission will soon consider a staff
proposal to issue an opinion letter taking the position that a truly
voluntary retirement incentive plan cannot be "a subterfuge to evade
the purposes of the Act." 'pt memorandum, from Allyson K. Duncan toSpecial Assistants, June 25, 1985, re Opinion Letter Request from
Karen B. Schneider, on behalf of the Michigan Education Association.
Applying the proposed opinion to this case, OGC believes that Re-
spondent's voluntary Plan simply cannot be a subterfuge to evade thepurposes of the ADRA--especially the Section 4(f)(2) purpose of pro-
hibiting "involuntary retirement" because of age. In this regard,
it is important to note that two courts have already upheld similar
retirement incentive plans against ADEA challenges, relying on the
voluntary nature of participation in the plans. Patterson v. mnde-pendent School District 709, 742 F. 2d 465, 468 (8th Cir., 1984);
Cipriano v. Board of Education of the City of North Tonawanda, not
reported (W.D. N.Y., No.Civ-84-80C, Apr. 2, 1985), ap8eal dockted
(2d Cir., No. 85-7366, May 6, 1985)--copies attached.
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Security 'Old Age' benefits first become available. OGC therefore
believes that Respondent's 'Early Retirement Adjustment Allowance
Plan' is lawful by virtue of the exception provided in Section 4(f)
(2) of the ADEA.*

If you have any questions regarding this case, please contact Paul
Brenner of Trial Services, at 634-6595.

* In considering this case for litigation, it should be noted that
an EEOC action involving an analogous voluntary severance or buy-out
plan was recently dismissed, because OGC had concluded that the plan
at issue was lawful under Section 4(f)(2) of the ADEA. SeI EO v.
Times Mirror. Inc. and Newsday. Inc., S.D. N.Y., No. 84-Civ-4692,
filed July 5, 1984, stipulation of dismissal entered June 12, 1985.
In that case, the employees were offered various cash and non-cash
benefits to voluntarily terminate their employment. The schedule of
benefits may be summarized as follows:

&SeL vPercent of Annual Earnings Frinegg enefits

<61 225 % 5 years

61 200 % 4 years

62 175 % 3 years

63 125 % 2 years

>63 75% 1 year or
to age 65

The defendants claimed that the benefits schedule was related to
the working-life expectancy of its employees: Lces, a percentage of
each employee's anticipated future earnings. In this regard, defen-
dants' persuasively demonstrated that the length of time that any
age-group of employees will work before dying or electing to retire
can be determined on an actuarial basis using past work experience.
For example, it is known that employees typically retire in great
numbers at age 62, when first eligible to receive Social Security
'Old Age' benefits; and, again at age 65, when eligible to receive
unreduced Social Security benefits. Because defendants' buyout plan
was based on such actuarial assumptions and on past workforco exper-
ience, OGC concluded that the plan fell within the 'employee benefit
plan' exception to the ADEA. Because those same conclusions appear
to apply with equal force to Respondent's Plan, 0GC cannot concur in
the recommendation to litigate the instant case.
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4,fiv,, t HEI YORK DISTRICT OFFICE
t0 CHURCH STREET, ROOM 1501

HEW YORK1 NEW YORK 10007

June 21. 1985

MEMORANDUM

FROM: ROBERT L. WILLIAMS

Regional Attorney

SUBJECT: Presentation Memorandum in EEOC v.

Chappaousa Cent School Disrict
Charge No. 021-84-0139

TO: JOHNNY BUTLER
General Counsel

THRU: PHIL SKLOVER
Associate General Counsel
For Trial Services

Enclosed please find the following for the
above referenced case:

1) Presentation Memorandum
2) Letter of Violation
3) Letter requesting conciliation
4) copy of charge

If there should be any questions, they can
be directed to Ann Anderson Thacher, Senior
Trial Attorney at FTS- 264-7188.

CstLB) A4'- 4vCL AtY

CosiD$D£T' ivaSf 0
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PRESENTATION MEMORANDUM

I. Introductory Information

1. Statute: ADEA. This is an
ELI Case.

2. Parties:

a. Respondent: Chappaqua Central
School District

b. Defendant: Same

c. Charging Party: Edith M. Scott,

3. Nature and Scope of the Proposed Suit

The issue in this case is whether respondent
violated the ADEA on April 30, 1983 by offering
as a retirement incentive a lump sum payment
based upon final salary and varying with age,
as follows:

Age at Percentage of
Retirement final salary

55 - 56 4o;

57 - 59 20%

60 - 61 lo;

62 - and over 0

This suit would be on behalf of the Charging Party
and 11 other teachers who were too old at retirement
to obtain the maximum lump sum.

4. Case No.: 021-84-0139

5. Location of facility: Chappaqua, N.Y. 10514

6. Size of work force: More than 20; precise number
unknown.

7. SIC code:

8. Nature of Respondent's Business: Public School System

II. Administrative Record Narrative/Jurisdiction

1. Case Processing Chronology

a. Date Charge Piled:

October 19, 1983

b. Deferral/Referral History:

Referred to New York State
Division of Human Rights on
November 3, 1983

c. Date of decision or determination

Letter of violation mailed
March 6, 1984

d. Date of notification or conciliation
failure:

On March 29, 1985 respondent was given
until 5 P.M. April 12, 1985 to execute
a waiver of the statute Ot limitations and
schedule a meeting for purposes of concili-
atlon, the alternative being a failure of
conciliation efforts.
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On April 23, 1985 (10 days arter that dead-
line) respondent, although professing will-
ingness to engage in concillatlon efforts,
refused to execute the waiver.

e. EPA and ADEA cases

(1) Summary of findings

Respondent violated ADEA S 4(a)(1) by
offering older workers lower retirement
incentive benefits than those offered
younger workers in the protected age
group.

(2) Conciliation efforts

On May 17, 1984 representatives or EEOC
met with representatives of respondent
as part of the conciliation process.
EEOC spelled out the relevant requirements
of the ADEA, the details of the specific
violation, and the relief requested.

On July 23, 1984 EEOC sent respondent
a letter confirming the details of the
concililation conference.

Thereafter, respondent postponed, delayed
and neglected responding to EEOC's efforts
at conciliation.

f. Jurisdiction

The discrimination took place on April 30,
1983. The discrimination was willful. The
three-year statute or limitations applies
tolled from March 6, 1984 to March 5, 1985.
A complaint filed on or before Apr1l 30, 1986
would be timely.

2. Comparative scope of decision/determination and
suit:

a. Charge

1. Basis: Age discrlminatlon

2. Issues: Age-based differences
in retirement Incentives.

3. Facilities: Respondent's facilities In
Chappaqua, N.Y.

b. Unalleged but decided: N/A

c. Proposed suit

Basis same

ISJues - same

Facilities - same

d. Additional issues: whether (as EEOC will
claim) Respondent's discrimination was
willful.

e. Poster failure: N/A

III. Other related action

1. Contract compliance check: N/A
Affirmative action plans: N/A

2. Other suits against Respondent
None raising Issues here presented

3. Pending Charges: None raising Issues
here presented
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oor
1. Factual and legal analysis

The theory ot proposed litigation Is disparate
treatment because of age with respect to
compensation, terms, conditions or privileges
of employment in violation or ADEA 5 4(a)(1),
and publication of written notices relating to
employment which discriminate on the basis of
age, in violation of ADEA 5 4(e).

On AprIl 30, 1983 respondent offered its tcachers
as a voluntary retirement incentive a lump sum
payment based upon final salary varying Inversely
with age as follows:

Age at Percentage or final
Retirement Salary

55 - 56 40%

57 - 59 20%

60 - 61 10%

62 and over 0%

Twelve teachers, Including the charging party, retired
on terms less favorable than the terms offered teachers
under 57. The proof of the prima facie case Is the
terms of the retirement incentive plan itself.

Respondent will raise the following defenses:

a. BFOQ and business necessity;

b. The exception In ADEA 5 4(f)(2) for
a bona tide employee benefit plan;

c. The voluntary nature of the retirement
Incentive plan.

d. The North Tonawanda decision

These defenses can be rebutted:

a. Age Is not a BFOQ In this context. Retirement incentives
can be offered without differentiating on the basis of
age between teachers In the ADEA protected age group -
- - for example, by setting a flat rate of benefits
applicable to all teachers eligible for retirement, or
by linking the benefit rate to some extraneous factor
such as performance ratings.

b. The defense under ADEA 5 4(f)(2) is not available to
Respondent. The retirement Incentive Is not an employee
benefit plan within that provision but a one-shot
payment. Respondent would not be able to show that the
cost of providing the same benefit to older teachers
and younger teachers alike would be higher with respect
to older teachers than with respect to younger teachers.
Age Is not an actuarially significant cost factor.
See generally 29 C.P.R. 5 860.120 (1979); see also
EEOC v. Borden's. Inc., 724 P.2d 1390 (9th CIr. 1984).

c. The fact that the retirement incentive was voluntary
ought not to shield respondent from the ADEA. Voluntary
or not, it necessarily affected the career planning of
every teacher to whom it was offered, and thus consti-
tuted a term, condition or privilege of employment as
to which age based discrimination is forbidden. See
Arizona Governing Committee v. Norris, 32 E.P.D. I
33,696 n. 10 (1983) (voluntary deferred compensation
plan offering lower benefits to women than to men held
bad under Title V11).
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Furthermore, apart from conciliation or settlement, a
worker's voluntary relinquishment of wage payments
under FLSA does not bar the worker from subsequent
suit to obtain those payments. See Brooklyn Savings

bank v. O'Neil 324 U.S. 697 (1945). It follows
under ADEA 5 7(b) that voluntary acceptance of a
discriminatory retirement incentive does not bar
a subsequent action under the ADEA.

To date, no decisions under the ADEA have addressed
age based differentials in retirement Incentives.
The EEOC has ruled against such differentials.
See Question No. 20 Dlirectives Transmittal 904-35,
dated May 29, 1981.

The case appears appropriate for summary judgment.
The violation is willful. Respondent drafted the
retirement incentive to have the effect of denying
to teachers over 56 the benefits provided to
teachers 55 and 56, and therefore violated the
ADEA intentionally.

d. In Cipriano v. Board of Educatlon. North Tonawanda,
the DIstrict Court for the Northern District of
New York held that a retirement incetnive plan
favoring younger teachers did not violate the ADEA.
However, that case is now on appeal.

V. Laches

No difficulty is anticipated. Only six months elapsed
between the filing of the charge and the letter of
violation. Conciliation efforts moved forward promptly
but were stalled by respondent.

VI. Impact

1. Back pay and other relief.

$136,809.30 for 12 people plus liquidated damages or
prejudgment Interest.

2. Cost of litigation

Minimal because of potential for summary judgment

3. Additional reasons for recommending suit

This case may the first of its kind in this circuit.
The decision may have precedential value.

VII. Jury Trial Demand

The complaint demands a jury trial but the case may be
disposed of by summary judgment.

VIII. Conclusion and recommendation

The case presents a clean issue of law appropriate
for summary judgment. No major litigation hazards
are anticipated. On that basis we recommend approval
of litigation. Equal Enployment Opportunity

Commission

Regional Attorney

Ann Thacher Anderson
Senior Trial Attorney

New York District Office
90 Church Street, Room 1301
New York N. Y. 10007
(212) 264-7188
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION,

PlaIntIff, Civil Action No.

V8.
COMPLAINT

JURY TRIAL DEMANDED
CHAPPAQUA CENTRAL SCHOOL
DISTRICT, DRAFT FOR REVIEW ONLY

Defendant.

…_____-…____ _ __________________

NATURE OP THE ACTION

This Is an action under the Age Discrimination in Employ-

ment Act to correct unlawful discrimination as to age and to

make whole employees and retired employees aggrieved by such

discrimination. Plaintiff alleges that on or about April 30,

1983 defendant offered to Its teachers as a retirement incen-

tive a lump sum payment based upon final salary and varying

inversely with age, as follows:

Age at Percentage of
Retirement Final Salary

55 - 56 40%

57 - 59 20%

6o-61 10%

62 and over 0%

Plaintiff further alleges that by offering to its teachers

a retirement incentive varying inversely with age, defend-

ant discriminated against employees, because of their age,

in terms, conditions and privileges of employment.

JURISDICTION AND VENUE

1. TurIsdIction of this Court is invoked pursuant

to 28 U.S.C. 55 1331, 1337, 1343 and 1345. This action

is authorized and instituted pursuant to Section 7(b) of the

Age Discrimination In Employment Act of 1967, as amended, 29

U.S.C. 5 621, et seq. (the "ADEA"). which Incorporates by

reference Sections 16(c) and 17 of the Fair Labor Standards

Act of 1938, as amended, 29 U.S.C. 55 216(c), 217.

2. The unlawful employment practices alleged below

were and are now being committed within the Southern District

of New York.
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PARTIES

3. Plaintiff, the Equal Employment Opportunity Commis-

Sion, is an agency of the United States of America charged

with the administration, interpretation and enforcement

of the ADEA and is expressly authorized to bring this

action by Section 7(b) of the ADEA, 29 U.S.C. 5 626(b), as

amended by Section 2 of Reorganization Plan No. 1 of 1978,

92. Stat. 3781, and by Public Law No. 98-532 (1984), 98

Stat. 2705.

4. At all relevant times, defendant, Chappaqua

Central School District, has continuously been and Is now

an agency or instrumentality of the Village of Chappaqua

which is a political subdivision of the State of New York.

5. At all relevant times, defendant has continuously

been and is now an "employer" within Section 11(b) of the

ADEA, 29 U.S.C. 5 630(b).

CONCILIATION

6. Before institution of this lawsult, .pLaintiff's

representatives attempted to eliminate the unlawful dis-

crimination hereinafter alleged and to erfect voluntary

compliance with the ADEA through Informal methods or

conciliaelon, conference and persuasion within the meaning

of Section 7(b) of the ADEA, 29 U.S.C. 5 626(b).

STATEMENT OF CLAIMS

7. Since at least April 30. 1983 defendant has

willfully engaged in and is continuing willfully to engage

in unlawful dIscrimination, in violation of Section 4(a)

of the ADEA, 29 U.S.C. 5 623(a), by offering to its teachers

a retirement incentive varying inversely with age.

8. The effect of the practices complained of above

has been willfully to deprive teachers employed by defendant

and over the age of 56, including Edith Scott, the Charging

Party herein, of equal employment opportunlities and otherwise

adversely affect their status as employees or retired

employees, because of age.
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PRAYER FOR RELIEF

Wherefore, plaintiff respectrully requests that this

Court:

A. Grant permanent injunction enjoining defendant,

Its officers, successors, assigns and all persons in active

concert or participation with them from engaging in any

employment practice which discriminates because of age.

B. Order derendant to Institute and carry out

policies, practices and programs which provide equal employ-

ment opportunities ror individuals protected by the ADEA

and which eradicate the effects of defendant's violations

of the ADEA.

C. Grant a judgment requiring defendant to pay

appropriate back wages and an equal amount as liquidated

damages (or prejudgment interest in lieu thereof) to Indivi-

duals adversely affected by defendant's violations of the

ADEA, Including but not limited to Edith Scott.

D. Order defendant to make whole individuals adversely

affected by defendant's violations of the ADEA by providing

the affirmative relief necessary to eradicate the effects of

those violations.

E. Grant such further relief as the Court deems just

and proper in the public interest.

P. Award plaintiff its costs in this action.

JURY TRIAL DEMAND

Plaintiff requests a jury trial of all questions or

fact raised by the pleadings.

Respectfully submitted,

JOHNNY J. BUTLER
General Counsel (Acting)

ROBERT L. WILLIAMS
Regional Attorney

ANN TRACHER ANDERSON
Senior Trial Attorney

EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION
New York District Office
90 Church Street
New York New York 10007
(212) 264-7188



426

U.S. EQUAL EMLOe OPoRTru COMMLSSWON
Go } ~~~~~~~WB~bf&i D.C. 2057

,,,, I/ August 8, 1985

MEMORANqDUM DRAFI
TO Janes H. Troy

Director
Office of Program Operations

THRU X James N. Finney
Director
Systemic Programs

FROM X Leroy T. Jenkins, Jr.
Director
Legal Enforcement E

Coordination Division

SUBJECT EEOC v. Xerox Corporation Status Memorandum

We are currently preparing a potential conciliation package
for approximately 70 identified victims, terminated by Xerox
during the RIF period of March 1, 1980 - March 31, 1983. During
this period Xerox terminated approximately 5000 employees over
40 years old. Our investigation indicates that a substantial number
of these employees were terminated in violation of the ADEA. Since
the issuance of the Letter of Violation on April 19, 1984, we have
made every effort to identify these terminated employees. We have
requested Xerox to supply us with d list of names, addresses and
telephone numbers of these terminated employees but they have refuse,
Without their cooperation it has been an extremely slow and laborious
task trying to identify these employees. Simultaneously, with our
attempt to identify the remaining terminated employees, we are doing
detail follow up contacts with the 70 identified victims.

We have taken a randon sample of seven of the identifed victims
and calculated their potential backpay based on our current informa-
tion. The total amount for the seven victims is $189,624.00. This
amount represents the salary at termination minus severance pay and
post Xerox employment earnings. The loss insurance benefits
were not included in these calcualtions because we would need
sensitive information from Xerox and releases from the victims.
The pension benefits were not included because a professional
actuary is necessary to calculated the actual losses. We believe
that at this point it would be an unecessary waste of time and
expense to proceed with the insurance and pension calculations
before we have firm commitment from Xerox that they will provide
full relief for each identified victims. Assuming that the
remaining 63 identified victims are similar situated in lose of
pay and benefits the projected total backpay will be $11,946,312.

K . e3 =

We are continuing our efforts to identify and contact as many
victims as possible to present to Xerox for conciliation, provided
that they are willing to conciliate all of the terminated victims
that were adversely affected by violations of the ADEA in their
terminating policies.
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N, -U.S. EQUAL EMPLOYMENT OPPORTUNrrY Z MIW&Lhgt. D.C. MO7

AUS 1 2 O
MEMORANDUM

TO a James H. Troy, Director
Office of Program Operations ,.

THRU a James N. Finney, Directo w
Systemic Programs

FROM a Leroy T. Jenkins, Jr., Directo r
Legal Enforcement and Coordina Division

SUBJECT s EEOC v. Xerox Corporation

During the period of 1980-1983, Xerox terminated approxi-
mately 12,000 salaried employees. About 5,000 or 421 were above
the age of 40, with the bulk being around 52 years of age. During
that time PAG's represented approximately 34% of Xerox. A large
percentage of the terminations of these identifiable individuals
left the company under a constructive discharge. The Company
contends these individuals retired under a benefits plan offered
by the Company. However, interviews with more than 75 of these
individuals reveal that they were given an ultimatum - i.e., take
the benefits package or be terminated. Rather than be terminated.
many people chose the benefits package. Moreover, internal memo-
randa disclosed during the investigation support our finding that
age was a factor in the Company's staff reduction efforts.

Of the total of approximately 5,000 people who were above the
age of 40, one-third have opted into a private lawsuit. Another
70 people were brought to our attention by the private litigants.
These 70 people fell outside of the scope of the class as defined
by the Court. Their claims are still timely, and now the Commis-
sion is their only representative.

We are currently preparing a conciliation proposal for these
70 people. Xerox has indicated a clear willingness to attempt
conciliation of these 70 people. We have contacted and interviewed
each of them, and they support our findings of an ADEA violation.

The proposed conciliation package will be forwarded to Xerox
shortly. If you have any questions, please contact me.
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION /f
Washington, D.C. 20507

UM PURPOSE; ACTION

TO: CLARENCE THOMAS
Chairman

R. GAULL SILBEM4AN
Vice-Chairman

TONY E. GALLEGOS
Commissioner

FRED W. ALVAREZ
Commissioner

PXOM: WILLIAM H. NG
Deputy General Counsel

SUBJECT: Brief in Intervention in Cipriano v. Board of
Education of the City School District of the
city of North Tonawanda, No. 84-CV-9OC (W.D.N.Y.)

INTRODUCTION AND SUMMARY

As you know, the issue in this case is whether the North

Tonawanda School Board and teachers' union violate the Age

Discrimination in Employment Act (ADEA) by offering an early

retirement incentive to employees aged 55 to 60, but not to

those over age 60. The Second Circuit Court of Appeals last

year reversed the entry of judgment for the School Board and

remanded the case for further proceedings. Cipriano v. Board

of Education of the City School District of the City of North

Tonawanda, 785 F.2d S1 (2d Cir. 1986). 1/

The appellate court ruled, in the absence of any dispute.

1/ Copies of the district court and appellate court opinions
are attached.
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that the plan violated 54(a)(1) 2/ of the Act, 29 U.S.C.

623 (a)(l), because it withheld an employment-related benefit

orn the basis of age (785 F.2d at 53). On the question of

whether the plan was protected under S4(f)(2), 3/ 29 U.S.C.

623 (f)(2), the court ruled that the plan was 'bona fide' and

that it was the type of 'employee benefit plan' which 54(f)(2)

shelters. The only issue to be decided by the lower court on

remand is whether the School Board can additionally prove, as

is required under 54(f)(2), that the plan is not a subterfuge

to evade the purposes of the ADEA. On this issue, the Second

Circuit directed the district court to 'seek the assistance

of the EEOC" with respect to the meaning of 'subterfuge' in

S4(f)(2) as amended, or with respect to 'the permissible

means of structuring voluntary retirement plans." 785 F.2d

at 59.

We advised you earlier that the district court, in

accordance with the Second Circuit's mandate, requested the

2/ Section 4(a)(l) provides that:

It shall be unlawful for an employer
(l) to fail or refuse to hire or to dis-
charge any individual or otherwise discrimi-
nate against any individual with respect to
his compensation, terms, conditions or privi-
leges of employment, because of such individual's
age.

3/ Under S4(f)(2):

It shall not be unlawful for an employer. . .
or labor organization -

(2) to observe the terms of . . . any bona fide
employee benefit plan such as a retirement,
pension, or insurance plan, which Is not.a
subterfuge to evade the purposes of this Act. . . .

-2-
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Commission to participate in the proceedings on remand. The

court has now made clear that it wishes our participation to

-take the form of intervention, and is awaiting our response.

In light of the fact that both the Second Circuit and the

district court have specifically requested the Commission's

assistance and in light of EEOC's role as interpreter and

enforcer of the Age Act, we are recommending intervention 4/

under Fed. R. Civ. P. 24(b)(2) and have prepared this memorandum

setting forth the arguments which should be made to the court.

: Based upon our review -H the law, the ADEA legislative

history and the administrative interpretations which are

still in effect, we recommend that the Commission's brief

present the following analysis. First, genuinely voluntary,

early retirement incentives may peacefully coexist with the

ADEA. Under established Supreme Court precedent. an incentive

plan is in prima facie violation of S4(a)(1) only where, as

4/ Although Trial Services recommended against litigation
challenging the North Tonawanda Plan in December 1985, before
the case went up on appeal, that recommendation was based on

the assumption that the legal issues were similar to those in
another case, Chappaoua Central School District, which Trial
Services had advised against litigating. in Che pa ua, however,
the challenged incentive bonus gradually decreased until there
was a cut off at age 62, when the employees became eligible
for Social Security, and OGC believed the respondents might
be able to prove an age-related cost justification for the
discrimination. As we demonstrate later, that is not true
here. The Second Circuit's decision in Cipriano, moreover,
indicates that courts are uncertain wheter employers must

provide any age-related cost justification for withholding
equal benefits from older workers on the basis of age.

-3-
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here, it is structured in such a way as to deprive older

workers of the incentive benefit on the basis of their age.

:-However, there are various types of incentives -- e.O_, a lump

-sum to all retirement-eligible employees irrespective of age.

or devices that make younger employees eligible for pension

benefits--which do not collide with 54(a)(l) at all.

Second, plans that do provide unequal benefits because

of age are immunized from attack by virtue of S4(f)(2) only

where the cost of providing the benefit increases directly as

a function of age. Put simply, the legislative history makes

clear that Congress considered plans paying unequal benefits

to be a 'subterfuge to evade the purposes of the [ADEAJ,.

within the meaning of S4(f)(2), unless the cost of providing

the benefit increased with age. This conclusion necessarily

follows from the longstanding interpretation of S4(f)(2)

set forth in the regulations promulgated by Department of

Labor in 1969 and ratified by the Congress in 1978, 1982 and

1986.5/ It is also the position the General Counsel has

consistently advocated before the courts of appeals. See

briefs in EEOC v. Borden's, Inc., 724 F.2d 1390 (9th Cir.

1984); EEOC v. Westinghouse. 725 F.2d 21 (3rd Cir. 1983),

5/ Those regulations, which the Commission has continued in
effect, have always provided that differential benefits are
lawful only where the employer proves that the disparity is
justified by age related cost considerations. 29 C.F.R. 860.
120(d).
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cert. denied, _ U.S. _, 105 S.Ct. 92 (1984); EEOC v. Cargill,

No. 84-2692 (lOth Cir. filed May 31, 1985); Betts v. Hamilton

County, et al., No. 86-3676 (6th Cir., filed Jan. 6, 1987); EEOC

v. State of Maine, No. 86-2022 (Ist Cir. filed Jan. 30, 1987).

Applying this principle here, we conclude that the School

Board will probably be unable to prove that its incentive plan

is justified by age-related cost considerations. Withholding

a fixed incentive bonus from employees beyond age 60 cannot be

justified on the ground that the employees' age renders extension

of the incentive to them more costly. Such a plan, therefore,

reduces to a 'subterfuge' because it arbitrarily denies them a

benefit and also because it operates to pressure employees to

exit the work force before they reach age 61, in contravention

of the ADEA's goals.

Although the court of appeals held that the plan in this

case violated 54(a)(1). we explicate the analysis of that section

here as a framework for discussing the fact that not all incentive

plans violate 54(a)(1). The memorandum then discusses the

separate elements of the 54(f)(2) defense. 6/ The brief in

6/ This memorandum pertains only to the issue raised by the
particular facts of the North Tonawanda incentive and does not
purport to broadly settle the issues which may arise in other
incentive cases. The Commission may wish to consider further
regulatory guidance in the area although Legal Counsel suggests
that regulations may be inappropriate because 54(i) of the ADEA,
added last year to required continued benefit accruals for
employers who work beyond normal retirement age, may cover the
issue of early retirement incentives. We think that the assump-
tion about 54Ci)'s reach is questionable and deserves further
analysis, but, of course, any proposed regulation could consider
any potential impact of 54(i).

-5-
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intervention will necessarily be narrowly focussed inasmuch

as the Second Circuit has already ruled that the School Board's

--plan violates S4(a)(l), and that it is a 'bona fide employee

benefit plan' within the meaning of 54(f)(2). Those rulings,.

as the law of the case, are now binding upon the district

court, and we would consequently not present any extensive

arguments on those issues to the district court. 7/

BACKGROUND

Facts

Two former teachers in the North Tonawanda school system

brought this ADEA action against the School Board and their union

alleging that, because of their age, they were discriminatorily

denied an employment-related benefit which was given to younger

workers. Specifically, they challenged a provision of the 1980

collective bargaining agreement which offered a choice of two

benefits to teachers age 55 to 60 who had completed 20 years of

service and who agreed to retire between July 1 and February 1,

in any of the three years (1980-83) covered by the agreement:

(A) paid-up medical insurance premiums to age 65, plus $2000,

plus $50 for each year of service beyond 20 years, or (B) a

7/ Legal Counsel has suggested that it may be better to partici-
pate as amicus so that we are not bound by the law of the case.
The point is that the court is so bound, and that it is pointless
to urge reversal of the Second Circuit, whatever our posture.
We would make the same arguments whether we participate as amicus
or as an intervener under S4(b)H2) as the government agency
responsible for enforcing the statute and regulations at issue.

-6-
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lump sum of $10,000. Plaintiffs were 61 years old on July 1,

1980, and were thus ineligible for this early retirement

ijicentive plan by its terms. They retired the following year,

-n June 30, 1981, and later brought this suit to recover the

$10,000 they would have received under Option B if the incentive

plan had applied to them at the time of their retirement.

Although not in evidence below, we understand that the

incentive was first offered to all pension-eligible teachers,

regardless of age, in a previous collective bargaining agreement

effective January 1979 to June 1980. However, teachers over

age 60 had nine months (to September 30, 1979) within which

to elect early retirement, while younger teachers had eighteen

months (to June 30, 1980) to exercise the option. In any

event, the plaintiffs, who were 60 years old at the time,

chose not to participate in this first incentive program. We

understand that the plan remains in effect.

District Court Opinion

The district court sua sponte entered summary judgment

for defendants under 54(f)(2) after directing them to submit

only a copy of the 1980 bargaining agreement together with

affidavits that the copy was authentic. Plaintiffs were

limited to contesting authenticity, if they could.

The court held that the requirements of S4(f)(2) were

satisfied because it was undisputed that defendants were

'observing the terms' of their early retirement incentive

plan and because, the court concluded, the plan was Tbona

-7-
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fide' within the meaning of 14(f)(2). It supported that

-conclusion with findings that the plan was voluntary and that

it had not forced plaintiffs to retire. The court further

found 'nothing in this record to indicate that the plan is a

subterfuge to evade the purposes of the act.' Finally, after

citing to Mason v. Lister, 562 F.2d 343 (5th Cir. 1977), and

Patterson v. Independent School District #709. 742 F.2d 465

(8th Cir. 1984), but not to any ADEA legislative history, the

court stated that the plan was consistent with what Congress

'meant to" do in enacting the statute, viz., to prevent forced

discharge of older individuals while preserving early retirement

incentives as 'useful and necessary devices which employers

can use to manage their work forces."

Court of Appeals Opinion

Because of the limitations which the district court had

imposed on the submission of evidence, the court of appeals

treated the district court's decision as a grant of a motion

to dismiss for failure to state a claim upon which relief can

be granted. 785 F.2d at 53. It initially ruled, in the absence

of any dispute, that the incentive plan violated 14(a)(1)'s

prohibition against age-based discrimination in 'compensation,

terms, conditions or privileges of employment.' 785 P.2d at 53-4.

It then considered whether the §4(f)(2) exception applied.

First, it concluded that the incentive plan was a 'bona

fide employment benefit plan' within the meaning of §4(f)(2)

-8-
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because it paid substantial benefits to employees covered by

it and should be 'read as a supplement to [the] underlying

general retirement plan for the purposes of §4(f)(2)." 785

F.2d at 54. The court reasoned that, because the special

incentive simply increased retirement compensation and, 
"like

benefits available under the underlying retirement plan, is a

quid pro quo for leaving the workforce after a certain age

and number of years of service, it must be viewed functionally

as part of that plan." 785 F.2d at 56. The court pointed to

Patterson v. Independent School District #709, 742 
F.2d 465,

as support for its holding, noting that Patterson 
had upheld

an early retirement incentive under 14(f)(2) on the ground

that it merely encouraged employees to activate the 
general

pension plan, which was admittedly lawful, at an earlier age.

785 F.2d at 55.

The court rejected plaintiffs' argument that §4(f)(2)

applies only to plans in which the age-based reduction 
of

benefits is justified by actuarially significant cost factors.

The court read the applicable administrative interpretation,

29 C.F.R. §860.120(a)(1), to include within §4(f)(2) plans

that reduce benefits on the basis of age due to significant

cost considerations," whether or not those considerations are

actuarially based. 785 F.2d at 54. The court stated that

'significant cost considerations" are involved in designing

early retirement incentives, because the goal of these 
plans

is to save salary expenses; since the departure of younger

-9-
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workers saves more years of salary, the court observed, 'it

is only reasonable for the employer to offer more' to them

than to older workers who remained on salary longer. 785 F.2d

at SS. Finally, in the court's view, the structure of the

plan -- e.g., whether it offered a lump sum benefit before

age 60 or one that tapered off by 60 -- goes to whether it is

a subterfuge and not to 'whether it qualifies generically for

the shelter of 64(f)(2)." 785 F.2d 55.

The court then turned to the question of whether the

sp3rn was a subterfuge to ---em the purp-joses of the Act..

Noting that defendants bear the burden of proof on this issue,

it held that these defendants had not sufficiently discharged

that burden to justify dismissal without trial. However, the

court professed uncertainty as to the nature of the proof

54(f)(2) requires in this context.

It pointed out that the 'Subterfuge' proviso historically

has been litigated only in cases involving mandatory retirement.

785 F.2d at 58. Accordingly, the court thought it 'rather

hard to give content to the concept of 'subterfuge' when that

term is applied to a plan for voluntary action . . . and the

complaint is made, not by employees who claim that they were

tricked . . . into prematurely leaving the workforce, but

rather by employees who protest at having been excluded from

the option.' 785 F.2d at 58. Nonetheless, it recognized that

Congress in its 1978 ADEA amendments banning mandatory retire-

-10-
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ment left the subterfuge language in the statute, thereby

requiring employers to show something more than that challenged

benefit plans are bona fide. For this reason, and in light

of Labor's 54Cf)(2) interpretation (29 C.F.R. 5860.120(a)(l))

requiring employers to justify age-based benefit distinctions

on the basis of age-related cost considerations, the court

held at minimum that the defendants must come up with some

evidence that the plan is not a subterfuge to evade the

purposes of the ADEA by showing a legitimate business reason

for structuring the plan as [they) did.' 785 F.2d -_ '3.

The court opined, however, that the 'evidence of business

reasons required to show that a voluntary early retirement

plan is not a subterfuge would almost necessarily be less

than what was required to make such a showing in the case of

a mandatory plan.' 785 F.2d 59. It remanded the case to

allow the district court, with EEOC's assistance, to consider

in the first instance the nature of proof which will discharge

defendants' burden of proving the absence of subterfuge in

cases such as this.

DISCUSSION

I. Preliminarv Observations

While Congress has made quite clear that mandatory early

retirement is unlawful (see 54(f)(2), 29 U.S.C. 623(f)H2)),

it is equally clear that Congress has not prohibited employees

from voluntarily choosing early retirement. Instead, a
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primary goal of the ADEA is 'to create a climate of free

choice between continuing in employment as long as one wishes

and is able, or retiring on adequate income with opportunities

for meaningful activities.' 118 Cong. Rec. 7745 (1972),

reprinted in ADEA Leg. Hist. at 205 (Remarks of Sen. Bentsen

in introducing an amendment to extend the protection of the

ADEA to government employees, quoting Report of the White

House Council on Aging). Truly voluntary early retirement

incentives facilitate that choice by allowing some employees

to retire comfortably and to pursue neglected professional or

personal interests. In addition, they enable an employer to

reduce or modify its work force, when necessary, in a way

that seems more humane than to impose widespread layoffs.

There may, however, be drawbacks to early retirement

incentives. Such plans tend to exacerbate the expectation of

earlier and earlier retirement. In 1948, 89.51 of men over

65 were in the civilian labor force, compared with 17.4% in

1983. 'Mixed Bag, As Early Retirement Grows in Popularity,

Some Have Misgivings,' Wall St. J., April 24, 1984. With an

increasingly aging population, many people will have to work

until age 65 or 70 in order to maintain supplies of skilled

workers and to keep the Social Security system solvent.

Ibid. Moreover, incentive plans often are more costly to the

employers than anticipated. Ibid. Employees, too, may suffer

in that increasing life expectancy and inflation may erode

the early retirement income which seems adequate initially.
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Finally, whether such a retirement is actually voluntary,

in any meaningful sense, is an ever present issue in many

incentive cases. 'Incentive' plans are generally offered in

a climate of economic uncertainty. Employees may believe--often

with some reason--that their choice is not between early

retirement and work, but between early retirement and layoff.

See Bartman v. Allis-Chalmers Corp., 799 F.2d 311 (7th Cir.

1986)(plaintiffs alleged constructive discharge on the ground

that they elected early retirement because they believed

their only alternative was layoff and the employer failed to

disabuse them of their misimpression).

The issue here is not whether incentives per se violate

the Act. They do not. Rather, in the litigation context, the

sole question is whether or not the specific plan at issue is

structured so that it meets the requirements set down by

Congress in the ADEA by providing equal benefits regardless

of age or, if not, that it falls within the 4(f)(2) exemption.

It is to these issues that we now turn.

II. The Application of 54(a)(1) to Early Retirement
Incentives

1. As noted above at page 8, the court of appeals ruled

that the North Tonawanda incentive violated 54(a)(1)'s prohi-

bition against discrimination on the basis of age with respect

to an individual's compensation, terms, conditions or privileges

of employment. That conclusion is virtually dictated by

Supreme Court precedent establishing that employers run afoul
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of §4(a)(1) if they subject older workers to treatment which,

but for the employees' age, would be different. Trans World

Airlines v. Thurston and EEOC, 469 U.S. 111. 120 (1985). Accord

EEOC v. Borden'&, Inc., 724 F.2d 1390, 1393 (9th Cir. 1984):

Geller v. Markham, 635 F.2d 1027, 1035 (2nd Cir. 1980). cert.

denied. 451 U.S. 945 (1981). Cf. Los Angeles Dept. of water

and Power v. Manhart, 435 U.S. 702 (1978) (1703(a)(1) violated

where female employee provided different periodic retirement

benefits because of sex"): Arizona Governing Committee v.

Norris, 463 U.S. 1073 (1983)(same).

The Commission argued in Thurston that while the Act

does not compel an employer to provide any particular benefits,

the benefits that it chooses to provide cannot be withheld

from older employees because of age. The Supreme Court agreed.

Thurston, 469 U.S. at 121, citing Hishon v. King & Spalding,

467 U.S. 69, 75 C1984)("benefit that is part and parcel of the

employment relationship may not be doled out in a discriminatory

fashion, even if the employer would be free. .. .not to provide

the benefit at all"). This is true whether or not participation

in the plan is voluntary, because the Supreme Court has held

that 'the opportunity to participate in [an employee benefit]

plan constitutes a 'condition[] or privilege[] of employment,'

and that retirement benefits constitute a form of 'compensation.''

Arizona Governing Committee v. Norris, 463 U.S. 1073. 1079 (1983)

(emphasis added: citations and footnotes omitted). Section
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4(a)(1), like 5703(a)(1) of Title VII, 8/ 'forbids all discrimina-

tion concerning 'compensation, terms. conditions, or privileges

'-of employment,' not just discrimination concerning thosq aspects

of the employment relationship as to which the employee has no

choice.' Id. at 1081-82 n.10. Accordingly, an incentive plan

which makes age-based distinctions in the amount of the benefit

offered violates 54(a)(1) on its face. 9/ Thus, the first

8/ Section 4(a)(1) was derived in haec verba from 5703(a)(1).
Worillard v. Pons, 434 U.S. 575,(7T7T1T978).

9/ It is not a defense to such a discriminatory practice that
the employer lacks bias or animus towards older workers. The
legislative history of the ADEA indicates that Congress
recognized that most age discrimination was not due to discrim-
inatory animus but to "the ruthless play of wholly impersonal
forces." The Older American Worker -- Age Discrimination in
Employment, Report to the Congress on Age Discrimination in

Employment under Section 715 of the Civil Rights Act of 1964
at 3 (1965)(W'715 Report"). The Secretary concluded his report
with a recommendation for "falction to adjust institutional
arrangements which work to the disadvantage of older workers."
Id. at 20. Indeed it is settled that the only issue under
4Ta)(1) is whether the benefit differential is because of age;
it is irrelevant that the employer's motive may be benign.
Cf. Geller v. Markham, 635 F.2d at 1034 (where cost savings
are related to age, refusal to hire for those reasons violates
ADEA); Leftwich v. Harris-Stowe State College, 702 F.2d 686

(8th Cir. 1983)(under ADEA, economic savings not a legitimate
justification for selecting older employees for discharge):

Franci v. Avo Corp., 538 F.Supp. 250 (D. Conn. 1982) (layoff
Of highly paid 

o
lder workers to save money violates ADEA). See

also, City of Los Angeles Dept. of Water & Power v. Manhart,
T ;.S. at 716-17 (Tit le VII does not permit cost )ustifica-
tion' defense).

Is is not enough to allege that the employer is motivated

by a desire to save money. An employer could save money by
paying older workers a lower annual wage than younger workers
were it not for the ADEA. See 29 C.F.R. 11625.9 and cases
cited suoa. As RepresentabTe Hawkins explained in discussing
pregnancy iscrimination:

(footnote continued)

-15-



443

question in incentive cases is whether the challenged plan

offers unequal benefits to employees on account of their ages.

2. a. The North Tonawanda defendants conceded that their

plan violates §4(a)(l). They had little choice. The plan

provides for a substantial financial benefit ($10,000, or

cash plus health insurance premiums) to be paid to employees

age 55 to 60 who are otherwise eligible for early retirement

and who volunteer to leave the work force. After employees

reach the age of 61 they are deprived of that benefit. Thus.

employees age 61 and over are treated differently from

similarly-situated younger employees because of their age and

the plan on its face violates §4(a)(1) because. 'but for'

their age, retirement eligible employees over age 60 would be

entitled to the incentive when they retired. 10/

9/ (Footnote continued)

eradicating invidious discrimination
costs money: It is cheaper to pay all
black workers less than all white workers,
or all women less than all men. The fact
that it would cost employers money did not
prevent Congress from enacting the Equal
Pay Act or Title VII.

Introductory remarks of Mr. Hawkins on H.R. 6075, 123 Cong.
Rec. 10583 (1977) reprinted in, Senate Comm. on Labor and
Human Resources, 96Eth ol7d Sees., Legislative History ofthe Pregnancy Discrimination Act of 1978, 26 (Comm. Print 1980).

10/ There can be no argument here that the plan does provide
equal benefits and that the incentive merely compensates younger
workers for the benefit reductions that usually accompany earlyretirement (see discussion infra at 19-23). In New York normal
retirement age is 60; the 6iyr old, therefore, gets full
benefits plus $10,000 while the 61 year old gets only the
retirement benefits.
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b. Defendants have asserted, however, that it somehow

makes a difference that all employees, including plaintiffs,

had a right to take the incentive if they retired by June 30,

1980. (See supra at 7). Although the terms of this

"window" provision were not in the record before the Second

Circuit, the court held that any such "window" was immaterial

to defendants' §4(a)(1) liability because "[plaintiffs] claim

[was] not that they were denied the opportunity ever to partici-

pate in the incentive plan, but that they were denied the

opportunity on the date they ultimately chose to retire." 785

F.2d at n.2. Thus, it is the law of the case, binding on the

district court, that the fact that employees once had the

option of taking the incentive is not a defense.

We think the court's analysis consistent with the terms

of 54(a)(1). The issue under 54(a)(1) is whether at some

discrete point in time the employer is treating some employees

differently on the basis of their age. Here, when plaintiffs

wanted to and were able to retire in June 1981. people over

age 60 were denied a benefit that was available to younger

people.

Moreover, defendants cannot argue that, because each

employee at one time had the opportunity to participate by

virtue of the window, they provided that same benefit of

employment to older and younger workers. First, those over

age 60 at the time the incentive was first offered had half the

time offered younger people in which to elect retirement, which

is a major life decision. Furthermore, when the retirement,
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incentive was reoffered, they were excluded. (See supra at 6-7).

At any point in time (except for the initial nine months),

employees aged 55 to 60 had available a benefit which those

aged 61 and over did not.

To reason that an employer avoids violating 64(a)(1) by

providing a short 'window" of opportunity in which all employees

can exercise the option is, in our view, no different than the

claim that an employer could avoid liability for sex discrimina-

tion, for example, by giving women nine months after hire in

which to opt into a deferred savings plan while allowing male

employees to opt in at any time. That is not the law. Cf.

Arizona Governing Committee v. Norris, 463 U.S. at 1081-82.

n.10 (an employer cannot immunize itself from liability for

providing a discriminatory benefit option simply by providing

other nondiscriminatory options. 11/

11/ Two Eighth Circuit cases, IBEW, Local 1439 v. Union
Electric Co., 761 F.2d 1257 (8th Cir. 1985) and Patterson v.
Indeoendent School District #709, 742 F.2d 465, 468 (8th Cir.
1984), might be cited for the proposition that 14(a)(1) is not
violated where a window of opportunity was provided. The Second
Circuit has foreclosed that result in this case. Moreover,
those cases are distinguishable. In IBEW, the court, held
that the employer did not violate the EA by offering a life
insurance plan to all employees upon employment, but afterward
only to those under age 40. Although the decision appears to
be based partially on 54(a)(l) and the fact that all employees
at one time had an option to join, the bulk of the court's
decision suggests that it thought the employer could show an
age-related cost justification for the plan, and, thus, qualify
for §4(f)(2)'s exemption. To the extent that the court
thought that §4(a)(1) was not violated if the older employees
were ever given an option, we believe that it erred for the
reasons discussed above.

(footnote continued)
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3. Although North Tonawanda's plan violates f4(a)(1),

incentive plans can be, and frequently are, structured so

that they do not. The court's request for suggestions as to

lawful means of structuring incentives can probably best be

answered by providing a few examples of such plans already in

use which actually provide equal benefits. The ensuing dis-

cussion is certainly not intended to be an exhaustive recitation

of specific plans, but rather provides some broad prototypes

which do not violate §4(a)(1). Thus, to recognize that some

incentive plans violate the Act is by no means to call into

question the legality of incentives generally, or to unreason-

ably restrict employer options.

First, the employer could simply offer an incentive similar

to those offered here -- a lump sum or cash times years of

service and/or paid up insurance premiums -- if it were

offered to all retirement eligible employees regardless of

j (footnote continued)

In Patterson, the court opined that an older worker who
had passed beyond the age at which the retirement incentive
was available had no claim because he was no different than a
person who retired before the enactment of social security
and was, therefore, unable to claim Social Security benefits.
The court's hypothetical concerned a person who has already
left the work force, however. Under the ADEA, an employer is
required to provide all present employees with equal benefits
(subject to the narrow 14(f)(2) exception which we discuss
below). Thus, the employees over age 60 are entitled under
W4(a)(1) to the same bonus for retiring which the employer
chose to give to the 55 to 60 years old group.
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age. For example, the International Longshoreman's Association

and Port of Baltimore Management Officials have offered all

longshoremen with 25 years of service a lump sum. 'Dockworkers

to Get Deal to Retire." Washington Post. Dec. 19, 1986.

Another typical and inoffensive retirement incentive

involves lowering the age at which actuarially unreduced

benefits are available in a defined benefit plan. A commonly

used formula for determining benefits is [final average

salary] x [a fraction of salary (usually at least 1.5%)] x

[years of service] x [l (at normal retirement age; t'. fically

65)]. Under such plans employees can usually retire a few

years before normal retirement age but the final factor of

[1] will be reduced for each year short of normal retirement

age, so that if one retires at age 55. the formula will be

something like: [final salary] x Ca percentage (1.5%)] x

[years of service) x [.363). In order to encourage early

retirement, employers may offer to drop the actuarial reduction

for all those otherwise eligible for early retirement. In

this way, the employer is not providing unequal benefits on

the basis of age. Rather, each retirement eligible employee's

pension will be calculated on the basis of salary and years

of service. Thus a 65 year old employee with a $40,000 final

annual salary and 20 years of service will receive the same

periodic pension benefit as a 55 year old with the same pay

and years of service.
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It may be argued that removing the actuarial reduction

for the younger worker leads to unequal benefits because the

-actuarial value of the benefit will be greater for younger

employees as a group than for the older employees as a group.

The focus of 54(a)(1), however, like its Title VII counterpart

(5703(a)(1), 42 U.S.C. 2000e-2(a)(1)), is on the individual,

not on the group. Arizona Governing Committee v. Norris, 463

U.S. at 1073 (1983); Connecticut v. Teal, 457 U.S. 440,

453-54 (1982); City of Los Angeles Dept. of Water & Power v.

Manhart, 435 U.S. at 708 (1979). Hence, actuarial predictions

of value -- even though they may be accurate for the group --

are not pertinent to whether 54(a)(1) is violated. Manhart,

432 U.S. at 710 n.20 (impact on group irrelevant, retiree's

total pension benefit depends on his or her actual life span)

(emphasis in original). Rather, the question is whether each

employee receives equal ascertainable benefits irrespective

of age. 12/ Thus, if all eligible employees receive equal

12/ For this reason, it would be incorrect to argue that 54(a)(1)
T' not violated because the incentive is a salary replacement
(see Britt v. e. I. DuPont de Nemours & Co., 768 F.2d 593 (4th
cl17 T931M, which should be greater for younger workers who are
potentially foregoing greater future earnings. The future work
pattern of any individual is entirely speculative. Manhart and
Norris make clear that projections about the probabl-e lifeor
working life of the group cannot justify unequal benefits under
54(a)(1). We note, too, that Britt itself does not purport
to support any such argument. It held only that the employer
did not violate 54(a)(1) when it declined to allow employees
to draw the incentive and retirement benefits simultaneously.
See further discussion infra at 38-9.
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monthly benefits for life, 13/ they are not being treated

differently because of age. See id. at 711-12. Cf. Dorsch v.

L.B. Foster Co., 782 F.2d 1421, 1427 (7th Cir. 1986) (employer

did not violate 64(a)(1) where its early retirement plan gave

equal monthly benefits to every employee whose age and years

of service totalled 75, even though the total benefit was larger

for younger than older employees because younger employees drew

the benefit for a longer period of time). 14/ In short, where

the incentive merely amends the underlying benefit plan so

13/ By "equal benefits' we are referring to an equal fraction
0? salary times years of service. The same analysis would apply
to incentive plans for which the underlying retirement plan
prescribes a fixed monthly amount for all employees of a
given age and length of service. If the employer simply
lowers the age at which the benefit is available, 54(a)(1) is
not violated.

14/ We do not think that the court in Dorsch correctly analyzed
the facts of that case. There the employer offered $600 per
month to eligible employees until they reached age 62. Plain-
tiffs argued that younger employees were getting a greater
total benefit because they received the supplement for a longer
period of time. Because there was a cut-off at age 62, and
the total benefit was therefore ascertainable, the court may
have erred in its conclusion that the plan did not violate
14(a)(1). See Potenze v. New York Shippin8 As., 804 F.2d
235 (2nd Cir. 1986)(a plan which make distinctions among
recipients on the basis of age violates section 4(a)(1)).

Nevertheless, in stressing the importance of periodic
rather than total value, we think the court may have implicitly
recognized that the periodic benefit is the appropriate com-
parison when the total value to the individual is ascertainable
only by reference to actuarial assumptions.
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that all retirees receive an equal periodic benefit for life,

.it does not violate 14(a)(1). 15/

A third incentive used by several employers is to give

extra age and service credits -- frequently five years -- to

each employee. Because virtually all plans have a minimum

age and service requirement for pension eligibility, this

will increase the number of employees eligible for retirement.

It will also make some employees eligible for actuarially

unreduced benefits; for example, if normal retirement age is

65, a 60 year old will be able to get actuarially unreauced

benefits. Finally, in the typical defined benefit plan,

described above, in which years of service are part of the

15/ It might be argued that incentives by definition give
something extra to younger workers that the older employees
have already earned -- here, for example, a vested interest
in a pension benefit of a certain amount. we disagree.
Employers can always extend a benefit to larger groups of
employees without having discriminated against those who
already have the benefit. For example, if an employer offered
college tuition to all management trainees with eight years
of service and later extended the benefit to all management
trainees, we do not think there is a serious argument that
the value of the benefit to the trainees who already have
eight years service has been diminished.

Furthermore, such an argument seems to assume that

pension benefits are purely a reward for service. They are
not. They are also viewed as a deferred wage or an income
stream to provide for loss of income upon retirement. E.
Allen, Jr., J. Melons, and J. Rosenbloom. Pension Planning'
2-7, 33 (5th ed. 19B4). That pensions are not solely a
reward for service is evidenced by the facts that one cannot
draw on them at all until a certain age; some minimum amount
can be drawn after a miniscule service period; there is a
significant actuarial reduction for those who retire before

(footnote continued)
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calculation of benefit amount, this incentive will increase

the periodic benefit of every employee. Both IBM and Xerox

have recently offered five year age and service add-ons.

Daily Labor Report (BNA), Dec. 19, 1986, A-9. If every employee

is given the add-on, there is no disparate treatment on the

basis of age. Some employees will become eligible for early

or full benefits who were not previously eligible. As

discussed above with regard to providing actuarially unreduced

benefits to younger employees, this simple expansion of the

gCoup eligible for retirement does not deprive the older

worker of a benefit. and such a plan would be lawful under

§4(a)(1). 16/

In sum, these examples make clear that there are several

early retirement incentives already in use by major companies

which do not violate §4(a)(1).

15/ (Footnote continued)

the 'normal retirement age" (usually 65), and they are
often payable at least until death whether one lives 10 or 40
years after retirement.

In short, pension benefits, in their role as income
replacement, make it possible for eligible employees to choose
retirement. We do not think that an older employee is deprived
of a benefit when the employer simply makes it possible for
more employees to choose retirement.

16/ Some employers limit add-ons by capping them at a given
age or by limiting total service credits. This memorandum
cannot analyze the many variations which exist.
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II1. Application Of The S4(f)(2) Exemption To Retirement
Incentives

It is settled that exceptions to 54(a)(1)'s prohibition

against discrimination are to be narrowly construed 17/ and

-that to establish the 54(f)(2) defense the employer must show:

1) there is a bona fide employee benefit plan; 2) the action

was taken in observance of its terms; and 3) the plan is not

a subterfuge to evade the purposes of the Act. United Airlines

v. McMann, 434 U.S. 192, 198 (1977).

The court of appeals in this case ruled that the School

Board and union were 'observing the terms' of their incentive

plan. We agree, and believe that this will seldom be a dis-

puted issue in litigation attacking early retirement incentives.

The court of appeals also ruled that the incentive plan

was a 'bona fide employee benefit plan' within the meaning of

54(f)(2) because it paid substantial benefits, was 'functionally

related' to the underlying retirement plan, and involved

siginificant cost considerations (see supra at 8-9) 18/, but

that the School Board and union must prove that their actions

17/ Orzel v. City of Wauwatosa Fire Dept., 697 F.2d 743, 748
T7th Cfr.), cert. denied, 464 U.S. 992 (1983); Smallwood v.
United Airlines, In-7._,61 F.2d 303, 307 (4th Cir. 1981),
cert. denied, 469 U.S. 832 (1982); H hton v. McDonnell
u-las Corp., 553 P.2d 561 (8th Cir.) cert. denied, 434

U.S. 766 (1977).

18/ Although the question whether the North Tonawanda incentive
T' a 'bona fide benefit plan' need not be extensively addressed
because the district court cannot reverse the Second Circuit's
ruling, we question that aspect of the court of appeals'
construction of 54(f)(2). An incentive plan could fall within

(footnote continued)
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were not a 'subterfuge' by showing 'a legitimate business

reason for structuring the plan as ftheyl did.' (supra at 10-

il). It added that the district court should seek the

Commission's guidance concerning the meaning of subterfuge as

applied to the ADEA as amended in 1978.

A. The Meaning of 'Subterfuge' In The Context of
Early Retirement Incentives

1. 'Subterfuge' in General

Even if an early retirement plan qualifies generically

for the shelter of 54(f)(2), the employer must prove that the

plan is not a 'subterfuge to evade the purposes of the Act."

18/ (footnote continued)

54(f)(2) if it were a plan in which age is an actuarially
significant factor in plan design (44 Fed. Reg. 30649-50; 29
C.F.R. 5860.120(a)(1) and 5860.120(b)) or where the plan is
so enmeshed with the underlying pension plan that it becomes
a coordinated benefit plan. Clearly, there are no actuarial
considerations in a plan which offers $10,000 to all workers
age 55-60 and nothing to those over age 60. The court rejected
the argument that 54(f)(2) covered only those 'plans' in which
benefit reductions are justified by 'actuarially significant cost
reductions' on the ground that the regulations at 29 C.F.R.
860.120(a)(1) do not specify that "'cost considerations' must he
actuarially based,' and that there are cost considerations in
that the employer saves more years of continued full salary by
inducing younger workers to leave. This interpretation runs
afoul of S4(f)(2). For the reasons discussed infra at 28-32,
that section insulates unequal benefits only where the age of
the employee actually increases the cost, vis-a-vis the younger
worker, of providing the benefits. A $10,000 incentive for
early retirement costs the same regardless of whether it is
offered to a 59 or 61 year old. Section 54(f)(2) does not permit
the employer to withhold it from the older worker on the ground
that the latter may have received salary for working two years
longer than the younger employee. It is a newly created benefit
which is wholly independent of salary. As was true in Borden's

(footnote continued)
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'Subterfuge' is a scheme, plan, stratagem or artifice of

evasion. Potenze v. New York Shipping Assn., 864 F.2d 235,

238 (2d Cir. 1986), citing United Airlines v. NcMann, 434 U.S.

192, 203 (1977). Thus the employer must prove lack of intent

to evade the purposes of the Act. EEOC v. Eastern Airlines,

F.2d _, 27 FEP Cases 1686, 1689 (5th Cir. 1980).

The ADEA's purposes are to prevent arbitrary age discrim-

ination and to promote the employment of older workers. Section

2(b), 29 U.S.C. 621(b). Where the employer has established

or amended a benefit plan after passage of the ADEA to the

disadvantage of older employees, it must prove that its

action was prompted by legitimate, nondiscriminatory business

reasons. EEOC v. Home Insurance Co. 672 F.2d 252, 260 n.ll

18/ (Footnote continued)

and in Alford v. City of Lubbock 664 F.2d 1272 (5th Cir.),
cert. denied, 456 S. 75 T9t2), this was a simple fringe
enefiitadministered in a single easily calculated payment not

intended by Congress to be encompassed by 54(f)(2). Employers
should not be able to avoid the clear import of Bordens, Alford
and EEOC v. Westinghouse Electric Corp., 725 F.2d 211 (3rd Cir.
1983T, cert. denied, 105 S.Ct. 92 (1984), by the simple expedient
of labeling a plan a retirement incentive' rather than

severance pay.

Indeed, North Tonawanda has not argued that this incentive
was designed to coordinate with the existing pension plan so
as to compensate employees under age 61 for receiving reduced
pension benefits due to early retirement. It almost certainly
could not do so because a lump sum is offered to those of
varying ages, and because 60 is the normal retirement age
under the North Tonawanda plan and the benefits of 60 year
olds therefore are not actuarially reduced. For these reasons,
the incentive was not so closely related to the retirement
plan so as to be swept into 54(f)(2) s coverage.
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(2d Cir. 1982); EEOC v. Baltimore & Ohio Railway Co., 632 F.2d

1113 (4th Cir. 1981); EEOC v. Eastern Airlines, 27 FEP Cases

-at- 1689; Smart v. Porter Paint Co., 630 F.2d 490, 495 (7th

Cir. 1980). However, we have concluded that congressional

activity in the face of the Department of Labor's regulations

makes clear that, through 54(f)(2), Congress intended to

recognize only one legitimate reason for providing smaller

benefits to older workers, viz., that the cost of the benefit

increases because of age. See EEOC v. Borden's, Inc., 724

F.2d at 1396; EEOC v. Westinghouse Electric Corp., 725 F.2d

at 224-25.

a. The 1967 Congress recognized that the cost of certain

employment benefits increases with age. Senator Javits

proposed the amendment which became S4(f)(2) in order to

provide employers with the 'flexibility' to make necessary

distinctions based on age so as to ensure that employers would

not be discouraged from hiring older workers because of the

increased costs associated with providing benefits to them.

Hearings on S. 830 before the Subcommittee on Labor of the

Senate Committee on Labor and Public Welfare, 90th Cong., 1st

Sess., 27 (1967); See also EEOC v. Borden's Inc., 724 F.2d at

1396. Senator Javits explained:

The amendment relating to . . . employee
benefit plans is particularly significant.
Because of it an employer will not be
compelled to afford older workers exactly
the same pension, retirement or insurance
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benefits as younger workers and thus
employers will not, because of the often
extremely high cost of providing certain
types o benefits to older workers, act-
ually be discouraged ftom hiring older
workers. At the same time it should be
clear that this amendment only relates to
the observance of bona fide plans. No such
plan will help an employer if it is adopted
merely as a subterfuge for discriminating
against older workers.

113 Cong. Rec. 31254-55 (1967)(emphasis added). The floor

manager of the bill, Senator Yarborough, elaborated on the

§4(f)(2) exemption, saying that older workers would not be

denied employment but their rights to "full consideration"

in pension plans would be limited. 113 Cong. Rec. 3125',

(1979). 19/

Since 1967, Congress has acted to make clear that the

exception is to be so limited. In 1969 the Department of

Labor, which was then charged with administering the Act,

published an interpretation specifically stating that 54(f)(2)

only applied to employee benefit plans which involved age-

related cost considerations. 29 C.F.R. 860.120, 34 Fed. Reg.

9709 (June 21, 1969);

A retirement, pension, or insurance plan will
be considered in compliance with the statute
where the actual amount of payment made, or
cost incurred, in behalf of an older worker
is equal to that made or incurred in behalf
of a younger worker even though the older

19/ The views of Senators Javits and Yarborough, as sponsors
of the ADEA, are entitled to substantial weight in interpreting
the statute. FEA v. Alonguin SNG, Inc.. 426 U.S. 548. 564 (1976).
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worker may thereby receive a lesser amount
of pension or retirement benefits or insur-
ance coverage.

In the course of considering the 1978 ADEA amendments, Senator

Javits explicitly approved the government's interpretation,

saying:

The purpose of Section 4(f)(2) is to take account
of the increased cost of providing certain benefits
to older workers as compared to younger workers.
Welfare benefit levels for older workers may be
reduced only to the extent necessary to achieve
approximate equivalency in contributions for older
and younger workers. Thus a retirement, pension
or insurance plan will be considered in compliance
with the statute where the actual amount of payment
made, or cost incurred in behalf of an older worker
is equal to that made or incurred in behalf of a
younger worker even though the older worker may
thereby receive a lesser amount of pension or retire-
ment benefits, or insurance coverage.

124 Cong. Rec. 8212 (emphasis added) see also remarks of

Rep. Hawkins, 124 Cong. Rec. 7881 (1978)("the purpose of

section 4(f)(2) is to encourage employment of older workers

by permitting age based variations in benefits where the cost

of providing benefits to older workers is substantially

higher'); remarks of Rep. Waxman, 124 Cong. Rec. 7888 (1978)

("In the absence of actuarial data which clearly demonstrates

that the costs of this service are uniquely burdensome to the

employer, such a policy [of age-based terminations of benefits]

constitutes discrimination and a conscious effort to evade

the purposes of the act.'). The 1978 history is especially

significant in construing the section because raising the

minimum mandatory retirement age to 70 obviously affected the
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operation of §4(f)(2) plans and the section's purpose was

thus a critical element of the 1978 amendments.

After recognizing and indicating agreement with the DOL

interpretation of §4(f)(2), Congress reenacted the section

unchanged except to specify that the exemption did not permit

involuntary retirement. It also asked the Secretary of Labor

to issue more comprehensive guidelines. 20/ Accordingly, in

1979, the Labor Department issued an amendment to its Interpre-

tative Bulletin on Employee Benefit Plans (1B), 29 C.F.R. 860.120,

44 Fed. Reg. 30648 (May 25, 1979), which continued in effect

the cost principle previously enunicated by the Department and

endorsed by Congress. 29 C.F.R. 1860.120(a)(1). More specifi-

cally, the regulations specify that a plan which prescribes

lower benefits for older employees is 'not a subterfuge within

the meaning of §4(f)(2), provided that the lower level of

benefits is justified by age-related cost considerations."

29 C.F.R. §860.120(d).

b. Congress has twice amended the ADEA since Labor's

1979 Interpretative Bulletin. The Bulletin permitted a few

exceptions to the "equal cost" principle which, inter alia,

20/ See remarks of Rep. Hawkins, 124 Cong. Rec. 7881 (1978)h
remarks of Senators Williams and Javits, 124 Cong. Rec. 8219
(1978) ("The Department of Labor intends to promulgate compre-
hensive regulations in order to provide guidance in this
regard for sponsors of employee benefits plans, and the
Secretary is urged to act as soon as possible.').
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allowed employers to include medicare in calculating health

insurance coverage, and to cease pension benefit accruals at

norma: retirement age. 29 C.F.R. §860.120(f)(ii)(A) and

(f)(iv)(A). In 1982, Congress amended the ADEA to disallow the

medicare exception. Section 4(g) of the ADEA. Pub. L. 97-248

116. See also S. Rep. 97-494, 97th Cong., 2d. Sess, reprinted

in 1982 U.S. Code Cong. & Admin. News 792. Last year Congress

amended the statute to require pension benefit accruals beyond

normal retirement age. Section 4(i) of the ADSA, Pub. L. 99-509

o692C1.

The significance of these Congressional actions is that

§4(f)(2) was left intact, along with Labor's 'equal cost'

interpretation after Congress indicated that it was familiar

with the 18. Indeed, Congress acted only to abolish some of

Labor's exceptions to the equal cost requirement. Under

established principles of statutory construction, such activity

strongly supports the conclusion that Congress has reviewed

and approved Labor's position that §4(f)(2) allows employers

to provide lower benefits to older workers only where the

cost of providing the benefit increases with age. 21/

.21/ Andrus v. Allard 444 U.S. 51, 57 (1979) ('particularly
relevn't that Congress has twice reviewed and amended the
statute without rejecting the enforcing agency's view); United
States v. Rutherford, 442 U.S. 544, 553-54 and n.10 (197gT
("once an agency's 6statutory construction has been fully
brought to the attention . . . of Congress and [it] has not
sought to alter the interpretation although it amended the

(footnote continued)
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2. 'Subterfuge' in this litigation

a. The court of appeals recognized that defendants offered

no proof on the issue of subterfuge and, therefore, that they did

not qualify for the 54(f)(2) exception under the traditional

analysis of United Airlines v. McMann, 434 U.S. 192 (1977) and

its own decision in EEOC v. Home Insurance Co., 672 F.2d 252

(2nd Cir. 1982). However, it expressed doubt that the same

analysis should apply to a case involving incentives. First,

it evidenced confusion about the role of "voluntariness." It

thought that perhaps the analysis of §4(f)(2) differed when there

was no allegation that the plaintiffs were forced to leave the

workforce. It also suggested that in such cases the employer

would have a lighter burden of proof than if retirement was

allegedly coerced. On one hand, it opined that the requisite

evidence of business reasons in the context of voluntary early

21/ (Footnote continued)

statute in other respects, then presumably the legislative
intent has been fully discerned"). United States v. Correll,
389 U.S. 299, 305-06 (1967)(liongstanding federal regulations
and interpretations applying to unamended or reenacted statutes
are deemed to have received Congressional approval and have
the effect of law"). U.S. v. Cerecedo Hermanos y Compania, 209
U.S. 337, 339 (1908)(where meaning of statute in doubt great
weight given to construction by department charged with
execution of the statute, and reenactment by Congress, without
change, of a statute which has received long continued
executive construction, is an adoption by Congress of such
construction). See also EEOC v. Associated Dry Goods Corp.,
449 U.S. 590, 60Wi;.T7(1T95 (Congress' silence during the
many years a Commission regulation was extant suggests its
consent to the Commission's practice).
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retirement incentives 'would almost necessarily be less than

what is required to make a showing in the case of a mandatory

plan' because the older employee is not being tricked or coerced

into leaving the workforce but 'is being deprived only of the

same opportunity to receive a bonus for early retirement as is

accorded (youngerl workers." 785 F.2d at 59. On the other, it

recognized that such reasoning would virtually read the subter-

fuge language out of S4(f)(2) in regard to voluntary early retire-

ment plans and that such result is inconsistent with the fact

that Congress in 1978 left the subterfuge language intact at

the same time that it specifically barred mandatory retirement.

Accordingly, the court remanded the case to the district court

with instructions to seek the EEOC's assistance with respect to

the meaning of subterfuge.

b. To the extent that the court thought that 'voluntari-

ness^ or lack of coercion to retire altered the appropriate

legal analysis, the court confused issues which sometimes

coexist in retirement incentive cases and also misconceived

'the purposes of the Act.' The voluntariness of a plan is

pertinent to any claim that employees have, in fact, illegally

been coerced into retirement. Voluntariness may also be a

defense if the issue is whether the incentive is a pretext to

get rid of those older workers who are eligible for it. 22/

22/ It is possible that an 'incentive" plan could be
structured so that, in fact, remaining employed is not a
viable option for the employee. If so, the incentive would
be a subterfuge. No such claim was made in this case and
would have to be made by the retirees who were offered the
incentive.
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The issue here, however, is not whether the existence of

the plan is a subterfuge or whether those 55 to 60 were

-coerced into retirement. Rather, the issue is whether the

plan's structure -- by excluding those beyond age 60 -- is a

subterfuge.

The older employees' exclusion from the benefit is not

voluntary; hence, the fact that younger employees can choose

whether or not to retire has no bearing on the claim here. 23/

By its statement that the incentive here does not deprive an

employee of 'continuation of his job' but 'only of the same

opportunity to receive a bonus" (785 F.2d at 59), the court

appears to suggest that the purpose of the ADEA is only to

bar discriminatory hiring and discharge and, therefore, a

voluntary incentive plan which compels neither cannot be a

"subterfuge." However, as noted above, the stated purpose

of the Act is not only "to promote the employment of older

persons based on their ability rather than age" but also "to

prohibit arbitrary age discrimination in employment and to

help employees and workers find ways of meeting problems

arising from the impact of age on employment." §2(b), 29

U.S.C. 621(b)(emphasis added). Moreover, congress declared

it unlawful to discriminate not only in hiring and discharge,

23/ For the reasons discussed spra at 17-18, the fact that
FIe plaintiffs at one time had the option does not alter the
fact that they do not have it now and younger employees do.
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but also with respect to "compensation, terms, conditions or

privileges of employment' (§4(a)(1)). Accordingly, it is

,evident that Congress' purpose was not only to end discrimi-

natory hiring and termination but also to require employers

to provide equal compensation and benefits. In short, the

employer who compensates an older worker less than a similarly-

situated younger worker pursuant to an incentive plan bears a

burden of justifying its actions which is no lighter than the

burden of justifying any other form of discrimination, and for

the reasons we explained above at 28-32, that burden is

to prove that the benefit was reduced because the cost of

providing it increases as a function of age.

c. Under our analysis, the incentive offered in this

case is a 'subterfuge' because the denial of the benefit

cannot be justified by age-related cost considerations. For

this reason, it evades the'ADEA's purpose of eradicating

arbitrary age discrimination. For this reason alone, the

14(f)(2) defense is not available here.

Additionally, the incentive is structured so as to collide

with another statutory purpose; viz, promoting the employ-

ment of older workers. The plan is designed so that those who

work past age 60 will not qualify for an employment-related

benefit which is offered to younger retirement eligible employees.

Thus, the employer is providing a disincentive for employees

to remain past age 60. Indeed, it is clear that the motive
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of the North Tonawanda defendants is to eliminate their oldest

workers. 24/ Withholding an equal benefit or privilege of

e.tmployment for this purpose is clearly a Subterfuge to evade

the purposes of the Act.' 25/

IV. Case Law On Early Retirement Incentives

The few courts of appeals which have attempted to grapple

with the legality of retirement incentives under the ADEA

have done so without specific congressional or administrative

guidance. Not surprisingly, given the complexity of the

issue, the opinions reflect a great deal of confusion.

24/ The School Board argued in the appellate court (Bd. br.
at 8) that it wanted to eliminate the higher salaries of
veteran teachers. This motivation clearly discriminates
against the older worker and violates the Act. See cases
cited supra at 15 n.9. Moreover the logical solution for
this problem would be to offer the incentive to all retirement
eligible employees.

The brief of the New York Assn. of School Boards argues
that:

In New York, the mandatory retirement
ages for teachers. . . .were abolished in
1984. . . .[and] [ilf the plaintiffs
succeed in this case, the result will
be either that elderly public employees
may be separated for cause under de-
cidedly unpleasant circumstances or
they may retire earlier without any
bonus.

25/ To the extent that employers extend a benefit to induce
voluntary retirement -- and assuming no element of coercion --
their motivation is not particularly relevant and beneficiaries
of the offer could not claim a violation of the Act. Here,
however, the act complained of was not the extension, but the
withholding, of a benefit for the purpose of discouraging the
emp oyent of all those over age 60.
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Two cases were decided under 54(a)(1) and did not address

the applicability of S4(f)(2). Dorsch, discussed supra at 22

.n.14, did not involve an incentive, but an early retirement

benefit which was available to the plaintiff who had been

involuntarily retired. 26/ Under the plan, any employee whose

age and service added up to 75 could receive S600 per month

until age 62. The challenge was based on the notion that the

total value of the benefit was greater for younger workers

but, as noted above at 21, n.9, the court concluded that,

because the monthly benefit was equal, S4(a)(1) was not

violated. The fact that the benefit ceased at age 62 was

neither challenged nor explained.

The issue in Britt v. E.I. DuPont de Nemours & Co., Inc.,

768 F.2d 593 (4th Cir. 1985), was whether DuPont violated

54(a)(1) by requiring retirement eligible employees who

elected seniority-based severance pay under a voluntary

reduction in force program to defer receipt of their pension

benefits. The court held that it did not, reasoning that

severance pay was a wage substitute and that, as such, accepting

it was the same as continuing to work for purposes of determining

the accrual date of retirement benefits. The decision does

26/ Plaintiff's original complaint attacked only his
termination. He subsequently amended it to challenge the
early retirement plan.
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not reveal whether younger employees who received severance

pay were also required to defer receipt of pension benefits.

We believe that the Britt court erred in trying to

distinguish Bordens and Westinghouse on the ground that in

those cases the severance pay was 'an arbitrarily determined. . .

fringe benefit," while DuPont's severance pay was a 'wage

Substitute". First, the severance pay in Westinghouse and

Bordens was not arbitrarily determined but, like DuPont's, was

based on years of service. Such bonuses, whether given as an

incentive or upon involunt.ry rerminat_ n, are Ale X *y a

reward for service but also do constitute a source of

income to compensate for not working. Thus, the distinction

between wage substitute and fringe benefit is artificial. More

importantly it is irrelevant. We are not prepared to say that

the Britt court reached the wrong result, but its reasoning

is flawed because it did not really grapple with the critical

issue; viz., whether older employees who took the incentive

received a lesser benefit than younger employees who took the

incentive. In any event, since they do not involve 14(f)(2),

neither Britt nor Dorsch assist in answering the issue in

Cipriano.

The defendants in this case tend to rely primarily on

Mason v. Lister, 562 F.2d 343 (5th Cir. 1977), and Patterson

v. Independent School District *709, 742 F.2d 465 (8th Cit.

1984). Mason has no bearing on the issues presented here.
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It involved a challenge to the federal employee program for

early retirement at times of reductions in force. The challenge

was lodged by an employee who was under the floor for eligibility

and who argued that the applicable retirement provisions were

repealed by the ADEA. 27/ The court simply held that the mere

existence of a voluntary incentive plan which did not force

retirement was not a subterfuge, a proposition with which we

agree. As noted above, the issue here is that the employer is

offering an unequal incentive, an issue not addressed in Mason.

Patterson. on the other hand, is relevant becausee the

court upheld a 'sliding scale' incentive. The court's

analysis. however, is difficult to follow. On the one hand,

the court recognized that to fit within 14(f)(2) a plan must

be 'a systematic interrelated structure where consideration

of age is an actuarial necessity.' On the other, it proceeded

to hold. essentially, that a voluntary plan is immune from

scrutiny. It did not analyze the meaning of 'subterfuge'

but, instead. reasoned that since the Supreme Court in United

Airlines v. Mcmann, 434 U.S. 192 (1977), had upheld an involun-

tary early retirement plan, 'a voluntary plan is a fortiori

permissible'.

Patterson failed to recognize, first, that the McMann

27/ In a RIF, the federal law simply lowers the number of
years of service and age at which one becomes retirement
eligible. S U.S.C. 8336(d).
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plan was upheld on the ground that it was established before

the ADEA was enacted and, therefore, could not have been a

subterfuge to evade the purposes of the Act.' The Patterson

plan was instituted after the passage of the ADEA. Second,

McMann was overruled by the 1978 amendments in which Congress

made clear that involuntary retirements were unlawful. The

Patterson court was apparently oblivious to the amendments.

Another case sometimes cited in early retirement litigation

is Parker v. Federal National Mortgage Assn., 741 F.2d 975

{7th Cir. 1984), in which the court perfunctorily rejected

plaintiff's claim that he was discriminatorily denied severance

pay. The case primarily concerned plaintiff's allegation

that he was forced into early retirement and the court rejected

that claim on the facts. In response to his allegation that

he was denied severance pay because of his status as a retiree,

the court merely stated that the decision to be laid off or

retired was his choice. In fact, the decision indicates that

plaintiff's choice was between retiring or being transferred

to another office. The court made no effort to compare the

treatment of plaintiff vis-a-vis younger employees or to

analyze the requirements of the 4(f)(2) exception. Thus, it

too fails to provide an analysis of the issue at hand.

The Second Circuit, in a case decided after Cipriano, had

occasion to discuss S4(f)(2) in a different context. Potenze

v. New York Shipping Assn., 804 F.2d 235 (2nd Cir. 1986),

involved a guaranteed annual income (GAI) program under which
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longshoremen were guaranteed a certain annual salary up to age

70. Because of a change in an IRS ruling, the union decided to

offset social security benefits from the GAI. The offset began

at age 65 rather than at age 62 when workers could elect reduced

social security. The challenge was lodged by those over age 65

who claimed that the 62-64 year old group received a windfall in

that they could obtain full GAI plus early social security,

whereas the 65 to 70 group received only the GAI amount.

The court concluded that the GAI plan was a 54(f)(2) covered

benefit plan' because, if age related cost considerat;ons must

be proven, the union showed that the offset results in savings

to the fund. The court failed to recognize, as discussed supra

at 28-32. that the only permissible cost savings are those which

increase as a function of age. See also, supra at 15 n.9. The

court further found that the plan was not a subterfuge on the

ground that the Labor Department's Interpretative Bulletin allows

employers to consider the value of government-conferred benefits

in designing retirement insurance plans. The court also observed

that, were the offset to begin at age 62, employees would be

forced to take reduced social security at that age which would

continue to be reduced beyond age 70. when GAI was no longer

available, and that such result would frustrate the purposes of

the Act. 28/ This aspect of the opinion obviously has no

28/ Curiously, since plaintiffs apparently were not aruging that
no offset should occur, but only that it should begin at 62
rather than 65, they would not have received any greater benefit
even if they had prevailed. This anomoly may have influenced
the result.
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US. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washkuaru D.C. 20507

'Wi'

September 13, 1985

TO I James M. Finney,
Associate General Counsel

THRU : Leroy T. Jenkins, Jr.,
Assistant General Counsel

THRU Estelle D. Franklin,
Supervisory Trial Attorney

FROM a Carlton L. Preston,
Senior Trial Attorney

Judith L. Mathis,
EOS

SUBJECT : Conciliation Recommendation, EEOC V. Xerox

Attached is the conciliation recommendation package. It

consists of of the following documents;

1. Memorandum describing the rationale for the con-
ciliation offer;

2. Draft of the proposed conciliation agreement;

3. Draft cover letter to Phil Smith; and

4. Draft letter to the Lusardi attorneys explaining
our intention to include in our conciliation at
least seventy of their clients whose causes of
action are outside the scope of their lawsuit.

We are available to provide Additional information and/

or clarification if necessary.
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DRAFT
September . 1935

TO James N. Finney.
Associate General Counsel

THRU Leroy T. Jenkins
Assistant General Counsel

THRU a Estelle D. Franklin
Supervisory Trial Attorney

FROM Carlton L. Preston
Senior Trial Attorney

Judith L. Mathis Ski
EOS

SUBJECT Conciliation Offer to Xerox

After months of investigation, analysis of documentary
evidence, and extensive interviewing of former Xerox employees
who allege they were discriminated against on the basis of
their age, we have formulated what we believe is an appropriate
aettlement offer to be presented to the Xerox Corporation.
The terms of settlement offered by the Commission are necessarily
dependent initially on an agreement in principle with the specific
dollar amount of liability to be computed jointly according
to the principles agreed upon.

BACKGROUND

A private lawsuit alleging age discrimination, Lusardi
v. Xerox. was filed in New Jersey in March, 1983. AfeIr
extenilve procedural litigation, which included five unsuc-
cessful appeals by Xerox to the Third Circuit, notice to
a potential class of 45,000 present and former Xerox employees
was sent in March. 1984. As noted by the forms sent to all
potential plaintiffs, the cut-off date for possible dis-
crimination covered by that suit is March 31. 1983. About
1350 present and former employees returned notices which ex-
pressed the intention to become plaintiffs in the suit and to
be represented by the two New Jersey law firms who sent the
notices.

Included among that number were about 70 persons who, in
spite of the cut-off date cited in their notice attempted to
join the lawsuit even though their cause of action arose after
March 31. 1983. The names and addresses of these persons were
given to us by Kr. Adler. There may be more of these people in
the Lusardi group who are as yet undiscovered. In addition to
these peoples there are undoubtedly many potential claimants who
were discharged after March 31, 1983 who are so far unknown because
they did not return the notice when they saw the private lawsuit
clearly did not cover them.

Because litigation under the ADEA is governed by the provisions
of the PLSA, the class of plaintiffs must, in theory, each prove
a prima facie case. The Lusardi plaintiffs are currently
conducting discovery as toate saimple of 50 plaintiffs chosen
as representative of the whole group. If the plaintiffs are
successful in making out a prim facie case for this sample
group, the Court has ruled that they then may proceed on
behalf of the whole group.

Most of the plaintiffs were salaried employees who
claim that they were terminated or forced to retire because
of their age. They also allege that forced early retirement
resulted in a 1/3 to 2/3 reduction in retirement benefits
and that they lost substantial money because their profit
sharing funds were frozen instead of continuing to grow
had they retired later. The readjustment of retirement
benefits is acknowledged by both sides to be a major issue to
be litigated. The potential liability of Xerox in this issue
is enormous and would have a much longer lasting effect than
just a one time pay-out of back pay. Xerox continues to
vigorously defend this lawsuit.
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EEOC CONCILIATION

After investigation revealed much substantial evidence
supporting the allegations of widespread age discrimination by
Xerox. the EEOC issued a Letter of Violation on April 19, 1984.
During the conciliation period begun by the Letter, we have had
three formal meetings with Xerox, as well as several informal con-
versations in an attempt to resolve the Commission's charge of
discrimination.

The response of Xerox to our investigation and to the con-
ciliation following issuance of the LOV seems to be a position
and strategy which have been developed and followed in consid-
eration of their defense of the Lusardi litigation. The
Xerox position, from which they have not substantially deviated,
is that when the Commission proves to them that individuals
have suffered discrimination, they will talk about settlement
for that individual. Despite documentary evidence to the
contrary. Xerox continues to insist that they had no conscious
policy of eliminating older. higher pkid professionals.

Though Xerox has indicated willingness to conciliate the
individual cases we bring to their attention, they have
consistently denied us requested data which would enable us
to identify and look at individuals. As noted in several
previous memoranda. Xerox misrepresention of the computer
data, while repeatedly assuring us that they had complied
with our request, caused the Commission tremendous waste of time
and money. In addition, they have refused to provide the names
to match the employee data on computer tapes. After exploring
other alternatives, it is-clear that submission of the names by
Xerox is the only practicable way we have of finding potential
claimants and of computing the specific amount of potential
liability Xerox faces.

PROPOSED SETTLEMENT OFFER

Issuance of the LOV initates a conciliation period during
which the time period for filing charges is tolled for up to a
year. Language in ADEA cases and in the compliance manual con-
templates that the conciliation period will last up to one year.
The year long period has ended without any substantive offer by
Xerox.

There are many variables which we cannot calculate without
additional facts which are only available to us through partici-
pation by Xerox. We cannot determine without a notice procedure
how many potential claimants there are. The people who have come
to our attention so far are only those who sent in a form in the
hope they could join the private lawsuit. We cannot determine
the prospective amount of retirement benefits lost and the
amount and method of retirement readjustment without actuarial
calculations requiring specific knowledge of the Xerox retire-
ment system. An offer of settlement should therefore outline
principles upon which we would hope we Can agree and set out the
methods to be used in actual calculations should agreement be
reached.

Based on the facts we have uncovered so far, we can give
only a rough estimate of the magnitude of backpay liability Xerox
faces. We estimate that during a notice procedure about 500
claimants would come forward to allege that they had been
discriminated against on the basis of their age when they
were terminated by Xerox since March 31. 1983. The average
amount of back pay, calculated by adding the amount of monthly
salary from the date of discharge up to September 1, 1985 and
subtracting any severance pay and any pay received from subsequent
employment for the 70 people we have so far interviewed in depth
is $28,000. Projecting that average to 500 persons results
in an amount of potential backpay liability of $14,000,000.
Three points are important here: (1) this number of potential
claimants is an educated guess; (2) the amount of backpay lia-
bility grows as time goes on: and (3) the amount of potential
liability in readjustment of retirement benefits is probably
much greater than the amount of a one-time pay out of backpay.

An alternative course of action would be to proceed with the
70 persons we have so far identified as potential claimants whose
cause of action arose after the cut-off date of the Lusardi
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lawsuit. The disadavantage of that course is that we know there
are other people who would also Claim the same discrilmination.
When asked by Xerox during negotiations or when asked by Commissioners
if these 70 people are all inclusive, we would have to answer no.
That answer would inevitably lead to more questions about how
many potential claimants we estimate there to be and about how
we anticipate reaching them.

PROPOSED TER4S TO OFFER XEROX

1. The Commission would represent all former salaried Xerox
employees who were 40 or over at the time of their termination.
who were terminated after May 1, 1980, and who allege they
were involuntarily terminated on the basis of their age. (This
date would include all those who are already plaintiffs in
the Lusardi suit: a fell back position would be to represent
all claimants who were terminated after March 31, 1983, the
cut-off date for Lusardi)

2. The EZOC and Xerox would together establish a claims procedure
through which bona fide claimants could be identified. The
suggested procedure would include a questionnaire for claimants
to complete and review of the questionnaires by attorneys for
both sides. EEOC would have the right to information upon which
to evaluate the claim and would make the decision as to which
claimants are bone fide. Conflict resolution would be provided
by a binding arbitration clause. Xerox would pay for the
arbitrator.

3. The Xerox Corporation would furnish the names and addresses
of all salaried employees who were terminated since March 31,
1983 and who were 40 or over at the date of their termination.
Xerox would send to all these people a notice, to be composed
by the EEOC and Xerox together, advising them of the settle-
ment and of their right to file a claim. Attached to the
notice would be the questionnaire to be returned within an
established time limit in order to be considered as a claimant
under this settlement agreement.

4. The Xerox Corporation would give full relief to those persons
identified as discriminated against on the basis of their age.
Full relief shall include:

a. %AC% PAY--the amount of monthly salary lost from the
date of termination to the date of settlement minus
any severance pay and minus any pay from subse-
quent employment.

b. RIGHT of REINSTATEMENT--to a job substantially like
the one from which the former employee was terminated
and to a grade and rate of pay identical to that he

had when terminated by Xerox. It will be understood
that a former employee who declines reinstatement
because he has since reached the age at which he had
planned to retire does not waive his right to beck
pay or to adjustment of retirement benefits. This
provision will contain a no retaliation clause.

c. ADJUSTMENT of RETIREMENT BE2FITS--the amount and
method of determining and paying out the appropriate
adjustment shall be decided by a committee composed
of REOC personnel, Xerox employees involved in
pension administration, and an outside expert in
pension benefits and administration. The Xerox
Corporation will bear the cost of employing an
outside expert.

d. REIMBURSEMENT FOR MEDICAL EXPENSES--medical expenses
which were incurred by the rmer employee or his
family after coverage by the Xerox group employee
health insurance expired shall be reimbursed by Xerox.
Medical expenses shall be defined to include the cost
of health insurance which was incurred by former
employees after expiration of coverage by Xerox employees'
group health insurance.

e. REIMBURSEMENT FOR LIFE INSURANCE--the cost of life in-
surance paid by the employee after termination above
the cost to him while he was a Xerox employee. The
amount of life insurance coverage reimbursible may
not exceed the employee's coverage when he was em-
ployed by Xerox.
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CONCILIATION AGREEMENT

In the matter oft

U.S. ECUAL EtPLOYMENT OPPORTUNITY COMMISSION

V.

Xerox Corporation

An investigation having been made under the Age Discrimi-
nation in Employment Act (ADEA) by the U.S. Equal Employment
Opportunity Commission (EEOC) and a Letter of Violation having
been issued, the parties resolve and conciliate this matter
as follows.

I. GENERAL PROVISIONS

1. It is understood that this Agreement does not constitute
an admission by Xerox of any violation of the ADEA.

2. The EEOC deems this Agreement to resolve all issues
raised in the Letter of Violation and the investigation
and agrees not to sue Xerox with respect to any matter
of specific relief conciliated in this agreement; provided,
however, that the EEOC reserves all rights to proceed
with respect to matters like and related to these matters
but not covered in this Agreement and to secure relief
on behalf of aggrieved persons not covered by the terms
of this Agreement.

3. Nothing in this Agreement shall be construed to pre-
clude the Commission and/or any aggrieved individuals
from bringing suit to enforce this Agreement in the
event that Xerox fails to perform the promises con-
tained herein.

4. Xerox agrees that it shall comply with all requirements
of the ADEA.

S. The parties agree that there shall be no discrimination
or retaliation of any kind against any person because
of the filing of a charge; giving of testimony or
assistance; or participation in any manner in any in-
vestigation, proceeding, or hearing under the ADEA.

6. Xerox agrees that the Commission may review compliance
with this Agreement. As part of such review the EEOC

i&yuinterview employees, examine and copy relevant
uSents.

II. DEFINITIONS

1. Affected Class,

This agreement is entered into by the EEOC on behalf of
all former exempt employees of Xerox and its subsidiaries who
have been terminated since May 1, 1980, who were aged 40 or
over at the time of their termination, and who allege that they
were terminated on the basis of their age.

2. Relevant Time Period;

Included in this agreement will be terminations which were
effective between May 1, 1980 and the date of this agreement.

3. Terminations:

For the purpose of this agreement termination shall include
resignations, retirement, and those who left because of voluntary
and involuntary reductions in force.

4. Xerox:

When cited in this agreement, Xerox shall include the Xerox
Corporation and its domestic subsidiaries.
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II. TERMS OF AGREEMENT

A. IDENTIFICATION OF CLASS MEMBERS

The EEOC shall furnish to Xerox the names and pertinent
information concerning approximately 70 claimants who allege
that they were terminated by Xerox on the basis of their age
since March 31, 1983. In addition to those persons. Xerox shall
furnish to the EEOC the names and addresses of all former exempt
employees who were 40 or over at termination and who have been
terminated since May 1, 1980.

B. AWARDS TO BONA FIDE CLAIMANTS

The Xerox Corporation shall provide the following to persons
identified as discriminated against on the basis of their age:

1. Back Pay

The amount of the monthly salary lost from the date
of termination to the date of settlement, mihus any
severance pay and minus any pay from subsequent em-
ployment.

2. Right of Reinstatement

The right to be reinstated to a job equivalent to
the one from which the former employee was terminated
and to a grade and rate of pay identical to that he
had when terminated by Xerox. This job shall be in
the same geographical area as the former Xerox job.
It is agreed that a former employee who declines rein-
statement because he has since reached the age at which
he had planned to retire does not waive his right to
back pay or to adjustment of retirement benefits..

3. Adjustment of Retirement Benefits

Retirement benefits for those persons who have been
terminated and who have vested pension rights shall be
adjusted to reflect the monthly amount of money the
terminated employee would have received had he retired
at age 65. The amount and method of determining and
paying out the appropriate adjustment shall be decided
composed of EEOC personnel, Xerox employees involved
in pension administration, and an outside expert in
pension benefits and administration. This committee
shall create a formula to be used for computation in
the cases of qualified claimants.

The outside expert will be chosen together by the
EEOC and Xerox. This expert shall resolve disputes.
in accordance with accepted actuarial principles and
standards. The cost of the expert shall be paid by
Xerox.

4. Adjustment of profit Sharing Funds

The amount of money each employee had in the profit
sharing fund shall be adjusted to reflect the amount
he would have had had he continued to work until re-
retirement. The amount and method of determining
and paying out the appropriate adjustment shall be
decided in the same manner as described in (3) above
and with identical terms as to resolution of disputes
and the cost of the expert.

S. Reimbursement for Medical Expenses

Medical expenses which were were incurred by the former
employee or his family after coverage by the Xerox group
employee health insurance expired shall be reimbursed by
Xerox. Medical expenses shall be defined to include both
actual health care costs and the cost of of health
insurance premiums incurred by former employees after
expiration of Xerox group insurance.

6. Reimbursement for Life Insurance Premiums

Xerox shall reimburse former employees for the difference
in premiums the employee paid for the same insurance cover-
age after his Xerox employee life insurance expired.

82-546 0 - 88 - 16
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C. CLAIMS PROCEDURE

The claims procedure for members of the class who allege
that they were terminated because of discrimination on the basis
of age is as follows:

1. The EEOC shall design a questionnaire/ claim form to
be sent to potential claimants. Class members who wish to pursue
a claim must complete a copy of the questionnnaire/ claim form
and return it within thirty days (30) of their reciept of the
form.

2. Upon receipt of the completed forms, the EEOC shall
furnish copies of the forms to counsel for Xerox.

3. Within forty-five (45) days of its receipt of each
claim form, Xerox will provide EEOC with information concerning
the facts and circumstances surrounding the claimant's termination.

together with underlying documents from the claimant's personnel
file and with documents regarding other similar employees in
the terminees' departments who were not terminated or who were
hired within six (6) months of the termination at issue.

4. Counsel for the EEOC will then determine the eligibility
of the claimant to back pay or adjustment of retirement benefits
according to the terms set out in IS above. Xerox shall have
the right to object to such a determination with respect to any
individual claim only where the award to any individual exceeds
the amounts set out in the terms of this agreement;

S. If there is no objection by Xerox, the award as dstermined
by counsel for the EEOC shall be final.

6. In the event that Xerox does object to the determination
by the EEOC. the parties shall submit the question(s) to an
arbitrator for resolution. Such arbitrator shall be a member of
the American Association of Arbitrators, shall be experienced in
age discrimination, and shall be selected by both parties from
a list of at least five (5) names. The Xerox Corporation will
be liable for the costs incurred by submitting the question to
arbitration. The decision of the arbitrator shall be final and
shall be binding on all parties, including the claimant.

date
James N. Finney
Associate General Counsel

date

Counsel for the Xerox Corporatior

-5-



479

Philip E. Smith
Associate General Counsel
Xerox Corporation
Stamford, Connecticut

Dear Mr. Smith:

Attached is the Commission's proposed conciliation
agreement which we think will resolve the issues raised
in our Letter of Violation issued in April, 1984.
According to the provisions of the Age Discrimination in
Employment Act, the issuance of the Letter of Violation begins
a period of conciliation during which the Commission seeks
to resolve the apparent violations of the ADEA through
an agreement before proceeding to litigation.

We began our investigation of alleged age discrimination by
Xerox in 1983. We have continued to investigate new allegations
and analyze new evidence as it became available. During the
conciliation period we have had three formal meetings as well as
several informal conversations. As required by the ADEA we have
advised you of the evidence which shows a pattern of age discrimi-
nation by your company, of the possibility that these former
employees could be awarded backpay should they prevail in a
lawsuit, and of the possibility that the Commission would pursue
remedies for these apparent violations in litigation. Xerox
has been offered many opportunities to explain its position on
the allegations in the Letter of Violations. After carefully
analyzing the company's explanation of its position on the alle-
gations in the WOV and reviewing materials presented by Xerox
during the investigation and conciliation periods, the Commission
has concluded that the evidence shows a violation of the ADEA.

The Commission offers this proposed conciliation agreement
with great expectations that it will resolve the issues. We will be
happy to meet with you to discuss our agreement and to listen to your
alternate proposal. If we have not received a response from you
within two weeks of your receipt of this proposed agreement, we
will consider that you have rejected our offer of settlement and
that conciliation has failed.

Sincerely,

James N. Finney,
Associate General Counsel
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US. EQUAL E4PLOYMEW OPPORTUNTrY COMMISSION
Waaingtoe. D.C. 200

John P. Geaney, Jr., Esquire
Steve I. Adler, Esquire
Cole, Geaney, Yamner, Byrne, P.C.
100 Hamilton Plaza - Box D
Paterson, New Jersey 07509

Robert H. Jaffe, Esquire
Jaffe & Schlesinger, P.C.
8 Mountain Avenue
Springfield, New Jersey 17081

EEOC v. Xerox Corporation

Gentlemens

The Commission pursuant to Section 7(b) of the ADFEA,
will submit a proposed conciliation agreement to thp Xerox
Corporation in an attempt to resolve the issues of age
discrimination charged in our letter of violation issued
April 19, 1984. The proposed agreement will include all
identified former employees that were victims of Xerox's
age discrimination policies that did not opt into the Lusardi
at al., v. Xerox Corioration lawsuit. We also plan, with
your permiao on, to n nude in our proposal the names of the
seventy (70) victims identified in your December 19, 1984
letter to the Commission. It is my understanding that you
had not planned to request an extension, of the March 31, 1983
deadline to include these victims into your certified class.

In our conciliation processs we always attempt to obtain
relief for the maximum number of victims that can be identified.
If you have additional names of individuals affected by Xerox's
discriminatory policies, that are outside the scope of your
law suit, please send us the names, addresses and telephone
numbers so we can make contact and possibly include them for
relief in our proposed agreement.

Thanking you in advance for your cooperation and con-
sideration.

Sincerely,

JAMES N. FINNEY
Associate General Counsel

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

2401 E Street, N. W.
Washington. D. C. 20507
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April 17, 1986

MEMO:

TO: Leroy T. Jenkins,

PROM: Carlton L. Preston

SUBJECT: Proposed Conciliation Agreement

Enclosed is the Xerox proposed conciliation agreement and thecover letter to Phil Smith. I put brackets around those sectionsthat you requested additional changes.

April 1986

Philip E. Smith
Associate General Counsel
Xerox Corporation
Stanford, Connecticut

Dear Mr. Smith:

Attached is the Commission's proposed conciliation agreement
which we think will resolve the issues raised in our Letter ofViolation issued in April, 1984. According to the provisions ofthe Age Discrimination in Employment Act, the issuance of theLetter of Violation begins a period of conciliation during whichthe Commission seeks to resolve the apparent violations of theADEA through an agreement before proceeding to litigation.

We began our investigation of alleged age discrimination byXerox in 1983. We have continued to investigate new allegations
and analyze new evidence as it becomes available. During theconciliation period we have had three formal meetings as well asseveral informal conversations. As required by the ADEA we have(1) advised you of the evidence which shows a pattern of agediscrimination by your company (2) advised you of the possibility
that these former employees could be awarded backpay should theyprevail in a lawsuit, and (3) advised you of the possibility thatthe Commission would pursue legal remedies for these apparentviolations. Xerox has been offered many opportunities to explainits position on the allegations in the Letter of Violation.
After carefully analyzing the Company's explanation of itsposition and reviewing materials presented by Xerox during theinvestigation and conciliation period the Commission has con-cluded that the evidence shows a violation of the ADEA.

The Commission offers this proposed conciliation agreementwith great expectations that we can resolve these ADEA viola-
tions. We will be available to meet with you to discuss ourproposed agreement.

Also, we ask your reconsideration of our earlier requests
for your agreement to toll the running of the statute of limita-tion until the completion of any conciliation discussions.

If we have not received a response from you within twoweeks from your receipt of this proposed agreement, we willconsider that you have rejected our offer of settlement and thatconciliation has failed.

Sincerely,

James N. Finney
Associate General Counsel
Systemic Litigation Services
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CONCILIATION AGREE ENT

In the matter oft

U.S. EQUAL E8PLOYNENT OPPORTUNITY COMMISSION

V.

Xerox Corporation

Pursuant to the investigation and the issuance of a Letter
of violation under the Age Discrimination in Employment Act
(ADEA) the U.S. Equal Employment Opportunity Commission
(Commission) and the Xerox Corporation (Xerox) resolve and
conciliate the followings

1. GENERAL PROVISIONS

1. It is understood that this Agreement does not constitute
an admission by Xerox of any violation of the ADEA.

2. This Agreement resolves all issues raised in the in-
vestigation and the Letter of Violation. Further the
Commission agrees not to initiate litigation against
Xerox with respect to matters conciliated in this
agreement; however, the Commission reserves all rights
to proceed with matters not covered in this Agreement
and to secure relief on behalf of those aggrieved
persons.

3. Nothing in this Agreement-..hall be construed to pre-
clude the Commissionrand/or any aggrieved individual
from bringing suit to enforce this Agreement in the
event that Xerox fails to perform the promises con-
tained herein.

4 Xerox agrees that it shall comply with all requirements
of the ADEA. Xerox further agrees to review its per-
sonnol retirement policies to insure that they comply'5 with the 1978 amendment to the ADEA that raised the
upper age limitation coverage to 70 years of age, and
that there is nothing in the personnel policy, neither
expressed nor implied that requires an employee to retire
before 70 years of age.

S. Xerox agrees that there shall be no discrimination or
retaliation of any kind against any person because
of the filing of a charge, giving of testimony or the
participation in any manner in the investigation and
conciliation of this ADEA proceeding.

6. Xerox shall provide to the Commission, upon request,
any information necessary to ascertain the
compliance with this Agreement, which includes, but
not limited to, the examination and copying of
relevant documents.

II. DEPINITIONS

1. Affected Classt

This agreement is entered into by the Commission on behalfof all exempt employees of Xerox and its subsidiaries who have
been or were terminated after March 31, 1983, who were aged 40
or over at the time of their termination.

2. Relevant Time Peitod:

Included In this agreement will be terminations which were
effective between March 31, 1983 and the date of this agreement.

3. Trzinmtiong:

For the purpose of this agreement termination shall include
resignations, retirement, and those who left because of voluntary
and involuntary reductions in force.
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4. xg=:

When cited in this agreement, Xerox shall include the XeroxCorporation and its domestic subsidiaries.

III. TURNS OF AGREEMENT

A. IDENTZFICATION OF CLASS MEMBERS

The Commission shall furnish to Xerox the names and
pertinent information concerning approximately 110 claimants whoallege that they were terminated by Xerox on the basis of their
age after March 31. 1983. In addition to those persons, Xerox
shall furnish to the Commission the names and address of all
former exempt employees who were 40 or over at termination and
who have been terminated after March 31, 1983.

.8 MONETARY RELIEF FUND

Xerox agrees to ablsh in a separate account a
monetary relief fund in>haL e=t-e 55 430,000.00 (Five MillionPOrs ->uvAdad--b~irJTbouanAm Do1l4rs4 within 30 days after thesigning of this Agreement to be used exclusively for the back payrelief of the members of the affected class set forth below inparagr ph C

If total back pay reliefuderz-c-e-dar-the amount
required to fully' eneats a a4_qgfqieved class members, theexcess shall be placed:!gq terest bearing account and used tohire an outplecent- poyetf-uAency to assist class members
who are unedployed and future termin~t s ployees over 40 yearsof age to find comparable employment -

C. AWARD TO BONA FIDE CLAIMANTS

Xerox agrees to provide the following relief to
members of the affected class,

1. Back Pay

The amount of the monthly salary lost from the date
of termination to the date of settlement, minus,
any severance pay and minus any pay from subsequent
employment.

i2. giht of Rginstatemont and ranino

q S. / The right to be reinstated to their former job or a
job equivalent in status, grade and rate of pay totheir former job. This job shall be in the same
geographical area as the former Xerox job. It is
agreed that a former employee who declines rein-
statement because he has since reached the gate at
which he had planned to retire does not waive his
right to back pay or to adjustment of retirement

| benefits.
Each reinstated employee shall have a training
assessment performed to determine if training Is
necessary to up grade their job skills to the level
of proficiency maintained prior to their termina-
tion.

3. Adluatment of Retirement Benefits

Retirement benefits for those persons who have been
terminated and who had vested pension rights shall -
be adjusted to reflect the monthly benefits the
terminatedIe mnlea would have received had he A

0 -Fii-r at age Hog The amount and method of deter-" *mining and distributing the appropriate adjustment
shall be decided by a committee of Commission per- .-. asonnel, Xerox employees involved in pension ad- doc~kuv
ministration, and an outside expert in pension H
retained by EEOC and paid for by Xerox. Any
disputes shall be resolved in accordance with
accepted actuarial principles and standards. hwntS -'

4. Adlustment of Profit Sharing Funds

The profit sharing fund shall be adjusted to reflect
the amount a terminated employee would have had had
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they continued to work until retirement. The amount
and method of determining and distributing the
appropriate adjustment shall be decided in the same
manner as described in paragraph (3) above and with
identical terms as to resolution of disputes and the
cost of the expert.

5. Rleimbursement for Medical t--enaea

Medical expenses which were incurred by the former
employee or his family after coverage by the Xerox
group employee health insurance expired shall be
reimbursed by Xerox. Medical expenses shall be
defined to include both actual health care costs and
the cost of health insurance premiums incurred by
former employees after expiration of their Xerox
group insurance.

6. MbUgggment F insurance Premiums

Xerox shall reimburse former employees for the
difference in premiums the employee paid for the same
insurance coverage after his Xerox employee life in-
surance expired.

D. CLAIMS PROCEDRs

The claims procedure for members of the affected class shall
be as followst

1. The Commission shall design a questionnaire/claim form
to be sent to potential claimants. Class members who wish to
pursue a claim must complete a copy of the questionnaire/claim
form and return it within forty-five days (45) of their receipt
of the form.

2. The Commission shall furnish copies of the completed
forms to counsel for Xerox.

3. Within forty-five (45) days of its receipt of copies of
the claim forms* Xerox will provide the Commission with informa-
tion concernipg the facts and circumstances surrounding the
claimant's termination, together with underlying documents from
the claimant's personnel file and with documents regarding other
similarly situated employees in the terminees' departments who
were not terminated or who were hired within six (6) months of
the termination at issue.

4. Counsel for the Commission will determine the eligi-
bility of the claimant to back pay or adjustment of retire-
ment benefits according to the terms set out in paragraph B
above.

5. If there is no objection by Xerox, the award as
determined by counsel for the Commission shall be final.

6. In the event that Xerox does object to the determin-
ation by the Commission, the parties shall submit the questionts)
to an arbitrator for resolution. Such arbitrator shall be
member of the American Association of Arbitrators, shall be a
experienced in age discrimination, and shall be selected by both
parties from a list of at least five (5) names. The Xerox
Corporation will be liable for the coats incurred by submitting
the question to arbitration. The decision of the arbitrator
shall be final and shall be binding on all parties, including the
claimant.



487

6

E RESCO4D r1aw I AMD REPORTING

1. Xerox agrees to designate a member of management to
implement this Agreement and to monitor the Company's compliancewith the provisions set forth in the Agreement. The designated
official will be identified at the signing of this Agreement andwill be the contact person concerning questions regarding thecompliance or non compliance with any provisions of this
Agreement.

2. Xerox agrees to a 5 year term of record keeping andreporting to the Commission on all issues regarding termination
of all employees covered by the ADKA. The 5 year term will beginon the date of the signing of this Agreement.

3. Zerox agrees to present to the Coflission for review andcomment all proposals for reduction in force of employees coveredby the ADEA. 60 (Sixty) days prior to the initial date of Imple-mentation.

4. Xerox agrees to file annual reports to the Commissiondocumenting their compliance with the terms of this Agreement.The first report will be due be one year from the signing of thisAgreement and each successive year thereafter.

5. The report shall include the followingi

(a) The total number of Xerox employees by name, date of
birth, social security number, date of hire,
location, and job classification.

(b) The total number of Xerox employees covered by theADEA that were terminated during the year by name,
date of birth, social security number, location,job classification and type of termination.

(c) The total number of employees hired by Xerox , dateof birth, job classification, date of hire, and atwhat location.

| d) The total number of training assessments performedfor reinstated employees by name, location and a -summary of the assessment results.

(a) The reports shall be in computer readable tapes
with the job family codes and all other
materials necessary for the Commission's staff
to independently interpret and analyze the data.

Date James N. Finney
Associate General Counsel

Date Counsel for the Xerox Corporation_
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SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 10-Q

Quarterly Report Under Section 13 or 15(d)
of the Securities Exchange Act of 1934

For Quarter Ended 3une 30, 1996

Commission File Number 1-4471

XEROX CORPORATION
(Exact name of registrant as

specified in its charter)

New York 16-0468020
(State or other jurisdiction of (TS Employer Identification No-)
incorporation or organization)

P.O. Box 1600
Stamford, Connecticut 06904

(Address of principal executive offices) (Zip Code)

(203) 32948700
(Registrant's telephone

number, including area code)

Indicate by check mark whether the registrant (1) has filed all reports required to be
filed by Section 13 or 15 (d) of the Securities Exchange Act of 1934 during the
preceding 12 months (or for such shorter period that the registrant was required to file
such reports), and (2) has been subject to such filing requirements for the past 90 days.

Yes x No

APPLICABLE ONLY TO COREORATE ISSUERS-

Indicate the number of shares outstanding of each of the issuer's classes of common
stock, as of the latest practicable date.

Class Outstanding as of July 31, 1986

Common Stock 97,280,685
Class B Stock 94,901

This document is comprised of 18 pages.
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XEROX CORPORATION

Notes to Consolidated Financial Statements

9. In 1983, an action was brought against the Company in the United States District
Court for the District of New Jersey which alleges age discrimination in violation of
the Federal Age Discrimination in Employment Act (the "Act') on behalf of named
plaintiffs and a purported class of all persons between the ages of forty and seventy
who, since May 1, 1980 had unsuccessfully applied for employment in a salaried
position with the Company, or who were employees of the Company in such a position
and were denied promotion or were terminated.

At the court's direction, notice of the action and an opportunity to join in the suit
were given to all salaried employees within the forty to seventy age group who left the
employ of the Company during the period from May 1, 1980 through March 31, 1983, or
who were employed by the Company on March 31, 1983. The notice provided that such
persons were entitled to join in the suit only if they claim that during the relevant
period they were terminated, required to retire or denied equal opportunities for
promotion as a result of age discrimination. Approximately 1,300 individuals have
indicated they wish to join in the suit. The judge has reserved decision with respect to
whether job applicants should be permitted to join in the suit.

The named plaintiffs seek reinstatement for themselves, and they seek for themselves
and for members of the class compensatory damages consisting of back pay including
fringe benefits, and liquidated damages doubling the amount of compensatory,
punitive, exemplary and special damages under state law claims. Plaintiffs also seek
injunctive relief.

On March 18, 1986, the plaintiffs served a motion seeking approval of the Court to file
a third amended complaint which would expand the scope of the current lawsuit and
add new causes of action. This amended complaint would (1) expand the time period
encompassed by the current federal law age discrimination claim; (ii) establish a class
of plaintiffs for purposes of litigating newly asserted discrimination claims under state
law for the approximately 1300 individuals who have joined the suit; (iii) establish a
class of plaintiffs for purposes of litigating a newly asserted breach of employment
contract claim under state law; and (iv) assert a tort claim under state law for the
named plaintiffs. On June 26, 1986 the Magistrate denied plaintiffs' motion to file a
third amended complaint. The Magistrate granted leave to the plaintiffs to renew the
motion at a future time.

On July 15, 1986, plaintiffs in such action served a motion for summary judgment or,
in the alternative, a presumption of class-wide liability and requesting other relief.

In 1984, the Company received a letter from the Equal Employment Opportunity
Commission (the `EEOC`) alleging that the Commission determined that the Company
had violated the Act by following policies and practices which discriminated against
salaried employees and former empoyees in the forty to seventy age group. The EEOC
letter, which was in standard form prescribed by EEOC operating procedures, was
issued under a general delegation of authority to the EEOC staff without any hearings
or formal determinations by the Commission itself. The purpose of the letter was to
stop the statute of limitations from running and to commence a conciliation procedure
with respect to terminated employees. In 1984, the Company engaged in such
conciliation and discussions about the merits of the Company's position with the
EEOC. The Company had been informally advised that the EEOC had terminated its
proceedings in this matter.

-8-
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XEROX CORPORATION

Notes to Consolidated Financial Statements

On July 18, 1986 the Company received a letter from the EEOC dated July 14, 1986
alleging that following the conciliation discussions which resulted from the
Commission's 1984 letter charging violations of the Act the EEOC has concluded that
the evidence shows a violation of the Act. The EEOC's letter is accompanied by a
proposed conciliation agreement which seeks, among other things, establishment by
the Company of a fund for back pay and adjustment of benefits under the Company's
pension and welfare plans for all exempt employees of the Company and domestic
subsidiaries who were at or over age forty and were terminated in violation of the Act
between March 31, 1983 and the date of the proposed agreement. The proposed
agreement would also require reinstatement and training for such employees.

The proposed conciliation agreement relates to terminations following the period of
time which was the subject of the EEOC's original 1984 letter and the conciliation
discussions which followed. At no time has the Company been given the opportunity to
provide evidence with respect to such new period. The Company denies any
wrongdoing and intends to vigorously contest the EEOC's allegations and the lack of
adequate procedures followed prior to the issuance of its letter.

An action has been brought against the Company in the United States District Court
for the Northern District of Texas in which a former employee of the Company alleges
that he was responsible for the development of certain small Xerox computers,
including the Xerox 820, and that various promises to him by the Company were not
fulfilled, including bonuses, incentive compensation and royalties for his efforts.

Plaintiff also claims that proprietary information he owned was fraudulently obtained
by the Company from him, the Company was unjustly enriched from his proprietary
information and he has been slandered by the Company which has interfered with his
prospective business opportunities. Plaintiff claims an aggregate of at least $375
million in compensatory and punitive damages on his various claims.

The Company denies any wrongdoing and intends to vigorously defend the foregoing
proceedings.
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PART 11 - OTHER INFORMATION

XEROX CORPORATION

Item 1. Legal Proceedings

On June 26, 1986 the Magistrate in the age discrimination lawsuit pending in the,
Federal District in New Jersey denied plaintiffs' motion to file a third amended
complaint which would have expanded the scope of the lawsuit and add new
causes of action. The Magistrate granted leave to the plaintiffs to renew the
motion at a future time.

On July 15, 1986, plaintiffs in such action served a motion for summary judgment
or, in the alternative, a presumption of class-wide liability and requesting other
relief. The Registrant intends to vigorously oppose this motion.

On July 18, 1986 the Registrant received a letter from the Equal Employment
Opportunity Commission (the "Commission") dated July 14, 1986 alleging that
following the conciliation discussions which resulted from the Commission's 1984
letter charging violations of the Age Discrimination in Employment Act (the
"Act"), the Commission has concluded that the evidence shows a violation of the
Act. The Commission's letter is accompanied by a proposed conciliation
agreement which seeks, among other things, establishment by the Registrant of a
fund for backpay and adjustment of benefits under the Company's pension and
welfare plans for all exempt employees of the Registrant and domestic
subsidiaries who were at or over age forty and were terminated in violation of
the Act between March 31, 1983 and the date of the proposed agreement. The
proposed agreement would also require reinstatement and training for such
employees.

The proposed conciliation agreement relates to terminations following the period
of time which was the subject of the Commission's original 1934 letter and the
conciliation discussions which followed. At no time has the Registrant been
given the opportunity to provide evidence with respect to such new period. The
Registrant denies any wrongdoing and intends to vigorously contest the
Commission's allegations and the lack of adequate procedures followed prior to
the issuance of its letter.

Item 4. Submission of Matters to a Vote of Security Holders

The Annual Meeting of Shareholders of Xerox Corporation was duly called and
held on May 15, 1986 at The Westin Bonaventure Hotel in Los Angeles,
California.

Proxies for the meeting were solicited on behalf of the Board of Directors of the
Registrant pursuant to Regulation 14A of the General Rules and regulations of
the Commission. There was no solicitation in opposition to the Board of
Directors' nominees for election as directors as listed in the Proxy Statement,
and all of such nominees were elected.

-16-
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U.S. EQUAL EMPLOYMENT OPPORTUNTY COMMISSION
U.Se. EQA~D.C. 20507

Philip S. Smith
Associate General Counsel
Xerox Corporation
Stanford. Connecticut 06904

Dear Mr. Smiths

Attached is the Commission's proposed conciliation agreement
which we think will resolve the issues raised in our Letter of
Violation issued in April. 1984. According to the provisions of.
the Age Discrimination in Employment Act, the issuance of the
Letter of Violation begins a period of conciliation during which
the Commission seeks to resolve the apparent violations of the
ADEA through an agreement before proceeding to litigation.

We began our investigation of alleged age discrimination by.
Xerox in 1983. we have continued to investigate new allegations
and analyze new evidence as it becomes available. During the
conciliation period we have had three formal meetings as well as
several informal conversations. As required by the ADEA we haves
(1) advised you of the evidence which shows a pattern of age
discrimination by your companyl (2) advised you of the
possibility that these former employees could be awarded backpay
should they prevail in a lawsuitt and (3) advised you of the
possibility that the Cy-fision would pursue legal remedies for
these apparent violations. Xerox has been offered many
opportunities to explain its position on the allegations in the
Letter of Violation. After carefully analyzing the Company's
explanation of its position and reviewing materials presented by
Xerox during the investigation and conciliation period the
Commission has concluded that the evidence shows a violation of
the ADEA.

The Commission offers this proposed conciliation agreement
with great expectations that we can resolve these ADZA viola-
tions. We will be available to meet with you to discuss our
proposed agreement.

Also, we ask your reconsideration of our earlier requests
for your agreement to toll the running of the statute of limita-
tion until the completion of any conciliation discussions.

If we have not received a response from you within two
weeks from your receipt of this proposed agreement. we will
consider that you have rejected our offer of settlement and that
conciliation has failed.

Sincerely.

James N. Finney
Associate General Counsel
Systemic Litigation Services
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U.S. EQUAL EMPLOYMENT OPPORTUNTrY COMMISSION
U.S. EQUAL Washignwn. D.C. 20507

CONCILIATION AGREEMENT

In the matter of:

U.S. EQUAL EMPLOYMENT OPPORTUNITY COMO4ISSION

V.

Xerox Corporation

Pursuant to the investigation and the issuance of a Letter
of Violation under the Age Discrimination in Employment Act
(ADEA) the U.S. Equal Employment Opportunity Commission
(Commission) and the Xerox Corporation (Xerox) resolve and
conciliate the following:

1. GENERAL PROVISIONS

1. It is understood that this Agreement does not constitute
an admission by Xerox of any violation of the ADEA.

2. This Agreement resolves all issues raised in the in-
vestigation and the Letter of Violation. Further the
Commission agrees not to initiate litigation against
Xerox with respect to matters conciliated in this
agreement, however, the Commission reserves all rights
to proceed with matters not covered in this Agreement
and to secure relief on behalf of those aggrieved
persons.

3. Nothing in this Agreement shall be construed to pre-
clude the Cormission and/or any aggrieved individual
from bringing suit to enforce this Agreement in the
event that Xerox fails to perform the promises con-
tained herein.

4. Xerox agrees that it shall comply with all requirements
of the ADEA. Xerox further agrees to review its per-
sonnel retirement policies to insure that they comply
with the 1978 amendment to the ADEA that raised the
upper age limitation coverage to 70 years of age, and
that there is nothing in the personnel policy, neither
expressed nor implied that requires an employee to retire
before 70 years of age.

5. Xerox agrees that there shall be no discrimination or
retaliation of any kind against any person because
of the filing of a charge, giving of testimony or the
participation in any manner in the investigation and
conciliation of this ADEA proceeding.

6. Xerox shall provide to the COmmission, upon request,
any information necessary to ascertain the compliance
with this Agreement. which includes, but not limited
to, the examination and copying of relevant documents.

II. DEFINITIONS

1. Affected Class:

This agreement is entered into by the Commission on behalf
of all exempt employees of Xerox and its subsidiaries who have
been or were terminated after March 31, 1983, who were aged 40
or over at the time of their termination.

2. Relevant Time Period,

Included in this agreement will be terminations which were
effective between March 31, 1983 and the date of this agreement.
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3. Terminations:

For the purpose of this agreement termination shall Include
resignations. retirement, and those who left because of voluntary
and involuntary reductions in force.

4. Xerox,

When cited in this agreement. Xerox shall include the Xerox
Corporation and its domestic subsidiaries.

III. TERMS OF AGREEMENT

A. IDENTIFICATION OF CLASS MEMBERS

The Commission shall furnish to Xerox the names and
pertinent information concerning approximately 110 claimants who
allege that they were terminated by Xerox on the basis of their
age after March 31, 1983. In addition to those persons, Xerox
shall furnish to the Commission the names and address of all
former exempt employees who were 40 or over at the time of their
voluntary or involuntary termination and who have been so
terminated after March 31, 1983.

B. MONETARY RELIEF FUND

Xerox agrees to establish in a separate account a
monetary relief fund within 30 days after the signing of this
Agreement to be used exclusively for the back pay relief of the
members of the affected class set forth below in paragraph C.

C. AWARD TO BONA FIDE CLAIMANTS

Xerox agrees to provide the following relief to members
of the affected class,

1. Back Pay

The amount of the monthly salary lost from the date
of termination to the date of settlement, minus,
any severance pay and minus any pay from subsequent
employment.

2. Right of Reinstatement and Training

The right to be reinstated to their former job or a
job equivalent in status, grade and rate of pay to
their former job. This job shall be in the same
geographical area as the former Xerox job. It is
agreed that a former employee who declines rein-
statement because he has since reached the age at
which he had planned to retire does not waive his
right to back pay or to adjustment of retirement
benefits. Each reinstated employee shall have a
training assessment performed to determine if
training is necessary to up grade their job skills

to the level of proficiency maintained prior to
their termination.

3. Adjustment of Retirement Benefits

Retirement benefits for those persons who have been
terminated and who had vested pension rights shall
be adjusted to reflect the monthly benefits the
terminated employee would have received had he
retired at age 70. The amount and method of deter-
mining and distributing the appropriate adjustment
shall be decided by a committee of Commission per-
sonnel, Xerox employees involved in pension ad-
ministration, and an outside pension expert
retained by EEOC and paid for by Xerox. Any
disputes shall be resolved in accordance with
accepted actuarial principles and standards.

t. Adjustment of Profit Sharing Funds

The profit sharing fund shall be adjusted to reflect
the amount a terminated employee would have had had
they continued to work until retirement. The amount'
and method of determining and distributing te ',
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appropriate adjustment shall be decided in the same
manner as described in paragraph (3) above and with
identical terms as to resolution of disputes and the
cost of the expert.

S. Reimbursement for Medical Expenses

Medical expenses which were incurred by the former
employee or his family after coverage by the Xerox
group employee health insurance expired shall be
reimbursed by Xerox. Medical-- expenses shall be
defined to include both actual health care costs and
the cost of health insurance premiums incurred by
former employees after expiration of their Xerox

group insurance.

6. Reimbursement for Life Insurance Premiums

Xerox shall reimburse former employees for the
difference in premiums the employee paid for the same
insurance coverage after his Xerox employee life in-
surance expired.

D. CLAIMS PROCEDURE

The claims procedure for memers of the affected class shall
be as follows:

1. The Commission shall design a questionnaire/claim form
to be sent to potential claimants. Class members who wish to
pursue a claim must complete a copy of the questionnaire/claim
form and return it within forty-five days (45) of their receipt
of the form.

2. The Commission shall furnish copies of the completed
forms to counsel for Xerox.

3. Within forty-five (45) days of its receipt of copies of
the claim forms, Xerox will provide the Commission with informa-
tion concerning the facts and circumstances surrounding the
claimant's termination, together with underlying documents from
the claimant's personnel file and with documents regarding other
similarly situated employees in the terminees' departments who
were not terminated or who were hired within six (6) months of
the termination at issue.

4. Counsel for the Commission will determine the eligi-
bility of the claimant to back pay or adjustment of retire-
ment benefits according to the terms set out in paragraph 8
above.

S. If there is no objection by Xerox, the award as
determined by counsel for the Commission shall be final.

6. In the event that Xerox does object to the determin-
ation by the Commission, the parties. shall submit the question(s)
to an arbitrator for resolution. Such arbitrator shall be
member of the American Association of Arbitrators, shall be a
experienced In age discrimination. and shall be selected by both
parties from a list of at least five (5) names. The Xerox
Corporation will be liable for the costs incurred by submitting
the question to arbitration. The decision of the arbitrator
shall be final and shall be binding on all parties, including the
claimant.

E. RECORD KEEPING AND RZPORTINW

1. Xerox agrees to designate a member of management to
implement this Agreement and to monitor the Company's compliance
with the provisions set forth in the Agreement. The designated
official will be identified at the signing of this Agreement and
will be the contact person concerning questions regarding the
compliance or non compliance with any provisions of this
Agreement.

2. Xerox agrees to a 5 year term of record keeping and
reporting to the commission on all issues regarding voluntary and
involuntary termination of all employees covered by the ADEA.
The 5 year term will begin on the date of the signing of this
Agreement.
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3. Xerox agrees to present to the Commission for review and
comment all proposals for reduction in force of employees covered
by the ADEA, 60 (Sixty) days prior to the initial date of imple-
mentation.

4. Xerox agrees to file annual reports to the Commission
documenting their compliance with the terms of this Agreement.
The first report will be due one year from the signing of this
Agreement and each successive year thereafter.

5. The report shall include the following:

(a) The total number of Xerox employees by name, date of
birth, social security number, date of hire.
location, and job classification.

(b) The total number of Xerox employees covered by the
ADEA that were terminated during the year by name.
date of birth, social security number, location,
job classification and type of termination.

(c) The total number of employees hired by Xerox , date
of birth, job classification, date of hire, and at
what location.

(d) The total number of training assessments performed
for reinstated employees by name, location and a
summary of the assessment results.

Ce) The reports shall be in computer readable tapes
with the job family codes and all other
materials necessary for the Commission's staff
to independently interpret and analyze the data.

Date James N. Finney
Associate General Counsel

Counsel for the Xerox CorporationDate
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re -raP O.S2141M

July 23,1986

James N. Finney, Esquire
xg ""'y Associate General CounselXEROX Systemic Litigation Services

U.S. Equal Employment Opportunity Commission
Washington, D.C. 20507

Dear Mr. Finney::

I am writing in reply to your letter of July 14, 1986, which we
received on July 18, 1986. Your letter and the conclusions that you
state the Commission has reached are a surprise to us and, we
believe, are inconsistent with what has actually transpired in this
matter.

In order to assist in clarifying our position, I believe that it would
be helpful to summarize the chronology of prior events:

* In February, 1984, Xerox received from the EEOC a letter of
investigation into alleged violations of ADEA. This letter
requested voluminous documentary and computer data
relating to the calendar years 1980 through 1983.

* In March, 1984, Xerox met with EEOC representatives to clarify
the scope of the investigation being undertaken by the EEOC
and to reach agreement on the data to be supplied by Xerox.

* In late March and early April, 1984, Xerox began to produce to
the EEOC the agreed upon materials, including many
documents and the initial set of computer tapes.

* On April 19, 1984, and before Xerox had completed its
production of data, the EEOC issued a Letter of Violation
under ADEA and started the statutory process of conciliation.
While we were somewhat dismayed that the EEOC would
issue an LOV before the EEOC had an opportunity to review
the data being supplied by Xerox and to listen to our side of
the case, we agreed to participate in the conciliation process
and to complete the submission of data

* Throughout the time penod between May and August, 1984,
there were various written and telephonic contacts between
the EEOC and Xerox. Xerox completed its submission of data.
There was a meeting to assist the EEOC in analyzing the
computer tapes. There was one conciliation meeting at which
the EEOC indicated that it had anecdotal evidence relating to
the 1980-1983 time period. Xerox asked for information and
offered to investigate such individual cases.

* In September, 1984, a full day meeting was held with EEOC
representatives, inuding yourself, at which Xerox presented
information about the personnel activities in question and a
statistical analysis of what acually happened The EEOC
presented its preliminary statistical analysis and provided
Xerox with one Xerox memorandum about which the EEOC
was concerned. This discussion was limited to the years 1980-XEROX J A 1983. Subsequent to the meeting, Xerox provided to the EEOC
an explanation of the memorandum about which the EEOC
had expressed concern.

* Subsequent to the September meeting, the EEOC requested
that Xerox provide the names of all persons who participated
in voluntary reductions in force in the years 1980-1983. At a
meeting in the EEOC's offices in November, 1984, Xerox
informed you that we would not provide such names and
explained why we took this position. The EEOC at that
meeting agreed to provide Xerox promptly with information
on approximately 100 cases in which individuals had indicated
to the EEOC that they felt age had been a factor in their
termination. Xerox agreed to investigate these cases and
meet with the EEOC to discuss them. This was the last meeting
between Xerox and the EEOC.
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* In January, 1985, in a telephone conversation, the EEOC again
reiterated its intention to provide Xerox with information
about approximately 100 individual cases. There was no
further contact until January, 1986.

* In January, 1986, in a telephone conversation the EEOC again
reiterated its intention to provide Xerox with information
about approximately 100 individual cases. Commission
Counsel informed Xerox for the first time that these cases
were outside the Lusardi time frame, that is after March 31,

L1983.' The Xerox response was that this was a new subject
matter which we would have to consider upon receipt of
details from the EEOC. There was no further contact until
receipt of your letter on July 18, 1986.

Several conclusions flow from the chronology described above:

* Xerox has never been requested to provide data.
documentation or to explain its position for the years 1984,
1985 or 1986 and has not been given the opportunity to do so.

* Except for the January. 1986 telephone call, all discussions
between Xerox and the EEOC have been limited to the years
1981983. -

The basic point is that, during our conciliation proceedings
covering the period 1980-1983, Xerox was never told by the EEOC
until the January, 1986. telephone call that the 1 10 cases to whichXEROXY you now refer actually encompass a .post-Lusardi' time frame.XElworvz Xerox has repeatedly informed the EEOC that, given sufficient
information, it would investigate and address individual daims of
terminations presented to it by the EEOC. We are still ready to do
so with respect to the new claims you mentioned. I called your
office on July 21, 1986, to set up a meeting and am awaiting your
response.

Sincr~youQ

lp E. mth
Assistant General Counsel
Personnel and Corporate Affairs

PES/htl
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August 7, 1986

TO Carlton

FROM Judy

SUBJECT Response to Finney after Smith's request for meeting

XEROX STATISTICAL DATA

Our request for data from Xerox was made in February, 1984;
therefore, we asked for data covering the period May 1, 1980 through
December 31, 1983. After analyzing this data we were able to make
several assertions, with reasonable confidence, as to the apparent
age discrimination practiced by Xerox in the terminations during
this period. This statistical data, along with documentary and
anecdotal evidence, led us to conclude that Xerox developed and
implemented a conscious and deliberate policy of terminating older
workers in order to save money.

We made the decision, in February 1986, not to intervene in
the Lusardi suit because those plaintiffs appear to be ably repre-
sented by-private counsel. We narrowed our focus to the potential
plaintiffs who were terminated after the Lusardi time period which

ends March 31, 1983. These people are a subset of the group on
which our statistical analysis was conducted. Of the 31 persons
who have returned our questionnaires, 21 were terminated in 1983
and so would be included in our analysis. The latest termination
of any person in our group was in August, 1984.

It is clear that Xerox stopped the massive terminations after
the Lusardi suit was filed. Our initial analysis found that
the greatest impact by age seemed to be a reflection of the
Bridge to Retirement program which many plaintiffs allege they
were forced to take. It is clear that Xerox also ended this
program after the lawsuit was filed. It is not surprising that
only one of the 31 people we might represent left in the Bridge
to Retirement in August, 1983.

Beyond the effects of the Bridge to Retirement, we have
statistical analyses, anecdotal and documentary evidence which
show a pattern of discrimination on the basis of age. It seems
reasonable to conclude that this pattern is one within which
the employment decisions affecting our 31 people were also made.
Because these people are a subset of thousands of employees
upon which the statistical analysis is based, it seems reasonable
to include them in our overall assessment of the practices
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implemented by Xerox. We can realistically assess the evidence
relating to these people only in the context of what was happening
throughout the company.

Another factor which leads us to believe that our statistical
analysis properly includes these people is that the expert report
done by Dr. Reisler for the plaintiffs both verifies and
amplifies his initial findings he made while working for us.
After deposing Dr. Medoff, the Xerox expert who made a presentation
to us in the September, 1984 meeting, the plaintiffs have
filed a motion to strike his expert report. He revealed
during his deposition that the analysis undertaken for the
EEOC meeting was done by Xerox employees and some analyses
represented were not performed at all. During his deposition
he virtually disavowed both the report to EEOC and his expert
report in the Lusardi suit. Xerox apparently continues to
exclude any analysis of voluntary terminations and insists
the only proper investigation is of involuntary terminations.
Of course the number of IRIPS is quite small and the real
issue, both in that suit and in our action, is on how voluntary
were the VRIFS.

RESPONSE TO PHIL SMITH

The position of Xerox remains constant. They have responded
to each presentation we have made with the request that we furnish
the evidence of age discrimination we have with respect to indiv-
iduals and the company will investigate. The latest letter from
Smith fails to respond to our settlement proposal and fails to
set out any basis upon which we could negotiate. While Xerox
consistently says it wants to cooperate, it just as consistently
makes clear that any discussion is limited to its terms. Its
terms do not even include any statement that it will negotiate
anything.

For us to meet with Xerox on its terms and present our
evidence with no quid pro quo seems to us to be harmful to
our case and to our strategy in resolving this case. Individual
evidence as to 31 people, which is all Xerox is willing to con-
sider, is both trivial and inaccurate in the context of the
alleged discriminatory actions taken by Xerox. It is interesting
to note that Smith's letter uses the same language as the
recent Xerox motion to decertify the class. In that motion
Xerox asserts that the plaintiffs have no common issues and
that evidence can only be assessed on an individual basis.

-2-
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washigon, D.C. 20507

August 18. 1986

TO: 3 James H. Pinney
Associate General Counsel

THRU: Leroy T. Jenkins
Assistant General Counsel

FROM, X Carlton L. Preston
Judy L. Mathie
Trial Attorneys

SUBJECTs X Conciliation Recommendation, EEOC v Xerox
Corporation

RESPONSE TO PHIL SMITH'S LETER

Attached is our draft response to Philip Smith's reply to our
letter of July 14, 1986, for your review and comment. As you
know, Mr Smith did not respond to the conciliation document that
was attached to the letter but, proceeded into a chronology of
events that stopped short of all of the facts. For example, page
one, paragraph seven, he states that between May and August 1984
there was various communications between the Commission and Xerox
and implied that Xerox had completed the Commission's February,
1984 request for computer data. The reasons for that
communications was that between May and August, 1984 Xerox had
assured us verbally and in writing that the computer data they
sent us was complete and with the proper documentation for our
computer experts to analyze. Their information was completely
false. The Commission wasted time and money searching for the
operating codes and the documentation required to interpret the
data. They did not exist in the data initially submitted,
notwithstanding Xerox's assurance on numerous occasions that it
was there. It took two more submission of data and a special
meeting with the experts before we could substantiate the fact
that they had not given us what we requested. Moreover, they
did not comply with our February 1984 request for data until
seven months later one week prior to the conciliation meeting.

Further in paragraph seven of his letter, Mr. Smith's statement
that the Commission promised that we would offer individual
anecdotal evidence for Xerox to investigate the allegations on
an individual basis is not true. We did offer some anecdotal
evidence at the September. 1984 conciliation meeting in support
of the statistical evidence of the class allegation of age
discrimination, but Xerox was informed of the its class wide
implications.

Our July 14 letter to Mr. Smith was an expressed intent to
provide Xerox with a document that could be used to begin the
resolution of issues in the Letter Of Violation. Xerox has been
very deliberate in their communications with the Commission. They
have never explicitly expressed their intent.not to conciliate on
a class basis for fear that we will send a failure of
conciliation notice. However, we do have some insight into their
bottom line position. In their motion to decertify the class in
the Lusardi case, scheduled for argument in mid September, Xerox
asserts that the Lusardi plaintiffs have no cocoon issues and
that the evidence can only be assessed on an individual basis. We
can concluded from past actions that they will take a similar
position with the Commission when pushed on the class
allegations. Xerox has never articulated a csamitment not to
conciliate this case on the basis of class allegations contained
in the Letter of Violation. We believe it is imperative that
they make a commitment to conciliate on the issues in the Letter
of Violation or inform us that they will not conciliate on the
the class issues before we submit the thirty-one individuals that
we plan to represent.
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LETTER TO THE POST LUSARDI CLAIMANTS

In our meeting on July 30, 1986 we agreed that we would make one
last attempt to contact the post Lusardi claimants that responded
to our questionnaire sent in February 1986. We mailed
approximately 110 questionnaires, 38 claimants responded. Seven
of the 38 were eliminated because they were bargaining unit
employees.' The remaining employees received the certified
letters but did not return the questionnaires. we made an
attempt to contact these claimants a second time by telephone but
with limited success. The attached draft letter is the final
attempt to contact them and determine their intent, if any, in
participating in this case. The letters will not be sent
to those claimants that have indicated, in our telephone contact,
that they were not interested.

STATISTICAL DATA OF THE 31 CLAIMANTS

The statistical analyses performed by DBS Corporation covered the
period from May 1, 1980 through December 31. 1983. After
analyzing this data, DBS was able to conclude with reasonable
confidence that Xerox Corporation participated in a pattern of
age discrimination by terminating employees over 40 years old.
In our February meeting, we narrowed our focus to the Lusardi
plaintiffs that were terminated after March 31, 1983. These
people are a subset of the group on which our statistical
analysis was conducted. Of the 31 claimants who responded to our
questionnaire, 21 were terminated in 1983 therefore they were
included in the DBS analysis. The remaining 10 were terminated
in 1984.

It appears that Xerox stopped the massive terminations after the
Lusardi suit was filed. Our initial analysis found that Vhe
greatest impact by age seemed to be a reflection of the Bridge to
Retirement program which many plaintiffs allege they were forced
to take. It is clear that Xerox also ended this program after
the lawsuit was filed. it is not surprising that only one of the
31 claimants we represent left in the Bridge to Retirement
program in August 1983.

Beyond the effects of the Bridge to Retirement program we have
statistical analyses, anecdotal and documentary evidence which
show a pattern of discrimination on the basis of age. It seems
reasonable to conclude that this pattern is one within which the
employment decisions affecting our 31 people were also made.
Because these people are a subset of thousands of employees upon
which the statistical analyses are based, it seems reasonable to
include them in our overall assessment of the practices
implemented by Xerox. We can realistically assess the evidence
relating to these people only in the context of what was
happening throughout the company.

1 Our Letter of Violations covered only exempt employees.
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U.S. EQUAL EMPLOYMENT OPPORTuNrrY COMMISSION
Washington. D.C. 20507

name
address
city, state

Dear

The Equal Employment Opportunity Commission is in the final
stages of the investigation of age discrimination violations by
the Xerox Corporation. In February of this year we sent you a
questionnaire requesting your assistance in our investigation of
Xerox. As of this date our records indicate that you did not
return the questionnaire. If you think that you were terminated
by Xerox because of age discrimination and desire the Commission
to investigate and conciliate your allegations. either return the
questionnaire immediately or contact this office within ten days
of the receipt of this letter. You may contact Judy Mathis or
Carlton L. Preston, Equal Employment Opportunity Commission,
Systemic Litigation Services, 2401 E Street N. W. Washington,
D.C. 20507, (202) 634-6865.

If we have not received your questionnaire or you have not
contacted the Commission within the ten day time period, we will
assume that you are not interested in pursuing your case and will
close your file.

Time is of the essence.

Sincerely,

Carlton L. Preston
Judy Mathis
Trial Attorneys
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/* ~.\ U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, D.C. 20507

August 18, 1186

Philip E. Smith, Esq.
Associate General Counsel
P.O. Box 1600
Stamford, CT 06904

Dear Mr Smith:

We received your letter of July 23, 1983. Thank you for
responding so quickly to our July 14, 1986 letter to you.

The main objective of our July 14th letter and the attached
proposed conciliation agreement was to present a document that
could be the starting point at which the Commission and Xerox
could meet and begin substantive conciliation negotiations to
resolve the issues in the Letter of Violation CLOV), as required
by Section 7(b) of the ADEA. However, Xerox did not address our
proposed conciliation agreement and offered only to address
individual allegations of termination.

Xerox has consistently requested that the Commission submit the
names of individually terminated employees so Xerox can
investigate the individual allegations of each employee. We are
amenable to providing the names of individual employees, but it
is the Commission's position that these individuals can not be
viewed in isolation, but as members of the class of employees
discussed in our statistical analyses presented at our meeting on
September 24, 1985, and as a part of the pattern and practice of
age discrimination described in the LOV.

We believe it would be counter productive to meet and discuss
only the individual claims, as you proposed in your letter.
However, we are willing to meet and discuss the individual claims
within the context of the class allegaions in our LOV and the
statistical findings. We had high expectations when we sent you
the conciliation agreement that Xerox would review the terms as
they were proposed. We are open to any counter proposal that
adequately addresses the class allegations.

While we feel your response letter did not address our proposed
conciliation agreement, we remain optimistic that Xerox has not
ruled out the possibility of conciliating this case. We hope you
are willing to respond to the issues in the Letter of Violation
and the proposed agreement, so we can reach a quick and equitable
resolution of this case.

Your earliest consideration of this matter will be appreciated.

Sincerely

James N, Finney
Associate General Counsel
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U.S. EQUAL EWLOYNENT OPPORtUlY COMMSION
v v WeAWshtagt. D.C. 217

September 11. 1986

Philip E. Smith. Esq.
Associate General Counsel
P.O. Box 1600
Stamford, 'CT 06904

Dear Mr Smith:

This letter is a follow up to our recent telephone conver-
sation.

As I indicated, the main objective of our July 14th letter and
the attached proposed conciliation agreement, was to present a
document that could be the starting point in which the Comaission
and Xerox could meet and begin substantive conciliation
negotiations to resolve the issues in the Letter of Violation
(LOY) . as required by Section 7(b) of the ADEA. However, Xerox
did not address our proposed conciliation agreement and offered
only to address individual allegations of termination.

Xerox has consistently requested that the Commission submit the
names of individually terminated employees so Xerox can
investigate the individual allegations of each employee. We are
amenable to providing the names of individual employees who have
alleged age discrimination. as well as the names of those
individuals mentioned for comparative purposes. It is the
Commission's position. however, that these individuals can not be
viewed in isolation. They must be regarded as members of the
class of employees discussed in our statistical analyses
presented at our meeting on September 24, 1985, and as a part of
the pattern and practice of age discrimination described in the
LOV.

During our telephone conversation you expressed a willingness to
provide information regarding the post March 31, 1983 individual
claims. In the interest of good faith conciliation. attached is
a list of information we are requesting you to provide in order
that we may discuss specific claims of age discrimination.
However, this should not be interpreted as an abandonment, of our
class allegations, but as a starting point of negotiations. We
trust that your offer to provide the information is still open
within the context of this position.

The request has been structured as narrowly as possible to help
facilitate a expeditious response. We have categorized the
request by facility, group and division when it was possible.

If additional information or clarification is needed by your
staff, please feel free to have them contact Carlton L. Preston
or Judy Mathis. If further clarification of our earlier
telephone conversation Is deem necessary, please contact me.

It would be useful in working through this matter at this stag*
if indeed the running of the statute of limitation was tolled.
You will recall our discussion on this point and you indicated
that you were amenable to do so.

Thanking you in advance for your earliest consideration of these
requests.

Starely.

Associate General Counsel

Attachment
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INFORMATION REQUEST

Facility
Akron, Ohio

Information Needed

Names, ages, qualifications, performance history, salary, of Senior
Technical Representatives in the Akron Service Department from
January 1, 1983 - December 31, 1983

Facilitv
Atlanta, Georgia

Information Needed

For all exempt employees of the Atlanta Refurbishing Group as or
8-1983 to 1984, their names, ages, date of hire, performance his-
tory, qualifications, salaries, positions, and locations. Same
information for all of the employees that left the facility when
the operation ended in Atlanta, along with a statement as to whether
they left Xerox or whether they transferred to another facility.

Facility
Chicago, Illinois

Information Needed

Names, ages, performance history, salary of the 26 Reproduction
Center Managers from January 1983 to January, 1984, along with a
statement of their current positions with Xerox. If they have
left Xerox, indicate the date and reason they left.

Facility
Chicago. Illinois

Information Needed

Names, ages, salaries, qualifications, date of hire, performance
history, of the claims representatives in the US Insurance Group
Crum & Forster in Chicago; from January 1, 1984 through December
31, 1984.

Facility
Columbus, Ohio

Information Needed

Names, ages, qualifications, performance history, date of hire,
salary of exempt employees who were transferred elsewhere when
Columbus facility closed in 1983. Also give the current positions
of those employees still working for Xerox.

Facility
Diablo, Fremont, California

Information Needed

Names, ages, performance history, date of hire, qualifications of
manufacturing engineers (Tech Specialist) at the Diablo facility as
of January 1, 1983 through December 31, 1983. The same information
for manufacturing engineers who were transferred to other Xerox
facilities subsequent to August 31, 1983 and until the Diablo fac-
ility closed. Qualifications, previous position, age of person(s)
that filled the Maintenance Services Facility Manager's position
in 1983-84. Also their current position with Xerox.

Facility
Diablo, Haywood, California

Information Heeded

Ages, performance history, positions, salary, date of hire, current
positions of senior supervisors that left when the Diablo System
closed. Data on Diablo Irvine facility; name, age, performance
history of persons appointed to positions the same or similar to,
senior supervisor from January 1, 1983 to December 31, 1984.

Facility
Diablo, Fremont, California
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Information Needed

Names, ages, performance history, salary, date of hire, current
positions of engineers at Diablo as of January 1. 1984 through
December 31, 1984 - same for those engineers who transferred to
other Xerox facilities when Diablo closed. Current positions of
those who are still employed by Xerox.

Facility
Dallas, Texas

Information Needed

Name, ages, performance history, salary, qualifications, tormer
positions, date of appointment of the new Regional Manager(s) in
Dallas, Texas from Kay 1983 and Hay 1984. Names, ages, performance
history; salaries; qualifications of all persons who filled
management positions in OPD from January 1. through December 31,
1983 and 1984.

Facility
Dallas, Texas

Information Needed

Names, ages, qualifications, salaries, performance history, date
of hire, current positions of persons who were premium auditors in
the Dallas Region as of 7-1-83: the same information for premium
auditors in this group as of 7-1-84.

Facility
HTouston, Texas

Information Needed

Name, age, position, salary, performance history, date of hire,
current position of all premium auditors in U S. Insurance Group
in Houston Region as of January 1, 1984 through December 31, 1984.
Name, salary, performance history, former position of persons
filing the manager of auditing position and the date the position
was filled after January 1. 1984.

Facility
Houston, Texas

Information Needed

Names, age, qualifications, performance history, date of hire,
positions, salaries of sales personnel at the Houston Reproduction
Center between 12/83 and 12/31/84.

Names of exempt employees who transfered from the Center from
January 1, 1983 through December 31, 1983, qualifications, per-
formance evaluations, positions. salaries, and location after
transfer.

Names, ages, qualifications, performance history of managers of
Reproduction Centers in Los Angeles. Chicago, Boston and San
Francisco as of 12/1/83 and 12/84.

Facilit
New Orleans, Louisiana

Information Needed

Names, ages, qualifications previous positions, performance history.
date of hire of all employees in the Administration Group, ISG
Division as of January 1. 1984 through December 31, 1984. Personnel
profile of the Customer Service Department before and after the
operation moved to Dallas. Names of all persons placed in training
prior to the Dallas move and six months after the move, type of train-
ing and the duration.

Facility

New gork, mew York

Information Yeeadd

Names, ages, qualifications, salaries performance history, of
account executives in downtown office of New York state ISD team
from 6/83 to 12/84.
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Connecticut

Information Needed

Names, ages, salaries, performance history, date of hire of Tech-
nical Reps on Team 27 as of 12-83 and as of 12-84. Names, ages,
date of hire, salaries, performance histories of Tech Reps on the
other 12 teams of OPD in the New York City area as of 12-84.

Facility
Middletown, Connecticut

Information Needed

Names, ages, performance history; qualifications of all persons
who filled all editor positions in 1984 in the K through S Division
The same information for all personnel from January 1, 1983 through
December 31, 1984 in the K through 8 Division.

Facilit
o rook. Illinois

Information Needed

Names, ages, performance history, salary, and date of hire of exempt
manufacturing engineers in Central Refurbishing and Condition
Center. Oakwood, IL. as June 1983 through June 1984.

Facility
Psadiena, California

Information Needed

Names, ages, qualification, performance history, salaries of the
approximately 10 persons in the Reproduction Dept. as of 6-1-83,
names of those terminated by Xerox in the divestiture. Names,
ages, qualifications, performance history of person(s) who filled
the Supervisory Position(s) in Production Services who stayed in
Xerox after the divestiture.

Fclity
Pasade-na, California

Information Needed

Names, ages, qualifications, performance history, date of hire,
salary of person(s) in the position of Configuration Specialist
(or the position(s)that replaced that job title) as of September
31, 1983 through September 31, 1984.

Phoenix, Arizona

Information Needed

Names, ages, performance history, date of hire, salaries, qualifi-
cations; positions, of sales reps. as of 6-1-83 through 6-1-84 in
the Business Products Division.

Facility
Pomona, California

Information Needed

Names, ages, salary, qualifications, performance history, date of
hire of the exempt employees who were transferred to Loral. Same
information for the employees who remained at Xerox.

Names, ages, salary, qualification, performance history of the
person(s) who filled the maintenance supervisor position left at
Xerox. If the job changed. please list the new title.

Facility
San Antonio, Texas

Information Needed

Names. ages, performance history, date of hire, salary qualifi-
cations of Claims Supervisors in the San Antonio Region 1/1/84 to
l1l/85.
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Facilit
Sain'tana, California

Information Needed

Names, ages, performance history, salaries, former positions of
current managers at the 10 administrative operation centers. Same
information for the person(s) that filled any vacancy at that position
from January 1, 1984 through January 31, 1985.

Facility

Santa Clara, California

Information Needed

Names. ages, performance history: positions, qualifications,
salaries of all engineers employed from 10-1-83 through 10-1-84
at Versatec, Santa Ana, California. Same information for all
engineers hired during that period.

Webster, New York

Information Needed

Names, ages, performance history, salaries of VRIF's Component Manufact-
uring Organization from 1/1/83 to 1/1/84, names, ages, performance in-
history, qualifications, date of hire of Manufacturing engineers
in the group as of 6-1-83, positions of those employees as of
7-1-84.

Facility
Webster, New York

Information Needed

Names, ages, performance history, date of hire, qualifications of
manufacturing engineers in the Division of Industrial Engineering
as of 6-1-83: positions of those employees as of 6-1-84; names,
ages, performance history, current positions of engineers trans-
ferred out of the groups during January 1, 1983 through January 1,

1984. List any title change for manufacturing engineers on or
subsequent to a transfer, reassignment or any movement to another
work station.

Facility
Webster, New York

Information Needed

Names, ages, performance history, qualifications of all managers
employed in SM TEchnical Operations Division between 12-1-83 and
12-1-84. Naes, ages, qualifications performance history previous
and current positions of person appointed Model Shop Manager in
12-83 between 1-84. Names, ages, performance history, qualifi-
cations, date of hire of engineers in group as of 7-1-83; positions
of those employees of 7-1-84; names, ages, qualifications; perfor-
mance history engineers who transferred out of the group during
the years 1983 and 1984.

Facilitx
Webster, New York

Information Needed

Purchasing Department and Production Control Department: names,
ages, qualifications, performance history; positions, date of
transfer of any person who was transferred into or hired into
the depts between 1-83 and 7-84.

82-546 0 - 88 - 17
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Webster, New York

Information Needed

Names, ages, performance history, qualifications, date of hire of

engineers in RNG group as of 7-1-83, positions of those employees
of 7-1-84; names, ages, qualifications, performance history of engineer
who transferred out of the group during those years. If job title

is different, please list the new title. Names, ages, performance
history, qualification, job titles of personnel in the Computer
Graphic Department from January 1. 1983 through December 1983.
Names, ages, performance history, qualifications, date of hire of

all transfers into the Computer Groups Department from July 11, 1983
to July 11, 1984.

Fclity
Webstier, New York

Information Needed

Names. ages, performance history, qualifications, previous positions
of all management persons employed in the Maintenance Operations
department %hen reorganized in 12/82, their current positions,
Group Division and Unit.

Facility
Wbsiter, New York

Information Needed

Names, ages, performance history, qualifications, engineers who
worked in Quality Control Department 1983 and 1984, names, ages,
performance history; positions; and qualifications of engineers

who transferred into or were hired into dept between 12-83 and
12-84.

Facility
Webster, New York

information Needed

Names, ages, performance history, date of hire, positions and quali-

fications of professional employees in the Material Operations and

Cost Analysis Group as of 6-1-83; positions of those employees as

of 6-1-84. Description of any finance group created to succeed the
Cost Analysis Group. Current positions; ages and qualifications
performance history of the personnel in the successor group.
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Registered, Return Receipt Requested

September22, 1986
James N. Finney, Esquire
Associate General Counsel
Systemic Litigation Service
U.S. Equal Employment Opportunity Commission
Washington, D.C. 20507

Dear Mr Finney:

I am responding to your letter to Mr. Philip E. Smith of September 11
1986. Mr. Smith is retiring from Xerox at the end of this month, and I
will be taking over his responsibilities. I believe that it is imperative
for us to have a meeting as soon as possible to discuss the EEOC
charges against Xerox and your new request for information. t is
clear that there are continuing misunderstandings between us on key
issues relating to these controversies My colleagues and I are willing
to come to Washington on fairly short notice to meet with you and
your staff. Please call me or my secretary (203) 968-3100 to arrange a
date.

At the meeting, we would like to clarify our position on the following
points:

I . Shortly after receiving the Letter of Violation in April 1984, we
indicated our willingness to engage in cqnciliation discussions
with the EEOC. There were several meetings in 1984 which we
thought were 'substantive conciliation negotiations' and
which related to seemingly different people and different time
periods than now are or interest to you. The fact is we are
unclear as to the current thrust of your investigation and of the
subjects about which conciliation is proposed This needs to be
/cdanfied.

2. Since November 1984, we have had a series of discussions about
100 cases of individuals complaining about the circumstances of
their leaving Xerox. We have consistently offered to investigate
those cases, to provide data to the EEOC about them and, if
appropriate, take individual corrective action. We have never
received the information that would enable us to take the steps

/ </ described above Instead, you have now requested data aboutVt / hundreds of employees in many different organizations and
a / geographic locatiohs. This request is burdensome and we do

not understand where the requested data fits into the EEOC's
investigation. While we continue to be willing to investigate
the 100 cases of individuals with claims arising after March 31,
1983, and are not at this time refusing to provide the data
requested, we must understand what the purpose of doing so is.
For example, how does this request relate to i) the 100 cases. (ii)
the April 1984 Letter of Violation, and (lii) your letter of July 14,
1986'

3. Inyour letter you mentioned your statistical analysis presented
at a meeting on September 24,1985. The meeting was actually
on September 12, 1984. There has been no meeting between
Xerox and the EEOC since November of 1984.

4. Mr. Smith tells me that during your telephone conversation, he
did not agree to the tolling of he satute of limitations and that
he would not have the autority to do so.

We remain willing to conciliate and to cooperate with the EEOC's
reasonable requests for further data. However. I am sure that you
will agree that this can best proceed in circumstances where both
parties fully understand the poitions of the other. This is not the case
now and we ask for a meeting to darify misunderstandings and agree
on how to proceed.

Very truly yours,

Christina E Clayton
Assistant General Counsel
Personnel and Environmental
Health & Safety

CEC.;mhy

I115)l
#4�1�
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septembet 30, 1986

Philip E. Smith, geq.
Aesistant Genetal Counsel
Xetox Corporation
P. 0. Box 1600
Stanford, CT 06904

In Response Refe- Tot 86-0-FOIA-241-PA

Deat mr. Smith:

This office received your Freedom of Information Act request on
August 11, 1986. You zrquested access to the file of Lusardi v.
Xerox Corporation, Charge No. 011-82-0889.

Your request is denied at this time because the chazge is
still being administratively ptocessed by this office. Your
request is denied under the seventh exemption of the Freedom
of information Act, S U.S.C. Section 552(b)(7)(A). The seventh
exemption permits an agency to withhold:

(7) Investigatory records compiled for law
enforcement purposes, but only to the
extent that the production of such
records would (A) interfere with en-
foteement proceedings.

Thus, investigatory records compiled for law enforcement pur-
poses are exempt from disclosure to the extent that disclosure
would interfere with enforcement proceedings. Law enforcement
has been held to include civil and administrative proceedings as
well as the enforcement of criminal statutes. Center for Person-
al Policy Review on Race and Urban Issues v. Weinbezez, S02 F.2d
370 ID.C. CIZ. 1974).

Disclosure of documents gathered during the investigation of
an open case would interfere with the Equal Employment Oppor-
tunity Commission's enforcement proceedings in that it might
produce a chilling effect on the -willingness of witnesses to
testify or provide information. See NLRB v. Robbins Tire and
Rubber Co., 437 U.S. 214 (1978): Southern]Coatin Co,,.
v. EeOC, 27 PEP Cases 701 (E.D. La. 1981) Disclo ur at
this time may also have a chilling effect on respondent's will-
ingness to meaningfully participate in conciliation efforts.

Your request. therefote. is denied under Section 552Mb)(7)(A)
of the Freedom of Information Act as disclosure would inter-
fere with enforcement proceedings.

You may tenew your request for disclosure after the administra-
tive process has been completed.

You may appeal the denial of your Freedom of Information Act
request by writing within thirty (30) days of receipt of this
letter to '49. Allyson K. Duncan, Acting Associate Legal Counsel.
Equal Employment opportunity Commission, 2401 'E Street, Y.W.,
washington, D. C. 20507. You must attach this letter to your
appeal letter. Your appeal will be governed by the provisions
of 29 C.F.R. 1610.11.

Very truly yours,

SPENCER H. LEWIS, JR.
Regional Attotney
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XEROX October 6.1986

Leroy T. Jenkins, Jr., Esquire
Assistant General Counsel
U.S. Equal Employment Opportunity Commission
Washington, D. C. 20507

Re: EEOC v. Xerox Corporation
ADEA Investigation

Dear Mr. Jenkins:

In response to your letter to Mr. Philip E. Smith of September 25,
1986, we enclose copies of the relevant portions of the following
documents:

1. Form 8-K, Current Report, dated February 23, 1984.

2. Form 8-K, Current Report, dated May 3,1984.

3. Form 10-Q, Quarterly Report for the quarter ended March 31,
1984

4. Form 10-Q, Quarterly Report for the quarter ended June 30,
1984.

S. Form 10-0, Quarterly Report for the quarter ended September
30, 1984.

6. Form 10-K, Annual Report for the fiscal year ended December
31, 1984.

7. Pages 28 and 29 of the 1984 Annual Report to Shareholders
(relerenced to in item 6).

8. Form 10-Q, Quarterly Report for the quarter ended March 31,
1985.

9. Form 10-Q, Quarterly Report for the quarter ended June 30,
1985.

10. Form 10-Q, Quarterly Report for the quarter ended September
30, 1985.

11. Form 10-K, Annual Report for the fiscal year ended December
31, 1985.
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Page 2
Leroy T. Jenkins, Jr., Esquire
October 6, 1986

12. Page 34 of the 1985 Annual Report to Shareholders (referred to in
item 6).

13. Form 104-, Quarterly Report for the quarter ended March 31,
1986.

XEROX 14. Form 8-K, Current Report dated June 26, 1986.

15. Form 104-, Quarterly Report for the quarter ended June 30, 1986.

These constitute the filings made with the Securities and Exchange
Commission that Xerox has made pursuant to the Federal securities
laws with regard to this matter since the EEOC issued its Letter of
Violation in 1984.

Xerox made these disclosures in good faith and on the advice of
counsel. Any specific description of Xerox' understanding of its
obligations would reveal privileged attomey/client communications.

As for the documents you request, there has been no correspondence
exchanged by the SEC and Xerox concerning this matter. internal Xerox
documents, if there are any, relating to Xerox' disclosure of the EEOC
matter in SEC filings would be covered by the attomey/client privilege.

Very truly yours,

Christina E. Clayton l
Assistant General Counsel
Personnel and Environmental Health & Safety

CEC/htI
Enclosures



515

,oent Offer
br 4,Ot OtXerok

_e~~~~~~d La Rr.I i wlr
"a x ra C= Tatern Piwh

bJhto~de~eU 'In Philadelphia
__~~~~~~~S, saaa LwX bs_4m d

. ch * v a L.,w o .,,.as
umunan Jobsha J Cupat, a -d 'd eaJ mep me

Maim ~~~~~~~~~~~~~a sbwtf

U. L l~tom~buin~mlbsam. u a SIS ~eP s bum b ha d_, 1 , the
unm an jobs Cut au AfJ ts fl toe u eba a

a tuW .., - S a.~ ltiny~bud adorniat -no '*ae g to Pane Fmiut us q~~pme yin. d 0 s Zue, XSm ex- fr
~r U!; I 7.n 7.-h."Xet t sd T .

)rwj VugL~luu~~~~y ~i~AS Sghbsta mChanga .e

Sm eid h ma S -east Lw a r Lw S 1 t: h apmmt us b U

~bs U ~ S~wm habuy~ Mans - I.. Ml. S C-A..1. Xis,.;

t~~~~~~~~~~~~~~-mm ftctyw bat my= we* Xabb Beach

et qer~ am m~ meham W Ltw to woems t w Z. Ts ab s-
ad ads gma L d = =m 01 o1,ut.loaD t - s

t"onw Slig h t n* t Cthb1Cmpeaungxtens
P. Zo ee - h e-i m MB hi_win beps v. I- eam W M. admest m 5: dT htbmhaa~w do usbesesk to ntha bab ~ sh t LI I = biw adO IM

y h ma e i clu d _ e ~~~~~`" Wt.U,, 0 We= -T

~~~ Sh~~~~~~Awale * bs bm.gh wm P~e .

)nly Sligh~t~ Changes dwitF b )ttl A e, t

Cldasse sat i hats Sm w Foelm U Man

ls oct. . thes Zkbw d -, .anGoresm 'aD~ bid ae aw t. y

winsMao o to hoo how gales S A;s . -it' Ca pauE ted
C.. Iti Offer for Allied~~~~Wa Smso mta fwumk

ad scltdossf am e ft.. 53=t-u* M estinalw Sm nmneAn uo guo s orK mmUshom am he .uti U Chid 1-q LI a~h
Vs d wa t -i t CDrmn besl con hMO, (..1 5Fba~woe ntmP
lbdtW to ros m,.s g W 0aM3a m. Yjb La~~ami e Laid aSm ay kdMy to s-tak Sa rlA. ll0ha l2a M =Cni a EIt=dad safttokag ls jb a- to~ Sm.W SW # mil Apt.noaltoba .

mtmmo~roily sL~w bat iaM b. diecwc bWd UadWbaoImdL W1d~m t~me Flu off.to ~ ~ fo pluvstism The Camem ch T boaftnd

moee 1. y 0. t-s .0de dom baSOdPmddw bwpta -d1 ism Wideaintoto U. sm~~~ ~~~.m ~ c~wtomy? b h 1Lt "at M utCs~suamlUO De3ft~~,Setti Ceepau
i puhnaaresas Ha Amad priulayjust,~~~~~~~~~~hambime itbaupa



516

o: JAJ - - _ -

PRESENTATION MEMORANDUM DRAFT
Direct Suit

1. Introductory Information

A. Parties:

1. Defendant: Xerox Corporation

2. Plaintiff: EEOC, on behalf of a class of 50 former

Xerox employees

B. Commission Charges: Pursuant to the procedures set

out in 57(b) of the ADEA, the Commission issued a Letter

of Violation to Xerox on April 19, 1984. Three prospective

plaintiffs in this lawsuit have filed charges of age

discrimination.

C. Location of Facilities: Xerox corporate headquarters are

in Stamford, Connecticut, while its facilities are located

nationwide. Most of the facilities upon which this

lawsuit is focused are located in New York state.

California, and Texas. The lawsuit would be filed in

the District of Connecticut.

D. Size of Work Force: The number of salaried employees

in Xerox and its subsidiaries is about 56.000. The

Commission's suit would be limited to former salaried

employees.

E. Nature of the Proposed Suit: The Commission's proposed

complaint aileges that the Xerox Corporation wilfully and

deliberately discriminated against former salaried em-

ployees aged.1 firo 40 to 70 on the basis of their age in

terminating them involuntarily and forcing them to re-

tire while younger people were hired or were retained

as employees. The suit would be limited to those who

were terminated between April 1, 1983 and the date of

the filing of the lawsuit. Included in that group

are sales workers, engineers, administrators, financial

analysts and marketing representatives.

The relief sought by the Commission on behalf of

these illegally terminated employees would include re-

instatement where appropriate, back pay, adjustment of

pension benefits and any necessary adjustment of health

or life insurance benefits.



517

11. Nature of Defendant's Business

The Xerox Corporation is an important nationwide company

whose business includes the manufacture, research and

sales of computers, reproduction and business informa-

tion systems, facsimile cormmunications products, office

products, and other related activities. Xerox subsidiaries

include Ginn Publishing, Western Union, and Versatec Systems.

Xerox facilities are nationwide but are concentrated in

the northeast. particularly in upper New York state, around

Dallas, Texas, and in California. Personnel decisions,

systems, and re.:ords arc centralized in the corporate head-

quarters in Stanford, Connecticut.

III. Administrative Record

A. Summary Case Processing Chronology

1. Dates Charges Filed: A Letter of Violation was

issued April 19, 1984. Individual charges were

filed by three persons who are prospecive class

members in the lawsuit.

2. Dates of Determinations: no determinations have

been made by the Commission on individual charges.

B. Administrative Record--Narrative

1. Direct Investigation by headquarters Systemic

Programs was begun on February 7, 1984.

2. Based on its nationwide investigation, the Com-

mission issued a Letter of Violation, on April 19,

1984, that commenced conciliation pursuant to ADEA

57 (b).

3. Conciliation efforts have continued since issuance

of the LOV. During the entire investigation and

conciliation Xerox has been uncooperative in supply-

ing requested data. Xerox has consistently main-

tained that its actions were not discriminatory and

has declined to consider any broad based settlement

and relief.

The Commission has fulfilled the standards to be met

in conciliation. We have undertaken an independent

investigation of the allegations of discrimination,

we have presented Xerox with a summary of the evi-

dence of age discrimination, and we have attempted

to achieve voluntary compliance. We have held four
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formal conciliation meetings in addition to corres-

pondence and telephone conferences. As provided

the Act, the statute was tolled for a year while

the commission conciliated.

During concilation Xerox was informed that the

terminated employees can seek back pay. of the ways

in which it could achieve voluntary compliance, and

of the possibility that the Commission would pro-

ceed to litigation should conciliation fail. In

addition, Xerox has been invited to express its

views of the allegations of discrimination and has

done so at length.

IV. Scope of Proposed Suit

The proposed suit would he filed on behalf of 48 class mem-

bers. The suit would involve three Xerox divisions which

have been most heavily implicated in the involuntary termi-

nations of older workers. Most of this group of 48 were in

professtional positions such as engineer or were sales reps.

As noted above, the relief sought for this group includes

back pay, rein-Adement, and adjustment of retirement benefits.

The geographical scope of the proposed suit is nationwide,

although its focus would be in New York, California and Texas.

The Xerox headquarters in Connecticut maintains a centralized

computerized personnel data system containing records for all

employees nationwide. During our investigation we have devel-

oped and organized a computerized data base which would be

suitable for use during our litigation.

The Commission's investigation has not found direct

evidence of age discrimination in promotions or in hiring.

Though we have indications that Xerox seldom hires persons

over 40, we have no charge by any unsuccessful applicant

which alleges age discrimination. Many of those who were

terminated allege that there were open jobs to which they

could have been transferred rather than be terminated, and

the Commission's suit would cover that aspect of an apparent

discriminatory practice.

Our investigation has not uncovered any evidence of

a pattern of discrimination on the basis of race, national

origin, or sex. There have been some charges making those

allegations, but upon review the allegations were found to
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reflect an individual incident or to be insufficient to

support a cause determination.

V. Other Related Actions

u S d : xe O, (oD .D.N.J.) a class action suit

alleging conpany W!.-. 3ge discrimination by Xerox, was filed

March 8, 1983. The original plaintiffs in this action were

sales representatives who were terminated after long and suc-

cessful careers with Xerox and who filed charges of discrimi-

nation with the EEOC when they learned that they had been re-

placed by younger new hires. The court has established a cut-

off date, so that those eligible to opt-in as plaintiffs are

those whose cause of action arose on or before March 31, 1983.

By this date, 1300 plaintiffs have opted into this suit which

alleges across the board age discrimination against all

present and former employees aged 40 to 70.

Preliminary discovery conducted in this suit has supported

the allegations made by plaintiffs that Xerox. in order to cut

costs, in late 1981 designed and implemented a massive program

to get rid of older, higher paid employees and replace them

with lower paid new hires. Because the initial burden of

showing a prima facie case for 1300 plaintiffs whould be too

cumbersome and time consuming, the court has allowed the plaintiffs

to select a random sample of SO plaintiffs as a representative

group. Showing a prima facie case for the persons in this sample

will allow the plaintiffs to maintain the lawsuit as a class

action under 516 (b) of the Fair Labor Standards Act and to

expand the discovery beyond the sample group. Although the dis-

covery as to this group of 50 is complete, there has not yet been

an evidentiary hearing concerning their individual allegations.

During the initial stages of this suit. Xerox has filed five

appeals in the Third Circuit concerning procedural aspects of

.filing and maintaining such a suit as a class action. Xerox

so far has lost each of its arguments in both the district and

circuit courts.

VI. PROOF

A. General EEO-1 Profile

The proposed suit would cover only former salaried

employees who were aged from 40 to 70 when they were terminated.

The following general information regarding the Xerox workforce

is of interest. According to the 1986 EEO-1 Report, Xerox

employed 68,143 persons, of whom 8175(12%) are black, 3746 (5.5%)
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are Hispanic, and 26,438 (38.81) are women. The same statistics

for the combined categories of officials and managers, pro-

fessionals, and sales workers are as follows: Total 29,000:

black: 2652 (9.1*0: Hispanic: 867 (3t): women: 8427 (29%).

B. Proof of Issues for Suit

Evidence concerning possible age discrimination by Xerox

has been gathered from many sources including interviews

with charging parties, potential plaintiffs, and plaintiffs in the

Lusardi lawsuit; statistical analyses prepared by an outside

expert, information submitted by Xerox, and information obtained

during discovery in the private lawsuit.

Although we have narrowed our focus to the time period after

April 1. 1983. the eniloyment policies of Xerox and the specific

circumstances of the terminations of our group of prospective

plaintiffs can only ; examined within the context of the actions

of Xerox taken between 1980 and March 31, 1983. Consequently,

some of the evidenc' Aiscussed is from this earlier period. It
is clear that this evidence is directly related to the discrimina-

tion which continued throughout the period at issue here.

Evidence of Companywide Pattern of Age Discrimination

The issues in this proposed lawsuit arose when the Xerox

Corporation, in response to financial pressures, undertook ex-

tensive restructuring and organizational changes in order to

become more competitive in the high technology industry. The

evidence obtained by the Commission shows that Xerox embarked on

a conscious and deliberate program which violates the ADEA by

eliminating older, higher paid employees and by replacing them

with younger new hires. The company not only saved money in

salaries but also was able to reduce its short term prospective

costs in that the new hires, in contrast to the employees who

were forced to leave, were far away from eligibility for any

retirement benefits.

This program was most intense in 1981 and 1982. The filing

of the Lusardi lawsuit in March, 1983 corresponds with a sudden

drop in the number of forced early retirements, but the termi-

nations of older workers continued through 1983 and into 1984.

It now appears that Xerox is reactivating this effort to elimi-

nate older workers. On October 16, 1986 Xerox announced that

it plans to reduce its professional workforce by offering early

retirement benefits to 4000 of its senior employees. The news-

paper account quotes Xerox officials as stating that lay-offs
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will be necessary if too few older workers take advantage of

this offer.

Throughout our Investigation and conciliation. Xerox has

maintained that a .mn. ive reduction in its workforce was neces-

%ary to reduce cost- and that this reduction was accomplished

by voluntary terminations and through the use of objective

criteria for the infrequent involuntary terminations.

Our evidence shows that from 1980 through 1983, Xerox

actually hired many more employees than the number who left. 1/

Rather than reducing the number of employees, Xerox was replacing

the older, highly paid professionals with new hires who make

less money. Several sources who were high level Xerox officials

have outlined independently a pattern of directives issued to

midlevel managers at meetings that that they must get rid of

the 'old-timers' and that they must 'counsel out' these

employees. There is much evidence, both anecdotal and documentary,

that older workers were targeted for elimination from the

Xerox workforce. Voluntary reductions in force with an offer

of severance benefits were always followed by an involuntary

RIF. older workers were 'counselled' that failure to take

the 'voluntary' offer would result in termination with no

benefits.

The evidence which outlines a deliberate corporate

policy of getting rid of its older workers dates from 1982

and 1983. We fully expect that during discovery we can obtain

similar evidence regarding the post 1983 time period.

Because the official company policy concerning reductions

in force is to choose those for termination on the basis of

performance evaluation and tenure with Xerox, absent age dis-

crimination we would expect that the majority of terminees

would be newer, younjer employees.

Instead, we have found that not only were most terminees over

40 but that the number of terminees over 40 was consistently

disproportionately large compared to the ages of the Xerox work-

force.

1/ Our computerize' personnel records have a cut-off date of
December 31. 1991 hich was immediately prior to our first
request bor int-'ation. Requests to Xerox to furnish an
u pate on thebs 7-fords ur tv supply data regarding indiv-
iduals whom we hase identified have been refused.

9
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Analysis of computer records from 1980 through 1983 shows

that during the period Xerox RIFed 2598 salaried personnel 2/

who were aged 40 or more at termination, while 22, 768 persons

under 40 were hired for the same job categories. In 1983, the

specific period on which our proposed lawsuit focuses, 559

persons were RIFed, of whom 65.5% were over 40. During the

same year, there were 5711 new hires, only 6.7% of whom were

over 40. During this year when 65.5% of the RIFs were of

persons over 40, only 36.% of the Xerox salaried workforce

was 40 or more.

The major job categories affected by the RIFs were en-

gineering. sales and sales management, support services,

editorial and publishing positions. technical and customer

service, scientific and research positions. There were 47

RIFs in Engineering in 1983, whial at the same time there

were 325 new hires. The average age of the new hires was

28.5. while the average age of those RIFed was 46.2. During

that year. there were also 21 RIFs in Sales and Sales

Management, while there were 1441 hires in this category.

While the stat';rical analysis shows a marked pattern

of disproportionate impact on employees over 40, the factual

question which remains is whether those person categorized

the company as voluntary RIHs were truly voluntary. Xerox

has, in its presentations to us and in defense of the private

lawsuit, omitted so called 'voluntary RtFs' as it asserts

that those who left in this category could not have been

discriminated against since leaving Xerox was their choice.

While undoubtedly some who left were truly voluntary, the

amount and nature of evidence that many who were termed as

voluntary RIFs by Xerox only left to avoid termination with

no severance benefits has led us to regard all RIFs as part

of one category. Repeated requests to Xerox to furnish us the

names of the persons it calls voluntary RIFS, so that we might

verify Xerox's assertion, have been refused.

Victim Identification

Persons in the prospective plaintiff group were terminated

during the period from April 1. 1983 to July 30, 1984. All but

2/ We have used Tot-, RIFS which are the combined voluntary
and involuntary '-s. The reason for using this total is
discussed in the flowing pages.
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15 of the group were terminated in 1983. most of the group

members worked for the Reprographic Business Group in Webster,

New York, in which massive RIFs took place in late 1982 and

early 1983. These RIFs continued at a slower rate throughout

1983.

These 48 individuals have been identified through several

means, including contacts with the private plaintiffs and

charges of discrimination filed with the Commission. Although

we have extensive computerized personnel records, Xerox has

consistently refused to furnish names of its employees or former

employees. There ia no practical way to identify individuals who

have not come forward on their own. It is expected that during

discovery additional individuals who allege discrimination on the

basis of age will be identified.

The group for whom we have sought relief during conciliation

and who would be plaintiffs in our proposed lawsuit includes

former engineers, managers, sales persons and clerical workers.

most of these former employees allege that they were forced

to resign or retire when they were given the choice of taking

a 'voluntary' RIF program or being involuntarily RIFed with no

severance benefits. The group also includes several who were

terminated involuntarily when divisions or plants closed

or functions were moved elsewhere; in addition, there are

4 former employees of the U.S. Insurance Group, a Xerox

subsidiary, who were fired with the allegation that their

performance was inadequate.

Anecdotal Evidence

Typical of the allegations of age discrimination from

the Reprographic Business Group in Webster, New York is the

story of a former business analyst. This former employee,

who worked in the accounting division of the R8G, was at 53

the oldest professional employee of 15 in his unit. After

the announcement that the unit had to be reduced by three

professional employee-os, his manager told him that he was vul-

nerable to the involuntary RIF which was coming and that his

only chance to get severance benefits was to take the early

retirement program being offered. This employee had organized

the unit several years before and had consistently received above

average performance evaluations. There was no allegation that

his performance was deficient in any way; rather, his manager

told the employee that instructions had been given that he, the
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manager, was to get the employee to leave. Although this em-

ployee had the longest tenure in his department he was the

only one in the unit to leave the company. The only two others

in the department who were over 50 also had to leave the accounting

unit, but they transferred to other departments. They left

during a subsequent RIF. The 53 year old business analyst was

replaced by a person in his early forties. Another open position

to which the RIFed employee tried to transfer was filled by a

man in his thirties. By taking the early retirement, this employee

has had his retirement benefits cut by about two thirds of

what it would have been had he worked until 65, when he planned

to retire. He was out of work for 2 years and the job he was

able to get pays 512.000 less than his job at Xerox.

Xerox highlights the fact that many of the terminated

employees were given the bridge to retirement option at termi-

nation. This option allowed an employee over 52 1/2 years

old to receive up to 15 months severance pay spread over 30

months until they were eligible for retirement at 55 years old.

However, all of the 'mployees we have contacted who took the

bridge to retirement Cption did so involuntarily.

The following 53 year old terminated account executive

is typical of the employees who took the option. He had

worked for Xerox in its New York sales office for 20 years.

For 18 of those years he had been a member of the President's

Club (composed of employees who exceed their sales goals for the

year). His last three performance ratings were 4's and S's

in a 5 point rating system. Nothing in this employee's record

indicates that he was not a consistently good performer. He

states categorically that he did not want to retire when he

wae asked to do so by his supervisor. However, he saw how

'old timers' in his division were being assigned to unfamiliar

and inferior territories in which they were unable to achieve

their sales quotas. He felt that he had no alternative but

to take the 'voluntary' bridge to retirement option. He had

planned to work until he was 65. As a result of his forced

early retirement his life insurance Was reduced from a $300,000

policy to 55,000, he had his medical benefits reduced, his

social security benefits will be reduced and his benefit plan

from Xerox, which was based on age 65 retirement is much less

than it would have been had he been allowed to continue working
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there. Although he is again working for another company, he

has had to take a S27,000 pay cut.

The facts belie the Xerox assertion that those it terms

as voluntary RTFs chose to leave because some better alternative

was open to them. M.-ny of those in the group of prospective

plaintiffs remain u-employed or have taken jobs which pay much

less than they made at Xerox. Several have lost their houses,

moved across the country to find work, and have been unable to

continue to send their children to college. It is clear that

the current economic circumstances of the prospective plaintiffs

could hardly have been chosen voluntarily.

VII. CONCLUSION

During our investigation of allegations of age discrimination

at Xerox, we have developed our data base with a view toward

litigation. We anticipate that updating this data base, hiring

an expert to analyze and to draw conclusions from this data

would not involve great expense. It is also anticipated that

we would be able to use the data obtained by the private plaintiffs

in the Lusardi lawsuit and that this information would be helpful

to our case as well.

As the agency charged with enforcement of the ADEA, the

Commission has an obligation to be involved in important cases

to the extent that it can help shape the development of case law

and can insure that victims of illegal age discrimination are

afforded appropriate relief. Although the number of persons

in the prospective class is small here, the issue of forcing

older workers out in order to save money is an important one

with wide social implications. In addition, the issue in

regard to actions by Xerox, is one of high visibility. If

the EEOC is to vigorously enforce the ADEA, it cannot passively

allow such appafentl/ blatant illegal acts to continue. Based

on the evidence of -deliberate age discrimination by Xerox and

its failure to conc :iate, we recommend thdt the Commission

approve the filing .i- the attached complaint.
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U.S. EQUAL' EMPLOYMENT OPPORTUNITY COMMISSION
Washington, D.C. 20507

>tf !d-~~~~~trfl C ~3U
CERTIFIED
RETURN RECEIPT
REQUESTED

Christina E. Clayton
Assistant General Counsel
Personnel and Environmental

Health & Safety
Xerox Corporation
Office of General Counsel
P. O. Box 1600
Stamford, Connecticut 06904

Dear Ms. Clayton:

I am In receipt of your correspondence regarding the charge issued
by the Commission under the Age Act. Our attempts to reach you by
telephone have been unsuccessful.

My conversations with your predecessor, Mr. Smith and the subsequent
letter from me to him, dated September 11, 1986. outlined data which would
facilitate any serious settlement discussion. In those conversations, I
stressed to Mr. Smith that time is becoming a factor. The charge is
several years old. and some members of the class stand in jeapardy of
losing their claims if the running of the statute is not tolled. These
points were reiterated In the correspondence, and you might care to
review it.

I have heard the Company's position regarding the time frame of
the charge, through Mr. Smith. Nothing on the face of the charge, or
in any communication of which I am aware indicate or suggested, that the
focus would be limited to the time frame suggested by representatives of
the Company.

If you, nevertheless. believe that there is something further to
clarify, we, or members of our respective staffs, can meet as you suggest.
Since the statute Is not tolled, the meeting should take place at the earliest.
For purposes of facilitation. an agenda should be set beforehand.

I will have a member of the staff contact you for that purpose within
a few days.

Sincepely. /

James N. Finney
Associate General Counsel
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January 14, 1987

MEMO TO FILE

SUBJECT: CONCILIATION MEETING WITH XEROX, 1-14-87

In attendance:

XEROX- Richard Paul, EEOC- Jim Finney
Phil Smith, former Assoc. GC Leroy Jenkins
Christina Clayton, Asst. CC Jim Scanlan

Carlton Preston
Judy Mathis
Catherine Vaughn

Scope of our LOV/Time Period of our Focus

The first topic of the meeting, as introduced by Mr. Finney,
was the scope of our Letter of Violation. Xerox repeated its re-
cent assertions that our focus on persons terminated after
March 31, 1983 is new and is contrary to what we told them in
the past. Much discussion followed about Xerox's stated
reasons for believing we had confined our investigation and
any possible relief to the pre-March 31, 1983 period. We
recited several instances when we had specifically declined
to limit our focus and when we had let Xerox know we were
definitely looking at the persons allegedly discriminated
against after the time when they would have been eligible to
opt into the Lusardi lawsuit. When asked to relate any time
when we had stated that we are limiting our investigation to
pre-March 1983, Mr. Paul agreed that we had never specifically
stated that.

This discussion about the time upon which we are focusing
seemed to resolve the dispute about what we told them and what
they had been led to believe. (I would expect Xerox to
reiterate its argument if we file suit and it responds with a
general attack on our good faith in concilating) We made the
point that the proposed conciliation agreement sent in July
1986 focused on this post-Lusardi group for settlement purposes
but that any litigation we undertake would probably encompass
a much larger group representing a wider period of time, possibly
back to 1980.

One point about this time period was of interest in relation
to the facts of our case. Ms. Clayton stated that if we are
talking about the time after mid-1983, then 'that was a whole
new world at Xerox because the man-power reductions were
complete by then. They later argued a rather contradictory
position in saying that there were thousands of people who
could be affected by a general tolling of the statute. This
statement was in the context of discussion about those terminated
in 1983 whose rights will soon expire.

Individual or Pattern and Practice Focus

one of the major questions Xerox had today is whether our
objective is to make a settlement concerning the rights of the
100 people we have discussed or whether we seek to vindicate the
rights of a broader class. They wanted to know whether pro-
viding the information requested would mean that our focus would
now be confined to these individuals. Leroy pointed out that we
consider this case to be one of pattern and practice age discrimi-
nation rather than a series of individual events about which people
have complained. we stated that the events in which these people
may have been involved are, in our view, examples of widespread
practices. We made the point several times that we will continue
to look at the pattern of age discrimination which took place
across time and throughout the company. We stated that although
these individuals have come to our attention, we do not confine
ourselves to a consideration of their individual allegations.

There was much discussion about who said what to whom regarding
the possible trade of the names, of the 100 persons we have Identified,
for specific comparative information about their alleged discrimina-
tion. Smith remembers hearing about these 100 persons in November,
1984 and discussing a trade. He stated that he believed the
names were forthcoming in January, 1985 and that we had agreed to
give Xerox the names after which it would respond with some
information. Our collective recollection is that we agreed to
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provide a narrow and specific request for information about each
person but that our providing names was tied to some commitment by

Xerox to settle the overall charge or to toll the statute.

In discussing our information request that has been outstanding

since September, 1986, Ms. Clayton characterized it as burdensome
and went into some detail about the difficulties in gathering such
specific information from many different facilities. (Previously

Xerox has argued that we have only asked for company-wide data so
how can we know any specifics and how can they respond to our
allegations if they cannot point to particular people or facilities)

She stated that Xerox needs the names of the persons so that it
can investigate the situation and reconstruct the events. With
the names, Xerox could 'test for relevancy' and without the
names, she says, 'Xerox is working in a vacuum." She said that

if we give Xerox the names of the people, it will investigate the
allegations of discrimination, give us the personnel file and, to

'the extent Xerox deems appropriate" -it will give us the data we
request. Later she agreed to use Rule 26, F.R.C.P., as the
standard by which Xerox would decide what information it would
make available to the EEOC.

We explained in some detail why an independent investigation
by the EEOC cannot be carried out in such a context and why we are
unwilling to let Xerox make the determination of what information
to give us in relation to a particular person. Later we agreed
in principle that using the Rule 26 standard is reasonable.

Discriminatory Practices Tdentified

Ms. Clayton made repeated assertions that the EEOC has never

told Xerox what discriminatory practices it is alleged to have
carried out. These statements, also made by Mr. Paul and Mr.
Smith, seemed to be directed toward a future argument that EEOC
has not fulfilled its obligation, under the ADEA, to notify the

company of its discriminatory practices and to give the company
a chance to respond. Ms. Clayton said that they have never been
given the opportunity to give their position and that 'we've never
gotten to respond to Johnny Jones' allegations.'

We set out our recollections regarding this issue. We
pointed out that we had explained to Xerox at some length during
the September, 1984 meeting how our evidence shows it has dis-

criminated against its older workers. In addition, we gave
examples of other meetings during which we discussed the Xerox
practice of coercing employees to take a 'voluntary" termination.

At the end of the meeting, Mr. Finney said that we would pull
together further examples of our notices to Xerox and would
include them in our next letter.

Positions on the Ultimate Questions

Mr. Finney put on the table our offer that we are willing
to give Xerox the names of the persons we have identified in
return for:

1. the commitment by Xerox to provide the data requested;
2. the commitment by Xerox to a schedule for production of

the data: and
3. a written agreement by Xerox to toll the statute of limi-

tations while we continue our conciliation.

The Xerox response to this offer was that the top management,
or CEO, has made the decision that Xerox will not agree to a general
tolling of the statute. Mr. Paul agreed to talk to David Kearns
again about our request for a general tolling and said he would
send us a letter next Monday as Mr. Kearns is away until then.
On the question of a tolling which would be specific as to the
100 people we would name, they agreed to consider that along
with their management and call us tommorow with an answer.

Mr. Paul stated that the Xerox view of the statute of limita-
tions is that it exists for a good reason and that 'we have al-
ready had tolling for a year based on the Letter of Violation."
He continued that they believe there has been ample time so there

is no need for further tolling.
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We explained that we cannot let this conciliation drag on

past the time when the lawsuits by aggrieved persons would be

untimely. We made the point that tolling the statute is a

further attempt to foster settlement by allowing us to continue

to work on resolution in an administrative context. We outlined

the procedure we follow in our next step, which is to recommend

litigation to the Commission. Mr. Paul agreed that this is the

decision we have to make.

In setting out the Xerox position as to conciliation, he

stated that they are unwilling to conciliate as a classwide

issue any of the VRIP programs.' He said that after looking at

the ViiIF programs for the defense of the private lawsuit, they

are convinced that their VRIF programs were good. They are

willing to address individual cases of people who think they were

treated unfairly in some VRIP program. He allowed that he does

not doubt that some individual managers may have incorrectly

implemented the programs. According to Paul, Xerox is willing

to conciliate: (1) practices other than those associated with

VRIF programs; (2) IRIFS: and (3) individuals who may have left

in a VRIF.

In discussing a scenario that assumed Xerox and EEOC had

reached agreement on the issue of tolling, both Paul and Clayton

agreed Xerox would supply information after it had been 
provided

the names. They said they would provide the information 'exped-

itiousl y which later they defined as 3 months to completion.

They said they would provide a 'rolling' response, submitting 
the

information as they receive it. Both Clayton and Paul agreed with

Smith's statement that they had always assumed that after they pro-

vided initial information a process would follow in which we would

ask questions and Xerox would respond with additional or 
clarifying

data. We agreed with Xerox that the 3 month period would begin

when we provided the names of individuals.

Commitments

Ma. Clayton is to call Mr. Pinney tomorrow regarding

tolling the statute for 100 individuals. Next Monday they are to

write us a letter regarding general tolling after or. Paul talks

to David Fearns. The Xerox letter to us is also to describe

their understanding of the further conciliation process we dis-

cussed today.

We said we would also write a letter, although we did not

specify when. (After the meeting, Mr. Pinney directed that this

letter be a response to the Xerox letter) We commited to 
pulling

together the instances when we have discussed with Xerox its

alleged discriminatory practices. In addition we stated that our

letter would set out our understanding of the points discussed 
in

today's meeting.
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203 329 700

of Gn Mea Co .,f.l
BY HAND

January 20, 1987

James N. Finney, Esquire
Associate General Counsel
Systemic Litigation Service
U.S. Equal Employment Opportunity Commission
Washington, D. C. 20507

Dear Mr. Finney:

This is to confirm the tentative agreement that we reached last
Wednesday on a procedure for further conciliation and also to report
to you Xerox' position regarding the tolling of the statute of
limitations.

We agreed that the EEOC would begin the process by submitting to
Xerox the names of the 100 individuals who have complained about
the circumstances of their terminations. Although we did not discuss
it at the meeting, it would be helpful if the EEOC would also supply a
statement of their particular claims. Xerox would then investigate
each one of these cases and provide the EEOC with the information
requested in the attachment to your letter of September 11, 1986 if
the information is relevant to the cases and otherwise
unobjectionable under the principles set forth in Rule 26 of the
Federal Rules of Civil Procedure. Xerox also would provide the EEOC
with its position on each of these cases and, as we have stated many
times, offer to compensate any of these individuals whom we find to
be the victims of age discrimination. Xerox' submission would be on a
rolling basis and would be complete within three months of our
receipt of the list of names.

Xerox management has accepted our recommendation to toll the
statute of limitations on the claims of the 100 named individuals. The
tolling would commence upon Xerox' receipt of the names and would
continue for six months. Needless to say, the tolling would not revive
claims that turn out to be time-barred as of the tolling
commencement date. Xerox management will not agree to toll the
statute for an action on behalf of unnamed employees or a class.

As we stated at the meeting, Xerox continues to believe that it has
not engaged in any systemic violation of the ADEA. The EEOC agreed
to identify for Xerox the alleged practices that it considers
discriminatory on the basis of age.

We look forward to your response.

Very truly yours,

COLF \A t
Christina E. Clayton f
Assistant General Counsel s \\'
Personnel and Environmental Health & Safety q,3

CEC/htl

XEROX
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__ U.S. EQUAL EMPLOYMES OPPORTUMTY COMMISSION
WbyWgte, D.C. 2007

February S. 1987

Christina E. Clayton. Esquire
Assistant General Counsel
Personnel and Environmental Health

& Safety
Xerox Corporation
P.O. Box 1600
Stamford, Connecticut 06904

Ret EEOC v. Xerox Corporation

Dear Ks. Clayton#

We have received your letter of January 20. 1987. You
feel we had reached a tentative agreement at our meeting on
January 14, 1987. It is the Commission's understanding,
based upon your letter. that Xerox will agree only to a
tolling of the statute with regard to the individuals who
have complained to the Coamission and whose claims are being
represented by us for purposes of conciliation. In return
for this agreement, Xerox would. as soon as practical, but
within three months, submit to the Commission the information
that we requested in our letter of September 11, 1986.
provided that the information requested is deemed by Xerox to
be relevant. and such information Is allowable under Rule 26
of the Federal Rules of Civil Procedure (F.R.C.P.).

With regard to the meeting which was held on January
14th, it was not our understanding that any tentative
agreement had been reached. It was-our understanding that
you and the other Xerox representatives would return to
Stamford and inquire from higher management whether It would
be willing to agree to a general tolling of the Statute while
conciliation efforts continued. If Xerox was willing to
agree to that contingency, the Commission would provide the
names of approximately 100 former Xerox employees. Xerox
would, on a 'rolling, basis, (to be completed within 3
months) provide the Commission with the Information requested
in our September 11, 1986 letter, provided the Information
requested was allowable under Rule 26, F.R.C.P. Upon receipt
of this Information. and any other position statement or
information provided by Xerox. the Commission would analyze
each claim and facilitate further discussions with Xerox on
those claims end on the various practices which the
Commission believes violate the Age Discrimination in
Employment Act (ADEA).

Your letter makes it clear that there were different
understandings reached at the January 14th meeting. You.
also, appear to have clarified your position at that meeting
by Insisting upon unilateral determination by Xerox of
whether information requested by the Commission is relevant,
It was specifically asked at the meeting whether the scope of
your determination to send the information requested was
limited to the parameters of Rule 26, P.R.C.P. The response
to the question was 'yes.'

This supplementation and Xerox's refusal to agree to a
general tolling illustrate why it apr7ars that further
conciliation efforts will be futile. At this point, we
believe it will be helpful to capture in this one letter the
Commission's view and position on the processing of this
charge to date.

On February 7, 1984. the Commission issued a letter
commencing a directed investigation Into possible ADEA
violations. This investigation was triggered by a large
number of charges that had been filed with the Commission
around the country by individuals claiming to be adversely
affected. Those alleged violations revolved around Xerox's
series of programs designed to reduce through voluntary and
involuntary means its labor force CRIrs).
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The Commission conducted its investigation recognizing
that the Statute of Limitations was running on all individual
claims. To conduct its investigation, the Commission had
included a detailed request for information in its February
7th letter. The Commission received some non-statistical
general information on charging parties and policies in
March, 1984. Xerox did not provide the crucial statistical
and computerized data requested by the Commission at that
time. Xerox complained about the volume of that information
and specified that it would take a minimum of 26 weeks to
provide that information to the Commission.

When some of that information was produced by Xerox in
July of 1984, it was critically incomplete. Despite
assurances by Phil Smith and others from Xerox that it
contained all of the codes necessary to analyze the
information, family job codes were missing. Lower level
Xerox personnel verbally confirmed that they knew that all of
the information (including the family job codes) was not
produced. It was not until September, 1984, that Xerox
supplied readable computer records.

During the time the Commission was experiencing the
frustration of ascertaining the completeness of the
information provided by Xerox, and trying to analyze that
information, it also interviewed the charging parties and a
large number of other former Xerox personnel, including an
individual who assisted in the designing of the reduction In
force plans. Their collective testimony indicated that the
RIPs were implemented in an overwhelmingly involuntary
fashion, and were designed to hit older workers the hardest.
The Commission obtained copies of memoranda, one of which was
presented to Xerox, which indicated that the programs were
aimed at replacing longer tenured, higher paid employees of
Xerox with lower cost new hires.

The Commission analyzed all of the information that
Xerox had provided pursuant to the Commission's initial
request for information. Our analysis revealed a
disproportionate impact on protected age group members, both
with regard to voluntary and involuntary terminations.

The above specified information from witnesses and
Xerox, the failure of Xerox to provide all of the information
specifically requested by the Commission (particularly the
Commission request for the names, addresses and telephone
numbers of all former Xerox employees who 'voluntarily'
resigned from Xerox during the period of time covered by the
comission's request), the receipt of misinformation
concerning the completeness of the information presented by
Xerox, along with the quickly passing statute of limitations.
led to the issuance by the Commission of a Letter of
Violation on April 19, 1984.

Xerox should note, and this point is important, the
level of proof in an investigation is "reasonable cause' to
believe that discrimination exists. This burden is an
administrative one and is a significantly lesser burden than
that imposed by a trial court. This burden was satisfied by
weighing all aspects of the investigation that was completed
within the time frames with which the Commission must comply
to avoid sacrificing any potential claimant's rights.
Xerox's own actions. inactions and delays contributed to our
findings.

Further, the Commission wants Xerox to be abundantly
clear on what was found. The Commission has found that Xerox
engaged in a series of programs which violated the ADEA by
involuntarily (or with the use of undue influence) operated
to disproportionately terminate employees over the age of
forty, and most particularly those over the age of fifty.
These programs are diverse. The commission does not know all
of these programs because of the restrictions Imposed by
Xerox on what information it would release to the Commission.
Elowever, the commission has reasonable cause to believe that
there are several such programs. These programs have
discriminated in their aim and in their implementation.
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We continue to regard the issues here to be those of a
pattern and practice of age discrimination, rather than a
series of individual events. We 'regard the complaints of
individuals who have come to our attention to be examples of
policies and widespread practices that originated at Xerox
Headquarters and were implemented in local facilities
nationwide.

The Commission has not placed any artificial limitation
on the time period during which Xerox has engaged In these
practices. Any supposed limitation has been created by
Xerox. It is without foundation, and not the result of
anything the Commission has proffered.

We feel that we have made ample attempts to conciliate
our findings. We held several meetings with Xerox in 1984.
during which Xerox was permitted to present its position and
view of its RIP programs. we listened, considered what was
presented, but heard nothing that would justify altering our
findings. Specifically, the Company's presentation on
September 12, 1984 was overly simplistic and drawn against
only two broad categories of age groups. The presentation
solidified our finding that there were programs (eg., the
bridge to retirement program) which were clearly, by
definition, aimed at older workers, and which were
implemented in a discriminatory fashion. Xerox's position
concerning the 'voluntariness of the programs was in direct
contradiction to hundreds of interviews of former employees.
Moreover, Xerox's refusal to provide the Commission with the
names of voluntary RIPs' lent further Incredibility to
Xerox's position. We firmly believe that a good many, if not
most of these voluntary, terminations were not voluntary,
but were involuntary.

We held additional meetings, and telephone conversations
with representatives from Xerox. In a last effort to resolve
this matter, the Commission offered to provide the names of
potential victims, in exchange for certain information
pertaining to them and similarly situated Individuals and a
general tolling of the Statute. This has been rejected by
Xerox. Xerox has said it refuses to conciliate on the
voluntary RIF program." Moreover. Xerox continues to insist

that there is no issue of pattern and practice
discrimination, but merely, perhaps, isolated instances.

In a nutshell, for conciliation purposes only, the
commission insists upon Xerox making offers of reinstatement
to the persons for which the Commission is willing to provide
names who were adversely affected by Xerox's policies, making
back pay arrangements to these individuals, adjusting pension
and other benefits, and eradicating all policies and
practices which operate to involuntarily terminate protected
age group workers. We would also insist upon a general
tolling of the statute Of limitations for all victims since
March 31, 1913. We, again, offer these parameters to Xerox.
If within five (5) days of the receipt of this letter, Xerox
has not accepted these general terms, we have
no alternative but to deem conciliation to have failed
pursuant to Section 7(b) of the ADzA, and Systemic Litigation
Services will seek authority from the Commissioners to file
sui t.

S~iner It

4 N. Finney
Associate General Counsel
Systemic Litigation Services
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*, . .U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
W&Shisglon, D.C. 20507

..'f FEB 1 8 1987
MEMORANDUM

TO: Leroy T. Jenkins, Jr.
Assistant General Counsel

PROM: James N. Pinney 0
Associatc Gencral Counsel

SUBJECT: Xcrox Presentation (litigation recommendation)

The following are some of the questions we can expect to
encounter in presenting the litigation recommendation in the
Xerox matter. The general premise is that the employer was faced
with a need to adJust the size of the workforce downward. This
may have resulted in the elimination of certain Jobs, or the
merging of elements of certain jobs to produce jobs with different
substantive context.

l. The relevant years under focus?

2. The size of the workrorce at the beginning or the pro-
cess, and the size of the workforce currently. Afu i-
LU ! IG, Wv b 5.444

3. Pinpoint, if we can, where Jobs were lost; and where
they re-emerged. Also state, to the extent that we know
whether the re-emerged Jobs were/are substantially
diffcrent, or, for the most part, essentially the same
Jobs but with dirrerent titles.

U. The number of individuals who are complaining of age
discrimination. Include and identify the numbers of such
individuals in the private lawsuit, as well as the number
who are being represented by the Commission.

5. -le number and percentage who waje "voluntary", and those
who were 'involuntary". PAY 'J-1-' v. 4.., q.

6. Capsulate the expert's opinion and have a copy of his
report ready to be submitted if asked for.

7. A clear and concise statement of our theory of violation,
and Xerox's theory of defense.

8. We will need to describe the nature and content of the
offer to elect "voluntary" retireoent--and,"involuntary"
retirement. There Is a notion that this former was very
attractive. We have maintained that there was more than
an element of "arm twisting" in this process. We need
to describe what that was, and how it worked. It la my
impression that the most persuasive case we can expect

to be able to make, If at all, should involve repeated situations
where--after the offers and elections were made and taken, Jobs
which were said to be slated for elimination, in fact, continued,
or reappeared, with non-protected age group personnel--and in
roughly the same general geographic location.

The above are some of the points covered in our meeting. I
may think of others before we are ready to present this to the
Commission. This Is also in addition to those other issues which
you were going to handle.
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U.S. EQUAL EMPLOYMENT OPPOIUNTTY COMMISSION
Washington. D.C. 20507

February 25, 1987

MEMORANDUM

TO Johnny Butler
General Counsel (Acting)

FROM James N. Finney
Associate General Counsel

SUBJECT I EEOC v. Xerox

This memorandum is in response to your request for in-
formation relating to our proposed litigation against the
Xerox Corporation for violations of the ADEA. Following is
a discussion of the evidence we have obtained and analyzed,
along with a chronology of our investigation and conciliation.
Attached to this memorandum are letters between the EEOC and
Xerox which reflect each party's position.

The Commission's letter of February 5, 1987 contains a
summary of our findings, as well as a review of our repeated
efforts to achieve a successful resolution of this case. As
our letter points out, we regard the issues here to be those
of a pattern and practice of discrimination rather than a series
of individual events. Our evidence shows that Xerox-developed
and implemented a series of programs which violated the ADEA
by forcing older workers to leave the company. These programs
have discriminated both in their intent and in their imlplementa-
tion.

The position outlined in this letter is consistent with
our past offers and representations to Xerox regarding the
issues in dispute. Throughout our investigation and concili-
ation, Xerox's actions and assertions have not been in keeping
with a sincere or good faith effort to resolve its violations
of the ADEA. Contrary to its protestations, Xerox has not been
cooperative in supplying requested information and, in fact,
misrepresented what computer data it furnished for a period
of six months. Xerox has consistently refused to discuss its
voluntary RIF programs beyond its statement that employees
freely chose to take the offer to leave.

Further conciliation would be unproductive and potentially
harmful to those injured by Xerox policies and practices.
Because we have given Xerox every opportunity to settle
this case in the administrative stage, the time limit for

many of the potential plaintiffs has become a real considera-
tion in our future actions. We have received more than thirty
Congressional inquiries in the past few months regarding our
progress in this case. Further delay could irreparably harm
the rights of these aggrieved persons.

As early as September, 1984 we were making the same summary
points to Xerox as reflected in our last letter. In that
meeting, during which presentations were made by experts from
both sidesl/ we showed compelling evidence of a pattern of
deliberate age discrimination undertaken by Xerox. our evidence,
consisting of statistical analyses, testimony from former Xerox
officials, copies of memos circulated at the highest levels of
Xerox management, has never been rebutted by Xerox.

1/ Xerox's expert, Dr. James Medoff, did not perform any analysis
on VRIFs at the instruction of Xerox. He also later admitted,
during his deposition in the Lusardi v. Xerox suit, that
the analyses in his report for us and inIthiereport submitted in
Lusardi were performed by Xerox employees although he made the
presentation. Both analyses were performed on the same data.
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our expert's analysis of the computerized employment data

showed a dramatic pattern of terminations among employees aged

50 to 54. This pattern was at odds with the stated Xerox policies

to protect the longer tenured workers. In addition, we presented

documents and testimony. For example, we produced a memo

circulated among top officials which outlined a strategy for

saving the company money by 'replacing older workers with low

cost new hires.' We recited the testimony of a former personnel

manager of a major Xerox division who states that top level

managers were giving specific instructions to get rid of older

workers by 'counselling and coaching' them to take the VRIF

offer or they would be terminated with no severance during the

next IRIF. We sought explanation for the fact that Xerox had

hired many more people than were RIFFd and for the fact that

new employees were being sought and hired for the very jobs

held by terminated older workers.

Subsequent analyses and information has confirmed and added

to the evidence that Xerox was engaged in illegal age discrimina-

tion. Our expert, hampered by Xerox's witholding of the proper

documentation to read its computer data until a few days before

our meeting, could not perform a leisurely and in-depth analysis.

His later report, performed for the plaintiffs in Lusardi v.

Xerox, augments his earlier work for us. He found that itf the

RIis from the Xerox workforce had been made without regard to

age, we would expect to see an outcome like that shown on the

Xerox tapes less than once in a trillion times. In 1983 em-

ployees over 40 were 36% of the workforce during the period at

issue, while they accounted for 55% of the IRIFs and for 77% of

the VRIFs.

In addition, we later found that the Xerox IRIF analysis,

which purported to show no difference by age, had been misrepre-

sented in that new college hires have been exempted from consid-

eration for IRIF for two years after hire and were therefore

not counted in the analysis. We have recently gotten a memo

from that time period in which Mr. Smith, Associate General

Counsel, instructed all personnel managers to make counts of

RIFS and remainaing employees in a way most advantageous to the

company. At the top of the memo is the statement, "figures don't

lie, but . . .'

Our original investigation was begun when it came to our

attention that many age charges had been filed against Xerox

which alleged a deliberate attempt by the company to eliminated

its older employees to save money. We also became aware of the

Lusardi v. Xerox lawsuit, filed in New Jersey in 1983, which

M350pTaintiffs eventually joined. As we interviewed charging

parties who had worked in many different facilities across the

country and who had held different jobs, their stories were

very much alike. A pattern quickly emerged: a Xerox division

would announce that because it needed to reduce personnel costs

it was offering a VRIF program. This VRIP was followed by an

involuntary RIP. During the VRIF employees who were *vulnerable'

were told that if they did not take the VRIF they would probably

be terminated during the coming IRIF with no severance benefits.

They all told of statements by managers that they had been

instructed to 'counsel and coach' their older employees to

leave or of friends who had declined to take a VRIF only to be

terminated in the following IRIF.

The only Xerox response to these hundreds of similar

statements is that the VRIFs were voluntary. Our investigation

has found that potential plaintifts have frequently suffered

financial hardship that could hardly have been voluntary. Many

have had their retirement benefits cut by 2/3 while they are

job hunting at So years of age.

A defense of economic necessity is nor available to em-

ployers to justify terminating their older workers. "A differ-

entiation based on the average cost of employing older employees

as a group is unlawful . . .* 29 CFR 1625.7(f).
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Courts have found in other cases with facts like those
here that the companies were in violation of the ADEA by
targeting older workers for termination. In EEOC v. Sandia,
649 F.2d 1383 (10th Cir. 1980, the employer, Tike Xerox, an-
nounced that it must have a reduction in force to reduce costs.
Like Xerox, the company ostensibly offered the opportunity
to leave voluntarily with severance benefits. The court found
however, that the employer had actually selected employees be-
tween 52 and 64 for RIF and that they had been coerced to
leave in a deliberate strategy to reduce costs by eliminating
those who made the highest salaries and who were close to getting
retirement benefits.

In considering whether employers have violated the
ADEA, courts have consistently held that in order to establish
a prima facie case of age discrimination terminated employees
do not have to show they were replaced in exactly the same job.
They must show only that there were jobs available which they
were qualified to perform and that younger persons were treated
more favorably. See e.g. Hagelthorn v. Kennecott CoEp., 33 PEP
977(2nd Cir. 1983); Wlliams v. General Motors, 656 F.2d 120
(5th Cir. 1981). It is well settled that if an employee
can present evidence that he was forced to retire or resign,
then his resignation or retirement is involuntary. EEOC v.
Chrysler Corp. 546 F.Supp. 54, 69 (E.D.Mich. 1982): aff'7TT733
F. 2d 749 (6th Cir. 1984)

We have many times set out for Xerox our allegations of its
specific actions which appear to be in violation of the ADEA, our
evidence in support of those allegations, and the actions which
the law requires Xerox to take in order to resolve the charge of
discrimination. We have focused particularly on our evidence
that many of the persons termed as voluntary terminees by Xerox
were, in fact, forced to leave the company. Xerox has never
rebutted our evidence and has never, except for the analysis of
IRIFs presented by Dr. Medoff, discussed above, responded
directly to our findings. Xerox has, on the subject of voluntary
RIFs, consistently refused to provide information. The total
support it has offered on this central dispute is its statement
that we should believe them when they say the programs were
entirely voluntary.

-4-
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washngston. D.C. 20507

MAR -3 98

MEMHO RANDUM4

TO : William H. Ng
Deputy General Counsel

FROM : Richard 0. Ko er
Acting Legal Counsel

SUBJECT : Cipriano v. Board of Education

We have reviewed your office's memorandum to the Commission regarding
the Cipriano early retirement incentive (ERI). As we have discussed, we
are ou tnTng in this memorandum additional issues and options that we
believe should be brought to the Commission's attention. It is our
understanding that this menorandum will be attached to your action meo-
randum for transmittal to the Commission. Because of the time constraints
involved. we are attempting to highlight the pertinent issues rather than
to provide an exhaustive analysis.

I. Choice of Action

Your office recommends that the Comission intervene in the District
Court case. as requested by the District Court Judge. The Cmission
should consider providing a document to the court which Is narrow in
scope for the following reasons: First, the 1986 ADEA amendments in the
OCnibus Budget Reconciliation Act, H.R. 5300, which added section 4(i) to
the ADEA, will have a significant impact upon the ERI issue. It is our
view that after the effective date of section 4(1, generally in 1988,
benefits under an ERI would be covered under section 4(i) rather than
under section 4tf)(2). Assuming our view is correct, an ERI rule promul-
gated under section 4(f)(2) would have a very short lifespan. The
Commission may prefer that any action In the Cipriano case, under section
4tf)(2), be narrowly focused rather than wide-iraingni.

Secondly, as you are aware, the Commission has been considering a
draft ERI Opinion Letter requested by the Michigan Education Association.

Finally, considering the peculiar facts of the Cipriano case. as
outlined in your Memorandum, and considering that JudgeieTrTndly's opinion
has locked the District Court into several key legal positions (i.e., that
the plan violated section 4(a)(l), that the plan potentially is eligible
for the section 4(f)(2) exception), this case might not be the most appro-
priate forum for setting overall policy. Rather, an Opinion Letter (or
a Policy Statement) might present a more workable medium for establishing
such policy. II

It. Legal Analysis

In our view, there are three primary legal theories under which the
Cipriano plan could be analyzed.

I/ Indeed, the Commission may wish to participate as amicus, rather than
is an intervenor, so that we would not be so closely bound to the 'law of
the case.'
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A. Option I

As Indicated in your memorandum, one could determine that the ERI
was 'not so closely related to the retirement plan as to be swept into
section 4Mf)2)'s coverage.' General Counsel Mmo. at p. 27. 2/ Such a
position could be viewed as consistent with prior Commission psitiofns in
such cases as Yestnghuse and Borden's. (Those cases, however, did not
involve retireient r itYes but rather severance pay after plant
closings.)

Under this approach, the analysis would be limited to determining
whether or not the ER2 violated the provisions of section 4(a)(1l). In
Ciprianeo the Court of Appeals has already determined that such a viola-
iThnlhais occurred. 3/ Under Option I. the inquiry would thus cease after
the finding of a 41;)111 violation since the 4tf)(2) defense would be
unavail able.

Assiming. however. that the District Court will follow the direction
of the Court of Appeals In holding the ER! to be a section 4(f)(2) plan.
the employer would have the burden of showing that the disadvantageous
treatent of older employees was not a subterfuge to evade the purposes
of the Act. With respect to most employee benefit plans, the employer
can demonstrate lack of subterfuge generally only by showing 'that the
lower level of benefits for older persons is justified by age-related
cost considerations,' 29 C.F.R. 860.120(d). 4/ It is extremely unlikely
that the employer In Cipriano could make such a showing.

B. Option I!

A second alternative would be to analyze the ERI and the underlying
pension plan as a unit, rather than as two discrete plans. This option
is consistent with the Circuit Court opinion which found the ER2 to be a
'supplement' to the main pension plan. 5/ The Court would analyze the
case in the same way as under Option 2 except that the plan at issue
would be the pension plan/ER2 combination, not just the ER2 standing
alone. The Court would cmbine the benefits available in the ERI and
pension plan for purposes of the section 4(a)(1) analysis. Thus, while
the ERi alone might provide greater benefits for younger employees than
for older employees, a section 4(a)(l) violation, the ER! plus the pension
benefit might provide equal or greater benefits for the older employees
and the combination could be In ccupliance with section 4(a)tl). 6/
Under Option 11, we would argue that a section 41f)(21 analysis rould be
appropriate should a section 4(a)(l1 violation be shown even had the
Court of Appeals not already stated that section 4(f)(2i is applicable.

2/ While the Court of Appeals determined that the ERI was a
section 4(f)(2) plan, such finding may still be opeTo
challenge.

3/ But see Option III for a contrasting viewpoint.

4/ The neut sentence orf that section reads: 'The only exception to this
general rule is with respect to certain retirement plans.' The
exception, while not completely clear, seems to Indicate that 'age-
related cost considerations' can never be a justification for the
lowering of pension benefits for eiTijyees who have not attained
normal-retirement age. Such a reading of the regulation would be
inconsistent with the reading of section 4(f)(2) taken by the
Comission in the 1979-1986 post-normal retirement age benefit
accrual rules project.

5/ In Westinghouse. the court refused to compare pension benefits to
non-pension severance) benefits, considering the two benefits to be
unrelated in substance. Such view is supported by 29 C.F.R. 860.120(f)
I2), which states that a pension benefit and a non-pension benefit
cannot be compared, for section 4(f)(2) purposes, as a 'benefit
package.' However, there Is no reason provided in the regulation why
two pension benefits cannot be compared, or cosbined.

6/ The ER!, under the ERISA definition, would be a pension plan. Section
M3211A) of ERISA. While the Department of Labor carved out such ERISA

employee benefit plans as sick leave or vacation pay plans from the
section 4(f)(2) definition of 'employee benefit plans,' there does
not seem to be any such justification for removing ERl's from the
section 4(f)(2) definition.
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C., Option III

In Options I and II, it was asswped that since the Cipriano plan
paid lower benefits to retiring employees over the age of 60 than to
retiring employees between the ages of 55 and 60. a section 4(a)(1)
violation existed. In thts Option, however, we consider alternative
theories under which no section 4(a)(l) violation would exist.

(1) The employer claims that all employees had, at some point,
an opportunity to participate in the ERI. Assuming the employer's claim
is correct, employees age 60 at the time the ERI was adopted had only one
year to decide on acceptance, while employees age 55 at that time had
five years to decide. The fact remains, however, that all employees,
including Ms. Cipriano, could have retired at or before the age of 60 and
could have received the ERI bonus. Ms. Cipriano. in choosing voluntarily
tb continue in the employ of tk ,.iplayer, volunt~arily waived heFr7riht
to receive the ERI. Even though today a 60-year-ol3 employee could
retire with an ERI bonus. wtile Ms. Cipriano could not, the younger
employee only would be exercising an option that Ms. Cipriano voluntarily
waived at age 60.

(2) The ERI could also be viewed as a salary replacement plan,
similar to the analysis in Britt v. E.t. duPont de Nemours S Co., 768
F.2d 593 (4th Cir. 1985). Since the younger employees are foregoing more
years of potential earnings than are the older employees, then arguably
they are entitled to a larger salary replacement. Citing to Patterson v.
Inde nt School District, 742 F.2d 465 (8th Cir. 1984), thie Brtt
Court m the folloinsservation:

. [The severance payments for giving up
the contract right to work represented
compensation. Since a younger worker gives
up the right to work for a longer period of
time, the sliding scale of diminishing benefits
was appropriate, and instead of representing
discrimination on the basis of age, simply
reflected the reality that younger workers
deserved more wage-substitute pay than an
older worker closer to retirement age . . .

Britt, 742 F.2d at 595 n. 4. It is not inconceivable that this approach.
caitned with the fact that the older workers in Cipriano (those over 60)
were not being encouraged to give up their contra-cTcir1t to continue
work (no incentive available after 601, would lead a court to conclude
that a Cipriano-type plan does not violate section 4(a)(l).

111. Recoiendation

Since the 1986 ADEA amendeents may render the section 4(a)(l)/4(f)(2)
analysis herein moot for most cases arising after 1987, we recomoend that
the Comeission not attempt in the Cipr1ano case to set a sweeping statement
of policy. Rather, it should prov1d the minimum input that is consistent
with its duty to the court. With regard to the three options set forth
in Part II, we believe reasonable arguments can be made for each of them.

IWe will be available to join with you in your briefing of the
Comuissioners should you desire.
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MEMORANDUM N

TO Clarence Thoma, Chairman
R Gaull Silberman, Vice Chairman
Tony E. Gallegos, Commissioner
Fred W. Alvarez, Commissioner

FROM : William il Ns P n
Deputy Gene.ra 1of~

SUBJECT Background information for the briefing on the
status of the directed investigation of Xerox
Corporation.

In response to the request for background information, we are
forwarding copies of a proposed presentation memorandum, which
we received from Systemic Litigation Services on March 9, 1987.
on the above indicated case. The presentation memorandum has
not been thoroughly reviewed or approved by this office. We
are forwarding the document only for the purpose of providing
basic information on the history and nature of the case.

cc: James N. Finney
Associate General Counsel
Systemic Litigation Services

PRESENTATION MEMORANDUM

Direct Suit

I. Introductory Information

A. Parties:

I. Defendaht: Xerox Corporation

2. Plaintiff: EEOC, on behalf of a class of former

Xerox employees

B. Commission Charges: Pursuant to the procedures set

out in Section 7(b) of the ADEA, the Commission issued

a Letter of Violation to Xerox on April 19, 1984.

Three prospective plaintiffs in this proposed lawsuit have

filed charges alleging class-wide age discrimination.

C. Location of Facilities: Xerox corporate headquarters are

in Stamford, Connecticut, while its facilities are located

nationwide. Most of the facilities upon which this pro-

posed lawsuit is focused arc located in New York state,

California, and Texas. The lawsuit would be filed in

the Southern District of New York.

82-546 0 - 88 - 18
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D. Size of Work Force: The number of salaried employees

in Xerox and its subsidiaries is about 56,000. The

Commission's suit would be limited to former salaried

employees.

E. Nature of the Proposed Suit: The Commission's proposed

complaint alleges that the Xerox Corporation wilfully and

deliberately discriminated against a class of salaried em-

ployees aged from 40 to 70 on the basis of their age in

terminating them involuntarily and forcing them to re-

tire while younger people were simultaneously being hired

or retained to perform the same work. The suit would

'bm.limited to those who were terminated between April

1, 198iland the date of the filing of the lawsuit.

Included in that group are sales workers, engineers,

administrators, financial analysts and marketing

representatives.

The relief sought by the Commission on behalf of

these illegally terminated employees would include re-

instatement where appropriate, back pay, adjustment of

pension benefits and any necessary adjustment of health

or life insurance benefits.

11. Nature of Defendant's Business

The Xerox Corporation is a major nationwide company

whose business includes the manufacture, research and

sales of computers, reproduction and business informa-

tion systems, facsimile communications products, office

products, and other related activities. Xerox subsidiaries

include Ginn Publishing, Western Union, and Versatec Systems.

Xerox facilities are are concentrated in the northeast,

particularly in upper New York state; around Dallas,

Texas, and in California. Personnel policy decisions,

systems, and records are centralized in the corporate head-

quarters in Stamford, Connecticut.

III. Administrative Record

A. Summary Case Processing Chronology

1. Dates Charges Filed: A Letter of Violation MLOV)

was issued April 19, 1984. Individual charges

- alleging class-wide age discrimination were filed

by three persons who are prospecive class members

in the lawsuit.

2. Dates of Determinations: no determinations have

been made by the Commission on individual charges.
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B. Administrative Record--Narrative

1. Direct Investigation by headquarters Systemic -<

Programs was begun on February 7, 1984.

2. Based an the pattern of violation found d

its nationwide investigation, the Coonis

issued a Letter of Violation on April.:l

that comienced conciliation pursuie ae

7(b) of the ADEA.

3. Conciliation efforts have continued sines a

of the LOV. During the entire investigation and

conciliation Xerox has been uncooperative in supply- I

ing requested data. Xerox has consistently main-

tained that its actions were not discriminatory and

has refused to discuss its voluntary Reduction in

Force programs during conciliation. Xerox has de-

clined to consider any broad based settlement and

relief to resolve the violations of the ADEA alleged

in the LOV.

The Commission has fulfilled the standards to be met

in conciliation. An independent investigation of the

allegations of discrimination was conducted, Xerox has

been presented with a summary of the evidence of age

discrimination, and the attempt was made repeatedly

to discuss means available to achieve voluntary com-

pliance. Five formal conciliation meetings were held,

in addition to correspondence and telephone conferences

As provided by the Act, the statute was tolled for a

year while the Commission conciliated.

As required during conciliation. Xerox was informed

that the terminated employees can seek back pay, of

the ways in which it could achieve voluntary compliance

and of the possibility that the Commission would pro-

ceed to litigation should conciliation fail. In

addition, Xerox was invited to express its views of

the allegations of discrimination and the EEOC has

carefully listened to and considered its presentations.

Xerox consistently maintained that it would conciliate

only on the basis of some individual complaints and

would not address any of its overall policies.

After our last meeting, on January 14. 1987.

the Coxmission gave formal notice to Xerox that
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conciliation has failed. During the meeting, and

in the EEOC's letter of February S. 1987 (attachment

A) we outlined our findings and informed Xerox that,

in light of our evidence, the inquiry end potential

relief cannot be reduced to a few isolated individual

persons.

Xerox has refused our offer to continue conciliation

discussions in return for its agreement to a general

tolling of the statute.

IV. Scope of Proposed Suit

The proposed suit would be filed on behalf of a class of em-

ploye66 who were terminated from Xerox after March 31, 1983,

who were over 40 years of age at their terminations, and who

allege that their termination was caused by illegal age dis-

crimination. Forty-eight of these class members are presently

identified, as they attempted to opt into private ADRA liti-

gation now pending against Xerox. (see infra) These indiv-

iduals' claims were outside the time period covered by that

suit and they consequently sought the Commission's assistance

in pressing their claims of discrimination. From the infor-

mation available, it appears that the maximum number of

prospective class members would total approximately 200.

The suit would involve three Xerox divisions which have

been most heavily implicated in the involuntary terminations

of older workers. Most of this group of 48 known class

members were in professional positions such as engineer

or were sales representatives. As noted above, the

relief sought for this group includes back pay, reinstatement,

and adjustment of retirement benefits.

The geographical scope of the proposed suit is nationwid.

although its focus would be in New York, California and Texas

The Xerox maintains.in its Connecticut headquarters, a centr

ized computerized personnel data system containing records fo

all employees nationwide. During the investigation, the EEOC

developed and organized a computerized data base, from the

Xerox records, which would be suitable for use during liti-

gation.

The Commission's investigation has not found direct

evidence of age discrimination in promotions or in hiring.

Though evidence indicates that Xerox seldom hires persons

over 40, no charge has been made by any unsuccessful applicant

that alleges age discrimination. Many of those who were
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terminated allege that there were open jobs to which they

could have been transferred as an alternative to termination.

The Commission's suit would cover that aspect of an apparent

discriminatory practice.

Our investigation has not uncovered any evidence of

a pattern of discrimination on the basis of race, national

origin, or sex. There have been some charges making those

allegations, but upon review the allegations were found to

reflect an individual incident or to be insufficient to

support a cause determination.

V. Other Related Actions

Lusardi v. Xerox, (D.N..) a class action suit

alleging company wide age discrimination by Xerox, was filed

March 8, 1983. The original Lusardi plaintiffs were sales

representatives who were terminated after long and successful

careers with Xerox. They filed charges of discrimination

with the EEOC when they learned that they had been replaced

by younger new hires. The court has established a cut-off

date, so that those eligible to opt-in as plaintiffs in that

suit are those whose cause of action arose on or before March

31, 1983. Over 1300 plaintiffs have opted into this lawsuit

which alleges across the board age discrimination against

all present and former employees aged 40 to 70.

Preliminary discovery conducted in this suit has supported

allegations by the plaintiffs that Xerox, beginning in late 1981,

designed and implemented a massive program to get rid of older,

higher paid employees and replace them with lower paid new

hires in an efforL to cut costs. The court in Lusardi has

allowed the plaintiffs to select a random sample of 50 plaintiffs

and to develop extensive evidence on their treatment in order to

establish plaintiffs' prima facie case. If plaintiffs demonstrate

a prima facie case for the persons in this sample, the court will

allow the plaintiffs to maintain the lawsuit as a class

action under 516(b) of the Fair Labor Standards Act and to

expand the discovery beyond the sample group.

After appointment of a new judge to the case, Xerox filed

a motion to decertify the Lusardi class. The plaintiffs responded

with a cross motion for summary judgment. Oral argument was

heard on this question in late February, but no decision has

been issued as of this date.

All the litigation in this case to date has concerned

procedural questions. Xerox has filed and lost five appeals
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in the Third Circuit regarding procedural aspects of filing

and maintaining such a suit as a class action. Substantial

discovery has been taken, both as to the sample group of 50

and as to general issues. There has been, as yet, no evidentiary

hearing on the merits.

VI. PROOF

A. General EEO-I Profile

The proposed EEOC suit would cover only former salaried

employees who were aged from 40 to 70 when they were terminated

and who wer-O terminated after March 31, 1983. The following

general information regarding the Xerox workforce is of

interest. According to the 1986 EEO-I Report, Xerox employed

68,143 persons, of whom 8175(12%) are black, 3746 (5.5%) are

Hispanic, and 26,438 (38.8%) are women. The same statistics

for the combined categories of officials and managers, pro-

fessionals, and sales workers are as follows: Total 29,000:

black: 2652 (9.1%); Hispanic: 867 (3%)l women; 8427 (29%).

B. Proof of Issues for Suit

Evidence concerning possible age discrimination by Xerox

has been gathered from many sources, including interviews

with charging parties, potential plaintiffs, and plaintiffs in the

Lusardi lawsuit; statistical analyses prepared by an outside

expert, information submitted by Xerox, and information obtained

during discovery in the private lawsuit.

Although we have narrowed our focus to the time period beginnin

April 1, 1983, the employment policies of Xerox and the specific

circumstances of the terminations of our group of prospective

plaintiffs should be examined within the context of the actions

of Xerox taken between 1980 and March 31, 1983. It is clear

that these actions are directly related to the discrimination

which continued throughout the period at issue hero. Consequently

some of the evidence discussed is from this earlier period.

Evidence of Companywide Pattern of Age Discrimination

The issues in this proposed lawsuit arose when the Xerox.

Corporation, in response to financial pressures, undertook ex-

tensive restructuring and organizational changes in order to

become more competitive in the high technology industry. The

evidence obtained by the Commission shows that Xerox embarked on

a conscious and deliberate program of eliminating older, higher

paid employees and by replacing them with younger new hires. Such

a program is violative of the ADEA's strictures against making

adverse employment decisions on the basis of age. Xerox accomp-
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Jished this end through involuntary reductions in force (TRIF)

and through coercing older employees to accept what it termed

'voluntary' programs (VRIF). The company not only saved money

in salaries but also was able to reduce its costs in contribu-

tions to employees' retirement accounts, as those contributions

are computed as a percentage of employee salaries.

This program to replace older workers with new hires -as

most intense in 1981 and 1982. The filing of the LL irdi

lawsuit in March, 1983 corresponds with a sudden drop in the

number of forced early retirements, but the terminations of

older workers continued through 1983 and into 1984.

It appears that Xerox is presently reactivating its effort to

eliminate older workers. On October 16, 1986 Xerox announced

that it plans to reduce its professional workforce hy offering

early retirement benefits to 4000 of its senior employees.

The newspaper account (Attachment a) quotes Xerox officials

as stating that lay-offs will be necessary if too few older

workers take advantage of this offer.

Throughout the investigation and conciliation, Xerox has

maintained that a massive reduction In its workforce was neces-

sary to reduce costs and that this reduction was accomplished

by voluntary terminatlons and through the use of objective

criteria for.the necessary periodic involuntary terminations.

The evidence shows that from 1980 through 1983, Xerox

actually hired many more employees than the number who left. 1/

College recruitment and hiring continued throughout the period.

New college hires, put into the same engineering jobs from which

older employees were being terminated, by an explicit Xerox policy,

were exempt from consideration for IRIPs. Rather than reducing

the number of employees, Xerox was replacing the older, highly

paid professionals with new hires who are much younger. Several

sources who were high level Xerox officials have Independently

described a pattern of directives orally issued to midlevel

managers at meetings that that they must get rid of the 'old-timers"

and that they must -counsel out" these employees.

There ia extensive evidence, both anecdotal and documentary,

that the elimination of older workers from the Xerox workforce

was a corporate policy. Memoranda circulated at the highest

levels oa Xerox corporate management state that its "maturing,

1/ The computerized personnel records obtained by the KEOC from
Xerox have a cut-off date of December 31, 1983, which was
immediately prior to our first request for Information.
Requests to Xerox to furnish updated personnel data have
been refused.
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aging workforce" is a hindrance and a "constraint." Examina-

nation of company personnel policies. along with exerpts from

depositions and internal memoranda, demonstrate that the policies

regarding reductions in force were developed and directed from

the corporate levels of Xerox (Attachment C).

Voluntaiy red.ctiuns in force (VRIFs). with an offer of

severance benefits, were always folluved by an involuntary

RIF (IrRF). Older workers were counselled' that failure to

take the 'Voluntary offer would result in termination with

no benefits.- Corporate directions for managers in divisions

about to undertake reductions in force were instructed to

advise potential retirees that this offer of would not be

made again. At the same time, lists were drawn up showing

those who were 'vulnerable' in the next IRIF. At issue in

particular is the Bridge to Retirement program which was

made available to employees aged 51 1/2 and gave them 15 months

salary spread over 30 months. There is extensive evidence

that those eligible for the program were told that if they

did not take it voluntarily, they would be involuntarily

terminated in the next IRIF and would get no benefits.

The evidence which outlines a deliberate corporate

policy of getting rid of its older workers dates from 1982

and 1983. We fully expect that during discovery we can obtain

similar evidence regarding the post 1983 time period.

Because the official Xerox policy concerning reductions

in force is to choose those for termination who have the lowest

tenure, absent age discrimination we would expect that the

majority of terminees would be younger, newer employees.

Instead, we have found that not only were most terminees over

40 but that the number of terminees over 40 was consistently

disproportionately large compared to the ages of the Xerox work-

force. An internal Xerox analysis of RIFs in the Reprographic

Business Group shows that persons over 40 were a disproportionately
large segment of even the IRIFs (Attachment D).

Analysis of computerized personnel records supplied by Xcrox

shows that from 1980 through 1983 Xerox RBFed 2598 salaried

personnel 2/ who were aged 40 or more at termination, while

2/ We have used Total RIFS which are the combined voluntary
and involuntary RIFs. The reason for using this total is
discussed in the following pages.

-12-
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22,768 persons under 40 were hired for the same job categories.

In 1983, the specific period on which our proposed lawsuit

focuses, 559 persons were RIFed, of whom 65.5% were over 40.

During the same year, there were 5711 rnew hires, only 6.7% of

whom were over 40. The Commission's investigation has confirmed

that many of these new hires filled exactly the same positions

as those older workers were leaving. During this year when

65.5% of the RIFs were of persons over 40, only 36.% of the

Xerox salaried workforce was 40 or more.

The major job categories affected by the RIFs were en-

gineering, sales and sales management, support services,

editorial and publishing positions, technical and customer

service, scientific and research positions. There were 47

RIFs in Engineering in 1983, while at the same time there

were 325 new hires. The average age of the new hires was

28.5, while the average age of those RIFed was 46.2. During

that year, there were also 21 RIFs in Sales and Sales Management,

while there were 1441 hires in this category. Throughout the

period Xerox advertised extensively in major newspapers around

the country for applicants for sales positions. The ads typically

sought persons with 'from two to four years' experience.

While the statistical analysis shows a marked pattern

of disproportionate impact on employees over 40, at issue is

whether those person categorized by the company as voluntary

RIFs truly volunteered. Xerox has, in its presentations to

the EEOC and in defense of the private lawsuit, omitted so

called 'voluntary RlFs' as it asserts that those who left in

this category could not have been discriminated against since

leaving Xerox was their choice. While undoubtedly some who

left were truly voluntary, the evidence is persuasive that

that many who were termed as voluntary RIFs by Xerox only

left as a result of coercion. We have therefore analyzed all

RIFS together. Repeated requests to Xerox to furnish the names

of the persons it contends were voluntary RIFs, so that Xerox's

assertions could be verified, have been refused.

Even when only involuntary RIFs are examined, however, the

evidence reveals that older workers were disproportionately

chosen to be terminated, sometimes on the basis of purportedly

objective' criteria. As noted above, new college hires in

the engineering divisions were exempt from consideration from

IRIFs so that many older employees who were involuntarily
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RIF'd were replaced by new employees aged 21 or 22 ( Attachment

E). In addition to this practice. Xerox developed a matrix

of tenure and performance that it used to categorize persons

in engineering divisions. The cells in this 'objective'

system, however, are not arranged to give equal consideration

to those with most tenure. When asked, Xerox could not

provide any objective rationale or method for its arrangement

of cells in this matrix.

victim Identification

Persons in the known prospective plaintiff group were termi-

nated from Xerox during the period from April 1, 1983 to July

30, 1984. All but 15 of the group were terminated in 1983.

Most of the group members worked for the Reprographic Business

Group in Webster, New York, in which massive RIFs took place

in late 1982 and early 1983. These RIFs continued at a slower

rate throughout 1983.

The known 48 individuals have come to our attention through

their efforts to join the private lawsuit and their charges

of discrimination filed with the Comaission. Although we have

received extensive computerized personnel records, Xerox has

consistently refused to furnish names of its employees or former

employees. There is no practical way to identify individuals who

have not come forward on their own. It is expected that during

discovery additional individuals who allege discrimination on the

basis of age will be identified. The number of additional potential

plaintiffs is estimated to be a maximum of 200.

The group for whom relief was sought during conciliation

and who would be plaintiffs in the lawsuit proposed here includes

former engineers, managers, sales persons and clerical workers.

Most of these former employees allege that they were forced

to resign or retire when they were given the choice of taking

a 'voluntary' RIF program or being involuntarily RIFyd with no

severance benefits. The group also includes several who were

terminated involuntarily when divisions or plants closed or

functions were moved elsewhere; in addition, there are four

former employees of the U.S. Insurance Group, a Xerox subsidiary,

who were fired with the allegation that their performance was

inadequate.

Anecdotal Ev idence

Typical of the allegations of age discrimination from

the Reprographic Business Group in Webster, New York is the
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experience of a former business analyst. Mr. B., who worked

in the accounting division of the RBG, at 53 was the oldest

professional employee of 15 in his unit. After the announcement

that the unit had to be reduced by three professional employees,

Mr. B. s manager told him that he was vulnerable to the involuntary

RIF which was coming and that his only chance to get severance

benefits was to take the early retirement program being offered.

Mr. B had organized the unit several years before and had

consistently received above average performance evaluations.

There was no a legation that his performance was deficient in

any way; rather, his manager told the employee that instructions

had been given that he, the manager, was to get Mr. B. to leave.

Although Mr.B. had the longest tenure in his department, he

was the only one in the unit to leave the company at that time.

The only two others in the department who were over 50, but

younger than Mr. B., were moved from the accounting unit, but

they were transferred to other departments. They left during a

subsequent RIF. The 53 year old business analyst was replaced by

a person in his early forties. Although the official Xerox policy

is to transfer employees rather than terminate them, the open

position to which Mr. B. sought to transfer was filled by a

less qualified employee wh,, is i,, his thirties. By taking

the early retirement, Mr. B. has had his retirement benefit

cut by about two thirds of the amount tt would have been had

he worked until 65, when he planned to retire. He was out of

work for 2 years and the job he was able to get pays $12,000

less than his job at Xerox.

The following 53 year old terminated account executive

is typical of the employees who took the Bridge to Retirement optio

Mr. H. had worked for Xerox in its New York sales office for 20

years. For 18 of those years he had been a member of the

president's Club (composed of employees who exceed their

sales goals for the year). His last three performance ratings

were 4's and S's in a 5 point rating system. Nothing in Mr. H. 's

record indicates that he was not a consistently good performer.

He states categorically that he did not want to retire when

he was asked to do so by his supervisor. However, he saw how

'old timers' in his division were being assigned to unfamiliar

and inferior territories in which they were unable to achieve

their sales quotas. He felt that he had no alternative but

to take the voluntary' bridge to retirement option. He had
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planned to work until he was 65. As a result of his forced

early retirement his life insurance was reduced from a $300,000

policy to $5,000. his medical benefits were reduced, his

social security benefits will be reduced as a result of his

lower earnings, and his benefit plan from Xerox, which was

based on age 65 retirement, is much less than it would have

been had he been allowed to continue working there. Although

he is again working for another company, he has had to take a

$27,000 pay cut.

The facts belle Xerox's assertion that those it terms

'voluntary RfIsP chose to leave because some better alternstive

was open to them. Many of those in the group of prospective

plaintiffs remain unemployed or have taken jobs which pay much

less than they made at Xerox. Several have lost their houses,

moved across the country to find work, and have been unable to

continue to send their children to college. It is clear that

the current economic circumstances of the prospective plaintiffs

could hardly have been chosen voluntarily.

VII. CONCLUSION

In considering whether employers have violated the ADEA,

courts have consistently held that in order to establish a

prima face case of age discrimination, terminated employees do

not have to show they were replaced In exactly the same job.

They must show only that there were jobs available which

they were qualified to perform and that younger persons were

treated more favorably. HaRelthorn v. Kennecott Corp., 710

P.2d 76, 82 (2nd Cir. 1983). We have extensive evidence here

that many prospective plaintiffs were replaced by a younger

person in exactly the same Job. There were many other jobs

which they were qualified to perform and which were being

filled regularly by younger new hires.

Plaintiffs may use both statistical evidence, which

raises an inference of discrimination, and direct evidence to

establish a prima facie case that their termination was based

on age. EEOC v. Sandia Corp., 639 F.2d 588 (10th Cir. 1980).

In the Sandia case, as here, the employer undertook a reduction

in force in order to lower its personnel costs. Sandia's

purportedly objective system for ranking employees to be termi-

nated was found to be Illegally biased against Its older workers.

As the agency-charged with enforcement or the ADEA, the

Commission has an obligation to be involved In important cases
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to the extent that It can help shape the development of case law

and can insure that victims of illegal age discrimination are

afforded appropriate reller. Although the number of persons

in the prospective class is small here, the Issue of forcing

older workers out in order to save money is an Important one

of topical interest and wide Implications In American soclety.

In addition, allegations of age discrimination by Xcrox

have been highly visibe. The Commission's Investigation and

Letter of Violation, along with the private lawsuit against

Xerox, have been widely reported In newspapers around the

country. During our Investigation and conciliation we have

received frequent Congresstonal Inquiries as to the progress of

our action in resolving the allegations or age discrimination

against Xerox.

Based on the evidence that Xerox developed and Imple-

mented a deliberate, corporate policy which resulted in

a pattern of wilrull violations of the Age Discrimination in

Employment Act, and upon the unwillingness or Xerox to conciliate

wlthin the requirements of the Act, we recommend that the

Commission approve the rtiling of the attached complaint.
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U.S. EQUAL ELOYMENT OPPORTUNITy COMMISSION
U.S. EQUAL WWas*btn, D.C. 20507

February 5, 19S7

Christina E. Clayton, Esquire
Assistant General-Counsel
Personnel and Environmental Health

a Safety
Xerox Corporation
P.O. BOX 1600
Stamford Coenencticut 06904

Res SOC v. Xerox CorDoration

Dear HJ. Claytons

We have received ymur letter of January 20, 1987. you
feel we had reached a tentative agreement at our meeting on
January 14. 1987. It ts the Coemission's understandig,
based upon your letter, that Xerox will a-.ee only to a
tolling of the statute with regard to the individuasw'wbo
have complained to the Comission and whose clalms are being
represented by us for purposes of conciliation. in return
for this agreement, Xerox would. as soon as practical, but
within three months, submit to the Coemission the information
that we requested in our letter of September 11. 1S96.
provided that the information requested is deemed by Xerox to
be relevant. and .uch information IS allowable under Wule 26
of the Federal Rules of Civil Procedure (F P.C.P. -

With regard to the meeting which wvs held on January
14th, It was not our understanding that any tentative
agreement had been reached. It was our understanding that
you and the other Xerox repreentatives would return to
Stamford and inquire from higher management whether it would
be willing to agree to a general tolling of the Statute while
conciliation efforts continued. If Xerox was willing to
agree to that contingency, the coission would provide the
names of approximately 100 former Xerox employees. Xerox
would, on a *rollings basis, (to be completed within 3
months) provide the Commission with the informntion requested
in our September Sl, 1986 letter, provided the information
requested was allowable under Rule 26. F.R.C-P. Upon receipt
of this Information, and any other position statement or
information provIded by Xerox, the Cmission woii anlysex
each claim and facilitate further discussions with ierox on
those claim end on the various practices which the
Coirission believes violate the Age Discrimlintion in
Rploemnt acvt (ADZAI.

Your letter makes it clear that there were different
understandings reached at the January 14th mseti*. You,
also, appear to have clarIfied your position at that meeting
by insisting upon unilateral determintion by Xerox of
whether information requested by the Xielion Is relevant.
It was specifically asked at the eeting whether the scope of
your determination to send the information requested was
lited to the parameters of Rule 26, ?.LC.P. The response
to the question was .

This supplementation aud Xerox's refusal to agree to a
general tolling illustrate wby it are that further
conciliation efforts will be futile. At this point, we
believe it will be helpful to capture In this one letter the
Commission's view and position on the processing of this
charge to date.

on February 7. 1934, the Coemission Issued a letter
comeencing a directed investigation Into possible AM
violations. .sWe Investigation was triggered by-& large
number of charges that had been filed with the iaesion
around the country by Individuals claiming to be adversely
affected. Tbose alleged violations resolved around Xerox's
series of progra-m designed to reduce through voluntary and
involuntary mans Its labor force (RIes).
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The Coomission conducted Its investigation recognizing
that the Statute of Limitations was running On all individual
claims. To conduct its investigation, the Coiasion bad
included a detailed request for information in its February
7th letter. The Codnission received some non-statistical
general Information on charging parties and policies in
March. 1984. Xerox did not provide the crucial statistical
and computerized data requested by the Comission at that
tlime. Xerox complained about the volume of that information
end specified that it would take a mlinijo of 26 veeks to
provide that information to the Commissin..
When some of that information was produced by Xerox in

July of 1984. It was critically incomplete. Despite
assurances by Phil Smith and others from Xerox that It
contained all of the codes necessary to analyze the
information, family job codes were missing. Lower leval
Xerox personnel verbally confilmed that they km., that all of
the information (including the family job codes) was not
produced. lt van not until Septeober, 1384.that Xrs.
supplied readable computer records.

During the time the cission was experiencing the
frustration of ascertaining the comleteness of the
information provided by Xerox, and trying to analyze. that
information. It also interviewed the charging parties and a
large number of otbhr former Xerox peronel. inclung an
individual who assisted in the designLag of- the reduction in
force plans. Their collective destimony indicated that the
=IFa were implemented in an overwhelmingly involuntary

fashion, and -era designed to hit older workers the hardest.
The Cosmiseion obtained copies of memoranda, one of which was
presented to Xerox. which indicated that the programs were
aimed at replacing longer tenured, higher paid employees of
Xerox with lower cost new hires.

The Comisaion analyzed all of the information that
Xerox had provided pursuant to the commission's initial
request for information. Our analysis revealed a
disproportionate impact on protected age group meabers; both
with regard to voluntary and involuntary terminations.

The above specified information from witnesses and
Xerox, the failure of Xerx to provide all of the information
specifically requested by the Cismion (particularly the
Comission request for the names, addresses and telephone
numbers of all former Xerox employees who 'oluntarily'
resigned from Xerox during the period of time Covered by the
Commieaion's request), the receipt of misinformation
concerning the completeness of the information premeted by
Xerox, along with the quickly passing statute of limitations.
led to the issuance by the comission of a Letter of
Violation on April 19. 1984.

Xerox should note. and this point is important, the
level of proof in an investigation is 'reasonable cause to
believe that discrimination exists. This burden ia an
administrative one and is a significantly lesser burden than
that imposed by a trial court. This burden was satidled by
weighing all aspects of the investigation that was completed
within the time frames with which the Comission mut Comply
to avoid sacrificing- *ny potential claimnt's rights.
Xerox'S awn actions, inactions and delays contributed to our
findings.

Further, the Cission wants Xerox to be ndnY,
clear on what was found. The Cam=ieeion has found that X
engaged in a Varies of programs which violated the &DER by
involuntarily (or with the Use of undue influence) operated
to disproportionately terminate eployees over the age of
forty, and most particularly those over the age of fifty.
These programs cra diverse. The Comission does not kno all
of these programs beaue of the restrictions imposed by
Xerox on wat inforation it would release to. the Oemission
However, the Coemission has reasonable cause to believe that
there are several such programs. ftee programs hae
discriminated in their aim and in their implementation.

we continue to regard the issus here to be thoe of a*
pattern and practice of age discrinination, rather than a
series of indLvidul en We regard the complaints of

_ __7-, ,
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lndividuas who ae -our i*tfaitob exaplers ol
policies and widespread practices that originated at Xerox
Headquarters and ware implemented in local facilities
nationwide.

The Coieeion has not placed any artificial limitation
on the time period during which Xerox has engaged in thee
practices. Any supposed limitation has been created by
Xerox. t is without foundation, n not the result of
anything the Comiesion has proffered.

we feel that we have made ample attempts to conciliate
our findings. le held several meetings with Xerox In 1984.
during which Xerox was permitted to present its position and
view of its RIF programs. We listened, considered what was
presented, but beard nothing that would justify altering our
findings. Specifically. the Companys presentation On
Septeber 12, 1984 Us overly sinplistic and drawn against
only two broad categories of ag* groups. The presentation
solidified our finding that there were programs (6g. the
bridge to retirement program) which were clearly, by
definition, aimed at older workers. and which were
implemented in a discriminatory fashion. Xerox's position
concerning the voluntarines, of the programs was in direct
contradiction to hundreds of interviews of former employees.
Moreover, Xerox s refusel to provide the C fsslon with the
names of 'voluntary RXF- lent further incredibility to
Xerox's position. We firmly believe that a good many, if not
most of these voluntary terminations were not voluntary.
but were involuntary.

we hold additional meetings, and telephone conversations
with representatives froc Xerox. In a last effort to resolve
this matter, the commission offered to provide the names of
potential victims, in exchange for certain information
pertaining to then and similarly situated individuals and a
general tolling of the Statute. This has been rejected by
Xerox. Xerox has said It refuses to conciliate on the
'voluntary RIF program.' Moreover, Xerox continues to insist
that there is no issue of pattern and practice
discrimination, but merely, perhaps, isolated Instances.

In a nutshell, for conciliation purposes only, the
Commission insists upon Xerox making offers of reinstatement
to the persons for which the comSission Is willing to provide
names who were adversely affected by Xerox c policies, making
beck pay arrangements to these individuals, adjusting pension
and other benefits, and eradicating all policies and
practices which operate to involuntarily terminate protected
age group workers. we would also insist upon a general
tolling of the statute of limitations for all victims since
march 31, 1983. we, again, offer these parameters to Xerox.
if within five (5) days of the receipt of this letter,' Xerox
has not accepted these general terms, we have;
no alternative but to deem conciliation to have failed
pursuant to Section 7(b) of the ADEL. and Systemic Litigation
services will seek authority from the Coissioner to file
suit.

Associate eneral Counsel
Systemic Litigation Services
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ATTACHMENT C

CSO FIELD STRUCTURE

TASK FORCE

o OBJEcnVE -*

- CENTRA1IZED/CONSOUDATE CUSTOMER SUPPORT FUNCTIONS (ADMIN.,
WORK SUPPORT, FIELD TRAINING,, EQUIPMENT CONTR6L, AFTER SALE
SERVICES) OUT OF BRANCHES AND INTr 61 REGION CITIES.

o PILOT IN DALLAS IN 193). NATIONAL LAUNCH IN 1934135.

O ON GOING SAVINGS - $26 MILUON (HEADCOUNT REDUCTIONS AND RD FING
HIGHER PAID/MORE TENURED PEOPLE WITH GRADE 3 ENTRY LEVEL)

o ONE TIME IMPLEMENTATION COST . s30 MILLION (CONTINUANCE,
RELOCATION, TRAINING)

o NET SAINGS/COST:

19831:4 1935 19S6

$ tl4.S) '$ 3.3 $ 25.0

o LOW COST CITIES ALTERNATIVE RESULTS IN ADDITIONAL ANNUALIZED
SAVINGS OF $9M. THIS RESULTS IN S5% INEXPERIENCED PEOPLE VERSYS 55%
UNDER THE REGION CITY PROPOSAL

• REMAINING BRANCH ORGANIZATION WOULD BE SALES/TECHNICAL SERVICE.

11/111182
DY 1:1:cb

Exhibit -El - page 1
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BUSINESS SYSTEMS GROUP
- 1983/1884 OPERATIN; PLAN

VKW0OER P.EIEVEW-

THEMES

SUBSTANTIAL HEADCOtWT REDUCTIONS TAKEN. ESPCIAtLY lI:
REPROGRAPHICS.

A REPROGPIlCS ACTIORS REPRESENT 16:. MEADCUNT REDUCTION
SINCE 1981; PRODUCTiTY GPZATR THAN THAT LEVEL DUE TO
OFFSETTING VOLU?1E GSOWTH.

* ACTIONS TAKEN -INCLUDE RXQ RESTRUCTURE. LOW' COST HIRES
HIRIgtI LIMITATIONS.

* FURTHER PRODUCTIVITY PLANRED FOR 83/84 - )SUE IS
REALISM OF FURTHER TASKS BEYOND THOSE PLANNED.'

. OTHER BUSINESS G OPTH iMUST r- EVALUATED ON A
, 6USII:SS-8Y-BJS!_ESS BASIS AND APPROPRIATE DECISIONS
REACHEtD.

* FUNCTIONAM MEADCOUNi LEVELS 102ROR OVERALL REDUCTIONS.

diibit 'E' - page 5
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-' .- . . , EROXCO~. iD.ETIAL.- :
;,, S - e ~~

%u\Xerox

* ; - - Dpivate
MA^NPOWER LNsNrNG "MM

*- .:

1. REVIEW YOU REVMSiD mANOW CeibC vmk t4 i AC)CVZmENT
OF A 0. TO 1.0 TARCET RATIO BY "Et p t * . II. . -.

2 DETERMIE AN ORCGwaN loNAL STRUCTURE FOR YOM RESIZED
WHICH ALLOWS YOU TO MAINTAIN QUA*JITY, COST 1Yf,
*SCNUL. . .

PARTICULAR ATnTON SHOULD E FOCUSED DseEUM aUaThGLEVit
* OF MANAGEMENT AN'D NCREASIG SPANS OF CONTROL.

K U A CONTRMtUtOS|'. .. UAL .O.-

* CONSIDER NECESSARY 'STAFFI:'G LEVELS AND CGRA LEVEL
DISTRIBUTION IN EACH GENERIC 3o0 FAMILY. e4. %UMBER OF FOREMAN
ENGINEERS, EXPEDITORS, SECRETARIES1 ETC.

3. IDENTIFY AND LIST THE SKILL REQUIREMENTS FOR FOSITIOtS IN T
*.NEW.RESIZED ORCANI:ATION. THESE REQLIREMEXTS SHOULD INCLUDE

I CHNICAL, ADMINISTRATIVE AND IA.XACERIAL SKILLS AS APPROPRIATE

*4. SELECT EMPLOYEIS TO STAFF POSTIO:SIREQUIlREMENTS -IN YOUR
NITIRESIZED ORGANIZATION.

- CONSIDER EMPLOYEESt

* SKILL KNOVLEDCE, UNIQUENESS AND FLEXIBiTY

* PAST EXPERIENCES AND EDUCATION

*- AflOTION,- FOR NA 'T POSITIONS ALSO COXSIDER EMPLOYEES
IN ADII.-ORMNC

* HUMAN RESOURCE MANACEMENTIAD01N1STRATIVE SKIL!.S

* ABILITY TO ACHIEVE RESULTS IN COST EFFECVt MANNER.

S. IENTIFY EMPLOYEES YOU WOUwD PREFER To SEE LEAVE THE COMPANY .
ItAKIMARCtNAL PERFORMERS. LIMITED GROtTH POTENTnAL LACK
OFALIMUTED SKILLS NECESSARY IN RESIZED ORGANIZATION, ETC.

- OEVELOP CONSTRUCTIVE, S .THREATEING, - PLANS TO
ENCOURACGECOACH THESE IDENTIFIED EMPLOYEES T O COSIDER
VOLUNTARY REOUCT10 IN FORCL
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.XEROX.COI FIiEi4TlAk. . -

. Xerox

*~~ ~ ~ *. '. ^~ t n

MaiNroI ER PLANNING PROCdSS

* .. . ' t _ ' - . ................ ...... : '

I IDENTIor YOUR PLMINARY tED3CTM R 1T WI : .*
IPERFORIANCE1SERVICE MATRIX * .*

7. SCRO=tM YOUR KW LIST TO REMOVE LU5NTIAL EMPLOYEE La, THoSE
* YOu pD To RUN THE RESIZED WUSP4SS 9AS LENTmE DI STEP 0*
-* E~1LW YOUr 1Xt tSMS'_REIWYOULIST OF ESSE.%¶IALEMPLOYEES A.' DOCUMENiT tWZR P-

. 1XCLUSION AS JUTICA. SKILLS, jaciG OTETAL' OR 'RECENT Ni.
-COLLEGE HIRE.. -. - , .. -* . .

L 'REVISE YOUR PRELMINRY R' (DEVELOM STEP 4 LIST TO COMPE * ATE
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ATTACHMENT E

ROX CONfRDct'sTL
,, ( . -~ma .n
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8. j. IoU J. J. Poley
Tice President
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ATTACHMENT F

EQUAL EMPOYMENT OPPORTUNITY COMMISSION

WASh;IN TON. D.C. a506

Letter of Violation

I issue, on behalf of the Commission, the following finding.
as to the compliance of Xerox Corporation with the Age Dis-
crimination in Employment Act (ApEA), as amended.

The Commission has determined that the Xerox Corporation has
discriminated against Xndividuals named, and yet to be named, in
violation of Section 4(a) of the ADEA by following em-
ployment policies and practices which discriminate against
salaried employees and former employees within the protected
age group from 40 to 70. These policies and practices include.
but are not limited to, selection of employees for termination on
the basis of age.

Section 7(b) of the Act requires that before instituting any
action the Commission shall attempt to eliminate the discrimi-
natory practices alleged and to effect voluntary compliance with
the requirements of the Act through informal methods of concili-
ation, conference. and persuasion. Section 7Ce)(2) of the
Act provides that the statute of limitations period which is
applicable to Commission enforcement will be tolled for up to
one year after conciliation is begun.

This determination will serve as notification that the C dission
is prepared to commence conciliation in accordance with 17(b).
The period during which the statute of limitations is tolled.
as provided in 17(e)(2), begins upon issuance of this letter.

it is the policy of the Commission,.-to notify the persons
aggrieved by the violations which are the subject of this
determination of their independent right of action under the
ADEA. However, we plan to withhold such action for at least
10 days in order to provide you with an opportunity to discuss
this matter further. Carlton Preston, a member of my staff
with whom you have already met, will be contacting you shortly
to arrange a meeting to begin conciliation.

On behalf of the Commistion,

Lki N inney
Associate General Counsel

Date i l|i
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203 125-4o ATTACHMENT G

0fic of GCad Coaosq4

July 23, 1986

James N. Finney, Esquire
Associate General CounselXEROX systemic Litigation Services'-
U.S. Equal Employment Opportunity Commission j
Washington, D.C.20507

Dear Mr. Finney::

I am writing in reply to your letter of July 14, 1986, which we
received on July 18, 1986. Your letter and the condusions that you
state the Com.mission has reached are a surprise to us and, we
believe, are inconsistent with what has actually transpired In this
matter.

In order to assist in darifying our position. I believe that it would
be helpful to summarize the chronology of prior events:

* In February, 1984, Xerox received from the EEOC a letter of
investigation into alleged violations of ADEA. This letter
requested voluminous documentary and computer data
relating to the calendar years 1980 through 1983.

* In March, 1984, Xerox met with EEOC representativesto darify
the scope of the investigation being undertaken by the EEOC
and to reach agreement on the data to be supplied by Xerox.

* In late March and early April. 1984, Xerox began to produce to
the EEOC the agreed upon materials, Including many
documents and the initial set of computer tapes.

* On April 19, 1984, and before Xerox had completed its
production of data, the EEOC issued a Letter of Violation
under ADEA and started the statutory process of conciliation.
While we were somewhat dismayed that the EEOC would
issue an LOV before the EEOC had an opportunity to review
the data being supplied by Xerox and to listen to our side of
the case, we agreed to participate in the conciliation process
and to complete the submission of data.

* Throughout the time period between May and August. 1984,
there were various written and telephonic contacts between
the EEOC and Xerox. Xerox completed its submission of data.'
There was a meeting to assist the EEOC in analyzing the
computer tapes. There was one conciliation meeting at which
the EEOC indicated that it had anecdotal evidence relating to
the 1980-1983 time period. Xerox asked for information and
offered to investigate such individual cases.
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EXPRESS MAIL

XEROX February 20,1987

James N. Finney, Esquire
Associate General Counsel
Systemic Utigation Service
U.S. Equal Employment Opportunity Cmmission "
Washington, D. C 20507

Dear Mr. Finney

The short answer to your letter of February 5. 1987 is that Xerox does
not accept the terms of conciliation that you propound.

As we have stated time and again, Xerox has no policy of age
discrimination and has engaged m no age-discriminatory pattern or
practice. For that reason, we cannot agree to a general tolling of the
statute of limitations nor can we agree to eradicate policies and
practices 'which operate to involuntarily terminate protected age
group workers.'

We recognize the possibility of individual incidences of discrimination
given the number of managers that Xerox has and the degree to
which operations are decentralized. We have expressed to you since
November of 1984 our willingness to investigate individual charges,
discuss them with the EEOC, and take individual corrective action
where appropriate. At our last meeting, we offered to toll for six
months the statute of limitations applicable to these individuals in
order to facilitate the prompt resolution of their claims. You have
repeatedly refused to take the firststep, which is to give us a list of
names.

We request one last time the names of these individuals and the
opportunity to conciliate their claims. As you are well aware, some of
the claims are almost four years old, and if the individuals are truly
aggrieved, they have been waiting too long for redress.

I shall save for another day a recital of the many misstatements of fact
and mischaracterizations concerning the long history of this
proceeding that your letter contains.

Very truly yours,

6 AU.&) c beL4
Christina E. Clayton
Assistant General Counsel
Personnel and Environmental Health & Safety

CEC'htl
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* In September, 1954, a full day meeting was held with EEOC
representatives, including yourself, at which Xerox presented
information about the personnel activities in question and a
statistical analysis of what actually happened. The EEOC
presented its preliminary statistical analysis and provided
Xerox with one Xerox memorandum about which the EEOC
was concerned. This discussion was limited to the years 1980-

XEROXR 1983. Subsequent to the meeting, Xerox provided to the EEOC
an explanation of the memorandum about which the EEOC
had expressed concern.

* Subsequent to the September meeting, the EEOC requested
that Xerox provide the names of all persons who purtidpated
in voluntary reductions in forte in the years 1980I1983. Ata
meeting in the EEOC's offices in November, 1984. Xerox
informed you that we would not provide such names and

. explained why we took this position. The EEOC at that
meeting agreed to provide Xerox promptly with information
on approximately 100 cases In which individualshad indicated
to the EEOC that they felt age had been a factor In their
termination. Xerox agreed to investlgate these cases and
meet with the EEOC to discuss them. This was he last meeting
between Xerox and the EEOC.

* In January, 1985, in a telephone conversation, the EEOC again
reiterated its intention to provide Xerox with information
about approximately 100 individual cases. There was no
further contact until January, 1986.

* In January, 1986, in a telephone conversation, the EEOC again
reiterated its intention to provide Xerox with Information
about approximately 100 individual cases. Commission
Counsel informed Xerox for the first time that these cases
were 'outside the Lusardi time frame, that is after March 31,
1983.' The Xerox response was that this was a new subject
matter which we would have to consider upon receipt of
details from the EEOC. Tlere was no further contact until
receipt of your letter on July 18,1986.

Several conclusions flow from the chronology described above:

* Xerox has never been requested to provide data,
documentation or to explain its position for the years 1984,
1985 or 1986 and has not been given the opportunity to do so.

* Except for the January, 1986 telephone call, all discussions
between Xerox and the EEOC have been limited to the years
1980-1983.

The basic point is that, during our conciliation proceedings
covering the period 1980-1983, Xerox was never told by the EEOC
until the January, 1956. telephone call that the 110 cases to which

lvfllV vou now refer actually encompass a 'post-Lusardi' time frame.
XEROXA Xerox has repeatedly informed the EEOC that, given sufficient

information, it would investigate and address individual daims of
terminations presented to it 6y the EEOC. We are still ready to do
so with respect to the new daims you mentioned. I called your
office on July 21, 1986. to setup a mteeting and am pwaitng your
response.

Sincer~lpOujd)

Issistant General Counsel
Personnel and Corporate Affairs

PES/htI
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OP NEW TORX

E0UAL EItPLOYENT OPPORTUNITY
COMMISSION.

Civil Action no.
PlaIntiff, )

v. COMPLAINT
TIfE XEROX CORPORATION, a

Nev York Corporation I

Defendant.

CONPLAINT

JURISDICTION AND VENUE

1. Jurisdiction of this Court is invoked pursuant to 28

U.S.C. Sections 451 and 1345. This is an action authorized and

initiated pursuant to 29 U.S.C. 626(b) of the Age Diacrimination

in Employment Act of 1967 as amended, 29 U.S.C. 621, at s.6

(ADEA) incorporating by reference Sections 16(b) and (c) and

17 of the Pair Labor Standards Act of 1938, as amended, 29

U.S.C. 201. at seq.

2. The unlawful employment practices alleged below vere

and are being committed within the state of New York and the

in the Southern Judicial District of New York.

PARTIES

3. Plaintiff Equal employment Opporktunity Comission

(EEOC) is the agency of the united States of Amirica charged

with the administration, interpretation and enforcement of

the Age Discrimination in Employment Act, and is expressly

authorized to bring this action by Section 7(b) of the ADEA,

29 U.S.C. 626(b), as amended by Section 2 of Reorganization

Plan No. I of 1978, 92 Stat. 3781. as ratified by Public

Law 98-532, affective October 19, 1984.

4. At all relevant times defendant, the Xerox Corpora-

tion and its subsidiaries (Xerox), has continuously been

and is now a Hew York corporation, doing business in the

State of New York and is now subject to the provisions of the

ADEA.

S. At all relevant times defendant continuously has

been and is now an employer engaged in an industry affecting

commerce vithin the meaning of Sections 11(b), (g) and (h) of

the ADEA, 29 U.S.C. Sections 630(b), (g) and (h).

6. Prior to the institution of this lawsuit,-the

EEOC's representatives attempted to eliminate the unlawful
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employment practices alleged in this complaint, and to effect

voluntary compliance with the ADRA through informal methods

of conciliation, conference and persuasion within the meaning

of Section 7(b) of the ADEA, 29 u.s.C. 626(b). All statutory

prerequisites to suit have been met.

STATEMENT OF CLAIMS

7. Since April 1, 1983, and continudusly up to the present

time, the Defendant Xerox Corporation has wilfully engaged in

unlawful employment practices in violation of Section 4(a) of

the Age Discrimination in Employment ACt, 29 U.S.C. 623(a).

B. The Xerox Corporation has followed employment

policies and practices which have illegally discriminated

against its salaried employees and former employees, aged 40 to

70. The illegal policies and practices implemented by Xerox

include, but are not limited to. selecting employees for

termination and forced early retirement based on their age.

9. The former employees against whom Xerox has wilfully

and illegally discriminated on the basis of age include, but

are not limited to: William Albertson, Diego Baca, rrancisco

Barletta, Sarah Barnes, Joseph Bartell, Robert Barz, Jack

Blankenship, James Bovitz, Lean Brady, Richard Bronson, George

Brown, Sally Butler, Robert Cameron, Ronald Caselli, Floyd

Caskey, Walter Cayeaux, Eraldo Chiecchi, Joseph Cometa, Reynaldo

Deary, Anne Drucker, John Flahive, Herman Fleishman, David Fox,

Bernard Franck, Jon FrAckleton, Diane Goff, John Gosnell, Bar-

bara Gravely, Robert Hall, Merrill Haug, Mary Elizabeth Bunter,

William Karlsen. Robert Luchette, Kenneth Kroviec, Rolando Munoz,

Alphonse Oliveri, Tom Ossenford, Patrick Powers, William Previdi,

Robert Rankin, John Scafetta, Charles Schubert, Joseph simonelli,

Robert Thompson, John Tortell, Ralph Tuzi, Anthony Vito, William

Watkins, and Robert Weiler.

10. The effect of the policies and practices complained of

in paragraph 8. above has been to deprive illegally its employees

and former employees, including those named in paragraph 10.,

of equal employment opportunities and otherwise adversely

affect their status as employees because of their age.

11. A judgment restraining violations of the ADEA and

requiring the retroactive making whole of employees who have

suffered as a result of age discrimination is specifically

authorized by 29 U.S.C. 626(b) and 29 U.S.C. 217
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PRAYER FOR RELIEF

12. WHEREFORE, The EEOC respectfully prays that this Court:

A. Find that the Xerox Corporation has violated the

ADEA following policies and practices which discriminate against

its employees in selecting them for termination and forced early

retirement on the basis of their age:

B. Grant a permanent injunction restraining Xerox

Xerox, its officers, agents, successors, and all persons acting

in concert with it, from engaging in any employment practice

which discriminates because of age:

C. Order Xerox to institute and carry out policies,

practices and affirmative action programs which provide equal

employment opportunities for persons who are forty years of age

or more, and which eradicate the effects of its past and

present unlawful employment practices:

D. Grant a judgment requiring Xerox to pay appropriate

back pay and an equal sum as liquidated damages, in amounts to

be proved at trial, to persons adversely affected by the unlawful

employment practices described herein, namely the persons

listed in paragraph 9. above:

E. order Xerox to make whole those persons listed in

paragraph 9, and all other persons adversely affected by the

unlawful employment practices described herein, by making

contributions to retirement benefits and insurance benefits,

by reinstating employees, and by other appropriate injunctive

relief necessary to eradicate the effects of its unlawful

employment practices.

P. Grant such other relief which the Court deems proper

under the circumstances; and

C. Award the EEOC its costs of this action.

JURY TRIAL DEMAND

The EEOC requests a jury trial on all questions of fact

raised by its complaint.

Respectfully subaitted. KAREN H. BAKER
Senior Trial Attorney

JOHNNY J. BUTLER
General Counsel (Acting) EQUAL EMPLOYMENT OPPORTUNITY

COMMISSION

JAMES N. FINNET 2401 E Street, N.W.

Associate General Counsel Washington, D.C. 20507
202/634-6003

LEROY T. JENKINS, JR.
Assistant General Counsel

82-546 0 - 88 - 19
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U.S. EQUAL EMPLOYMENT OPPORTUNWY COMMISSION
Washington. D.C. 20507

March 11, 1987

TO James N. Finney
Associate General Counsel

THRU Leroy T. Jenkins, Jr.
Assistant General Counsel

FROM : Judith L. Mathis
Trial Attorney Ad

SUBJECT Xerox-- Answers to Anticipated Questions

This memo is in response to your memo of February 18,
1987, in which you raise some questions we should antici-
pate. Following, by order of question, are the answers as
best we know them:

1. Relevant years under focus

Causes of action arose from S/83 to 11/84 ( 35 of the 48
potential plaintiffs were terminated in 1983)

Xerox practices and employment strategies since 1980 are
highly relevant

2. Size of workforce at beginning of process and currently;
number of facilities

We have computer data for employees on the Xerox Personnel
Data System which does not include several subsidiaries,
In 1984, Xerox represented that there were 44,000 employees
on the PDS, while 17,000 more were employed by subsidiaries.
At the end of 1983, the PDS shows about 41,000 employees,
a drop of 3000 employees. We have no reliable way to check
the current workforce and be certain we are measuring only
the units on the PDS.

Although there are perhaps 3000 fewer employees, this number
is insignificant in light of the huge number of employees
which could fluctuate at any moment of count by that amount
for many reasons. During the period at issue, Xerox
could hardly claim that it truly achieved a reduction in
force when it hired 24,000 new employees while RIFFing
about 4500.

Xerox has hundreds of facilities around the country. The facil
ties involved in our case are concentrated in Webster, New York
Southern California, and Dallas, Texas. The Xerox definition
of facility can include several different builings which may be
spread over a large square mile radius. Our case would probabl
involve a maximum of 15 facilities.

3. where jobs were lost and where they re-emerged

Don Reisler's analysis led him to suspect that Xerox managers
hid people by giving them a different computer coding. He
was unable to track specific groups or to check out this sus-
picion, though this is an analysis we would perform during
litigation. If this is true, it would be very persuasive
evidence of wilfullness.

we know that jobs were lost in engineering in the Webster,
New York facilities, although new college graduates were
hired throughout the period at issue. The jobs being filled
were essentially the same jobs as those held by the engineers
who were RIF'd. The nature of Xerox research and manufacturing
is to constantly organize and reorganize small units within
one division or facility.

Xerox has orally defended its continued hiring nd its retention
of new college graduates on the basis of its need for 'critical
skills' and general statements about technological obsolescence
Our investigation has produced evidence (testimony by managers
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and memos) that Xerox has a written policy to retrain employees
whose jobs change or whose expertise has become obsolescent.
In reality, however, part of the job of engineers employed by
Xerox was to stay current with developing technology and their
experience with the company would better prepare them for the
development of new products than a new college degree in en-
gineering.

One of the criteria in the decision to RIP was the employee's
'potential for growth.' According to a former personnel mana-
ger, this potential was to be greatest for the youngest employee
Employees who were performing well but had been there a long
time were to be judged as having little growth potential.

our evidence indicates that sales jobs were not reduced to any
significant extent and that new hires were filling exactly the
same jobs that terminated employees were leaving.

4. The number of individuals complaining of age discrimination

There are 1350 plaintiffs in the private lawsuit. About 800
of those plaintiffs were RIP'd, which is approximately 185 of
the total employees over 40 who were RIF~d.

We have had a response from 50 of the 110 persons to whom we
sent questionnaires. As you recall, these 110 people came
to our attention because they tried to opt into the Lusardi
suit. We have not sought complainants or prospective plain-
tiffs in any way. We believe that if we file a lawsuit, the
subsequent notice procedure would produce a response of about
200 people.

S. Number and percentage who were voluntary and involuntary

Of the SO prospective plaintiffs we represent, 14 left
in what Xerox termed a VRIF, although they allege that
they were told they would be involuntarily terminated
if they did'not chose the VRIF. The IRIFs total 27
people and 9 people were fired.

For the years 1980 through 1983, a total of 1868 people
were IRIFxd, of whom 46% were over 40. The VRIFs totaled
2580, of whom 68% were over 40.

For 1983 alone, 290 people were IRIF~d, of whom 55% were
over 40. There were 269 VRIF-s, of whom 77% were over 40.

6. The expert's report has been provided. His findings and
analysis are summarized and capsulated throughout the PM
and relevant memoranda.

7. Our theory of violation / Xerox's theory of defense

Our evidence shows that Xerox developed a deliberate strategy
to eliminate its older, higher paid workers through programs
termed both voluntary and involuntary. The actions by Xerox,
directed from the corporate level and implemented by mid-level
managers, constitute a wilfull violation of the ADEA. Employees
over 40 were illegally forced to take what Xerox called VRIFs
and were also involuntarily RIF-d, while younger employees were
treated more favorably and while Xerox was constantly hiring
younger employees.

Xerox has never rebutted our evidence of wilfull violations
of the ADEA. Its defense consists of the assertion that VRIFs
were truly voluntary and that IRIFs were chosen by objective
criteria. Xerox contends that economic considerations made
massive reductions in force necessary and that older employees
were not treated any differently. Xerox has not offered any
explanation of its continued hiring or of the memos circulated
at corporate levels which describe the plan to get rid of
older workers.

8. Nature and content of voluntary and involuntary offers

My memo of March 10 compares voluntary with involuntary bene-
fits and the Bridge to Retirement with continued employment.
Any notion that the Bridge to Retirement was attractive is an
inaccurate perception deliberately created by Xerox. It could
have been attractive only as an alternative to IRIF or if



576

the employee got another job making the same amount of money -
he made at Xerox. When those who took the Bridge to Retirement
reached 55, their retirement benefits were frozen at a level
about one third of what they would have been at 65. Even if
the employee got another job, his opportunity to vest in another
plan and accumulate much in a retirement account is diminished.
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washineor D.C. 20507

FEB 1 8 1987
MEKORANDUM

TO: Leroy T. Jenkins, Jr.
Assistant General Counsel

PROM: James N. PinneyW
Associate Generd 1 Counsel

SUBJECT: Xerox Presentation (litigation recommendation)

The following are some or the questions we can expect to
encounter In presenting the litigation recommendation in the
Xerox matter. The general premise is that the employer was raced
with a need to adjust the size or the workrorcc downward. This
may have resulted in the elimination of certain jobs, or the
merging of elements or certain jobs to produce jobs with different
substantive context.

1. The relevant years under rocus?

2. The size or the workrorce at the beginning or the pro-
cess, and the size of the workrorce currently. A~ - tea

3. Pinpoint, ir we can, where jobs were lost; and where
they re-emerged. Also state, to the extent that we know
whether the re-emerged jobs were/are substantially
different, or, for the most part, essentially the same
jobs but with dirferent titles.

4. The number or Individuals who are complaining or age
discrimination. Include and identiry the numbers Of such
individuals In the private lawsuit, as well as the number
who are being represented by the Commission.

5. The number and percentage who were 'voluntary", and those
who were "involuntary". ?ACy- V<dw _ v. X e V0.

6. Capsulate the expert's opinion and have a copy of his
report ready to be submitted If asked ror.

7. A clear and concise statement of our theory of violation,
and Xerox's theory or defense.

8. We will need to describe the nature and content or the
orrer to elect "voluntary" retirement--and,"lnvoluntary"
retirement. There is a notion that this former was very
attractive. We have maintained that there was more than
an element or "arm twisting' in this process. We need
to describe what that was, and how It worked. It is my
Impression that the most persuasive case we can expect

to be able to make, if at all, should Involve repeated situations
where--af ter the offers and elections were made and taken, jobs
which were said to be slated for elimination, in fact, continued,
or reappeared, with non-protected age group personnel--and in
roughly the same general geographic location.

The above are some or the points covered in our meeting. I
may think of others before we are ready to present this to the
Commission. This Is also In addition to those other issues which
you were going to handle.
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* ,,,. o .. U. S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Wash:ngton. D.C 20507

Office of
G~eneral Counsel

MEMORANDUM
PURPOSE: ACTION

TO Clarence Thomas
Chairman

R. Gaull Silberman
Vice-Chairman

Tony E. Gallegos
Commissioner

Fred W. Alvarez
Commissioner

FROH William R. Ng(L Lt4e
'Deputy General Counsel

SUBJECT i Litigation Recommendation for Intervention in
Ci riano v. Board of Education of the City
School District of the City of North Tonawanda,
No. 84-CV-80C (W.D.N.Y.)

Attached please find copies of a recommendation for interven-
tion in the above-styled case which has been sent to the Executive
Secretariat. Due to the importance of the Issue involved, we have
requested that this case be placed on the first available Commis-
sion agenda, rather than be processed through the special notation
vote procedure. We would like to present briefings on this matter
to you and your staff prior to consideration of the recommendation
at a Commission meeting. Included in the attached package are
copies of the court of appeals and district court decisions which
have been issued in the case to date.

Also included in the package is a memorandum of the Office
of Legal Counsel addressing an earlier draft version of this
litigation recommendation. Portions of the litigation recom-
mendation have been revised or rearranged since the Legal Counsel
memorandum was written, and we have added to the recommendation
a brief discussion of 54(i) of the ADEA and of the advisability
of appearing in an amicus, as opposed to Intervenor, capacity.
See Recommendation for Intervention at 5 n. 6 and 6 n. 7.
Ailo. the Legal Counsel memorandum at p.2 quotes from the liti-
gation recommendation draft. The quoted material now appears
in the final Recommendation for Intervention at 2? n. 18.

I will be contacting your office to schedule a briefing in
this case.

Attachments

1. Litigation Recommendation
2. Court of Appeals' Opinion
3. District Court Opinion
4. Legal Counsel Memorandum
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Wahinton, D.C. 20507

Offke of
Gmeral Counsel

MEMORANDUM PURPOSE: ACTION

TO: CLARENCE THOMAS
Chairman

R. GAULL SILBERMAN
Vice-Chairman

TONY E. GALLEGOS
Commissioner

FRED W. ALVAREZ
Commissioner

FROM, WILLIAM H. NG
Deputy General Counsel U

SUBJECT: Recommendation for Intervention in Cipriano v. Board of
Education of the chol District of th
City of North Tonawanda, No. 84-CV-ROC (W.O.N.Y.)

INTRODUCTION AND SUMMARY

The issue in this case is whether the North Tonawanda

School Board and teachers' union violate the Age Discrimination

in Employment Act (ADEA) by offering an early retirement

incentive to employees aged 55 to 60, but not to those over

age 60. The second Circuit Court of Appeals last year reversed

the entry of judgment for the School Board and remanded the

case for further proceedings. Cipriano v. Board of Education

of the City School District of the City of North Tonawanda.

785 F.2d 51 (2d Cir. 1986). 1/

The appellate court ruled, in the absence of any dispute.

that the plan violated 14(a)(1) 2/ of the Act, 29 U.S.C.

623 (a)(l). because it withheld an employment-related benefit

on the basis of age (785 F.2d at 53). On the question of

whether the plan was protected under f4(f)(2), 3/ 29 U.S.C.

/ Copies of the district court and appellate court opinions
are attached.

2/ Section 4(a)(1) provides that:

It shall be unlawful for an employer
(1) to fail or refuse to hire or to dis-
charge any individual or otherwise discrimi-
nate against any individual with respect to
his compensation, terms, conditions or privi-
leges of employment, because of such individuale
age.

3/ Under $4(f)(2),

It shall not be unlawful for an employer. .
or labor organization -

(2) to observe the terms of . . . any bona fide
employee benefit plan such as a retirement,
pension, or insurance plan, which is not a
subterfuge to evade the purposes of this Act. . . .
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623 (f)C2). the court ruled that the plan was 'bona fide' and

that it was the type of 'employee benefit plan' which 14(f)(2)

shelters. The only issue to be decided by the lower court on

remand is whether the School Board can additionally prove, as

is required under 14(f)(2), that the plan is not a subterfuge

to evade the purposes of the ADEA. On this issue, the Second

Circuit directed the district court to 'seek the assistance

of the EEOCH with respect to the meaning of 'subterfuge in

14(f)(2) as amended, or with respect to -the permissible

means of structuring voluntary retirement plans." 785 F.2d

at 59.

We advised you earlier that the district court. in

accordance with the second Circuit's mandate, requested the

Commission to participate in the proceedings on remand. The

court has now made clear that it wishes our participation to

take the form of intervention, and is awaiting our response.

In light of the fact that both the Second Circuit and the

district court have specifically requested the Commission's

assistance and in light of EEOC's role as interpreter and

enforcer of the Age Act, we are recommending intervention 4/

under Fed. R. Civ. P. 24(b)(2) and have prepared this memorandum

setting forth the arguments which should be made to the court.

Based upon our review of the law, the ADEA legislative

history and the administrative interpretations which are

still in effect, we recommend that the Commission's brief

present the following analysis. First, genuinely voluntary,

early retirement incentives may peacefully coexist with the

4/ Trial Services recommended against litigation challenging
the North Tonawanda Plan in December 1985, before the case
went up on appeal. That recommendation was based on the
assumption that the legal issues were similar to those in
another case, Chappeous Central School District, which Trial
Services had advised against litigating. In Chapp the
challenged Incentive bonus gradually decrease there
was a cut off at age 62, when the employees became eligible
for Social Security, and Trial Services believed that the
respondents might be able to prove an age-related cost justifi-
cation for the discrimination. In this case, however, we do
not believe that the denial of the incentive payment to
persons over the age of sixty could be based on cost considera-
tions because this is an absolute cutoff of payments at age
61 without the graduated reductions which could arguably tend
to support a cost justification defense. Moreover, since the
Second Circuit's decision in Cipriano indicates that courts
are uncertain whether eamlover must provide any age-related
cost justification for withholding equal benefits from older
workers on the basis of age, we believe that this is an
additional reason for considering intervention in this case.
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ADEA. Under established Supreme Court precedent, an incentive

plan is in prima facie violation of 14(a)(1) only where. as

here, it is structured in such a way as to deprive older

workers of the incentive benefit on the basis of their age.

However, there are various types of incentives -e.g., a lump

sum to all retirement-eligible employees irrespective of age,

or devices that make younger employees eligible for pension

benefits--which do not collide with 14(a)(al at all.

Second, plans that do provide unequal benefits because

of age are immunized from attack by virtue of 14(f)(2) only

where the cost of providing the benefit increases directly as

a function of age. Thus, we believe that the legislative

history clearly supports the view that Congress considered

plans paying unequal benefits to be a subterfuge to evade

the purposes of the CADEA]3, within the meaning of 14(f)(2),

unless the cost of providing the benefit increased with age.

This conclusion necessarily follows from the longstanding

interpretation of 14(f)(2) set forth in the regulations

promulgated by Department of Labor in 1969 and ratified by

the Congress in 1978, 1982 and 1986.5/ It is also the position

that the Office of General Counsel has consistently advocated

before the courts of appeals. See briefs in EEOC v. Borden's,

Inc., 724 F.2d 1390 (9th Cir. 1984); ZEOC v. Westinghouse,

725 F.2d 21 (3rd Cir. 1983), cert. denied, U.S. _, 105

S.Ct. 92 (1984); EEOC v. Cargill, No. 84-2692 (10th Cir.

filed May 31, 1985); Betts v. Hamilton County, et al., No.

86-3676 (6th Cir., filed Jan. 6, 1987); EEOC v. State of

Maine, No. 86-2022 (let Cir. filed Jan. 30, 1987).

Applying this principle here, we conclude that the School

Board will probably be unable to prove that its incentive plan

is justified by age-related cost considerations. Withholding

a fixed incentive bonus from employees beyond age 60 cannot be

justified on the ground that the employees' age renders extension

of the incentive to them more costly. Such a plan, therefore,

reduces to a 'subterfuge' because, without any apparent cost

justification, it denies them a benefit and also because it

!/ Those regulations, which the Commission has continued in
effect, have always provided that differential benefits are
lawful only where the employer proves that the disparity is
justified by age related cost considerations. 29 C.F.R. 860.
120(d).
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operates to induce employees to exit the work force before

they reach age 61, in contravention of the ADEA s goals.

Although the court of appeals held that the plan in this

case violated 54(a)(1, we explicate the analysis of that section

here as a framework for discussing the fact that not all incentive

plans violate 54(a)(1). The memorandum then discusses the

separate elements of the 54(f)(2) defense. I/ The brief in

intervention will necessarily be narrowly focussed inasmuch

as the Second Circuit has already ruled that the School Board's

plan violates §4(a)(1), and that it is a 'bona fide employee

benefit plan' within the meaning of 14(f)(2). Those rulings,

as the law of the case, are now binding upon the district

court, and we would consequently not present any extensive

arguments on those issues to the district court. 7

BACKGROUND

Facts

,Two former teachers in the North Tonawanda school system

brought this ADEA action against the School Board and their union

alleging that, because of their age, they were discriminatorily

denied an employment-related benefit which was given to younger

workers. Specifically, they challenged a provision of the 1950

collective bargaining agreement which offered a choice of two

benefits to teachers age 55 to 60 who had completed 20 years of

service and who agreed to retire between July 1 and Pebruary 1,

in any of the three years (1980-83) covered by the agreement:

(A) paid-up medical insurance premiums to age 65, plus 52000,

plus P50 for each year of service beyond 20 years, or (D) a

6/ This memorandum pertains only to the issue raised by the
particular facts of the North Tonawanda incentive and does not
purport to broadly settle the issues which may arise in other
incentive cases. The Commission may wish to consider further
regulatory guidance in the area although Legal Counsel suggests
that regulations may be inappropriate because 54(i) of the ADEA,
added last year to require continued benefit accruals for
employers who work beyond normal retirement age, may cover the
issue of early retirement incentives. We think that the assump-
tion about 54(i)'s reach is not clear and deserves further
analysis, but, of course, any proposed regulation could considerany potential impact of 54(1).
7/ Legal Counsel has suggested that it may be better to partici-
pate as amicus so that we are not bound by the law of the case.
However, tIedistrict court is so bound and it is required to
decide this case within the framework and directions set
forth by the Court of Appeals. Presenting opinions on issues
decided by the Second Circuit would not assist the district
court in deciding this case.
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lump sum of $10,000. Plaintiffs were 61 years old on July 1,

1980, and were thus ineligible for this early retirement

incentive plan by its terms. They retired the following year,

on June 30. 1981, and later brought this suit to recover the

$10,000 they would have received under Option B if the incentive

plan had applied to them at the time of their retirement.

Although not in evidence below, we understand and it is

undisputed that the incentive was first offered to all pension-

eligible teachers, regardless of age, in a previous collective

bargaining agreement effective January 1979 to June 1980.

However, teachers over age 60 had nine months (to September

30, 1979) within which to elect early retirement, while

younger teachers had eighteen months (to June 30, 1980) to

exercise the option. In any event, the plaintiffs, who were

60 years old at the time, chose not to participate in this

first incentive program. We understand that the plan remains

in effect.

Distridt Court Opinion

The district court su& sponte entered summary judgment

for defendants under j4(f)(2) after directing them to submit

only a copy of the 1980 bargaining agreement together with

affidavits that the copy was authentic. Plaintiffs were

limited to contesting authenticity, if they could.

The court held that the requirements of 14(f)(2) were

satisfied because it was undisputed that defendants were

'observing the terms' of their early retirement incentive

plan and because, the court concluded, the plan was 'bona

fide' within the meaning of 14(f)(2). It supported that

conclusion with findings that the plan was voluntary and that

it had not forced plaintiffs to retire. The court further

found 'nothing in this record to indicate that the plan is a

subterfuge to evade the purposes of the act." Finally, after

citing to Mason v. Lister, 562 F.2d 343 (5th Cir. 1977), and

Patterson v. Independent School Dietrict *709. 742 F.2d 465

(8th Cir. 1984), but not to any ADEA legislative history, the

court stated that the plan was consistent with what Congress

'meant to" do in enacting the statute, viz., to prevent forced

discharge of older individuals while preserving early retirement

incentives as "useful and necessary devices which employers

can use to manage their work forces."

Court of Appeals Opinion
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Because of the limitations which the district court had

imposed on the submission of evidence, the court of appeals

treated the district court's decision as a grant of a motion

to dismiss for failure to state a claim upon which relief can

be granted. 785 F.2d at 53. It initially ruled, in the absence

of any dispute, that the incentive plan violated 14(a)(Cl's

prohibition against age-based discrimination in 'compensation,

terms, conditions or privileges of employment.' 785 F.2d at 53-4.

It then considered whether the 14(f)(2) exception applied.

First, it concluded that the incentive plan was a 'bona

fide employment benefit plan' within the meaning of 14(f)(2)

because it paid substantial benefits to employees covered by

it and should be 'read as a supplement to [the] underlying

general retirement plan for the purposes of 14(f)(2).' 785

F.2d at 54. The court reasoned that, because the special

incentive simply increased retirement compensation and, 'like

benefits available under the underlying retirement plan, is a

quid pro quo for leaving the workforce after a certain age

and number of years of service, it must be viewed functionally

as part of that plan.' 785 P.2d at 56. The court pointed to

Patterson v. Independent School District #709, 742 F.2d 465.

as support for its holding, noting that Patterson had upheld

an early retirement incentive under 14(f)(2) on the ground

that it merely encouraged employees to activate the general

pension plan, which was admittedly lawful, at an earlier age.

785 F.2d at 5s.

In holding that the incentive plan was 'a bona fide employee

benefit plan,' the court rejected plaintiffs' argument that

14(f)(2) applies only to plans in which the age-based reduction

of benefits is justified by actuarially significant cost factors.

The court read the applicable administrative interpretation,

29 C.F.R. 1860.120(a)(1), to include within 14(f)(2) plans

that reduce benefits on the basis of age due to 'significant

cost considerations,' whether or not those considerations are

actuarially based. 785 F.2d at 54. The court stated that

'significant cost considerations' are involved in designing

early retirement incentives, because the goal of these plans

is to save salary expenses: since the departure of younger
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workers saves more years of salary, the court observed, 'it

is only reasonable for the employer to offer more' to them

than to older workers who remained on salary longer. 785 F.2d

at 55. Finally, in the courts view, the structure of the

plan -- e.g., whether it offered a lump sum benefit before

age 60 or one that tapered off by 60 -- goes to whether it is

a subterfuge and not to 'whether it qualifies generically for

the shelter of 14(f)(2).' 785 F.2d 55.

The court then turned to the question of whether the

plan was a subterfuge to evade the purposes of the Act.

Noting that defendants bear the burden of proof on this issue,

it held that these defendants had not sufficiently discharged

that burden to justify dismissal without trial. However, the

court professed uncertainty as to the nature of the proof

14(f)(2) requires in this context.

It pointed out that the 'subterfuge' proviso historically

has been litigated only in cases involving mandatory retirement.

785 F.2d at 58. Accordingly, the court thought it 'rather

hard to give content to the concept of 'subterfuge' when that

term is applied to a plan for voluntary action . . . and the

complaint is made, not by employees who claim that they were

tricked . . . into prematurely leaving the workforce. but

rather by employees who protest at having been excluded from

the option.' 785 F.2d at 58. Nonetheless, it recognized that

Congress in its 1978 ADEA amendments banning mandatory retire-

ment left the 'subterfuge' language in the statute, thereby

requiring employers to show something more than that challenged

benefit plans are bona fide. For this reason, and in light

of the Department of Labor's §4(f)(2) interpretation (29

C.F.R. 1860.120(a)(1)) requiring employers to justify age-based

benefit distinctions on the basis of age-related cost considera-

tions, the court held at minimum that the defendants 'must

come up with some evidence that the plan is not a subterfuge

to evade the purposes of the ADEA by showing a legitimate

business reason for structuring the plan as [they] did.' 785

F.2d at 58. The court opined. however, that the 'evidence of

business reasons required to show that a voluntary early

retirement plan is not a subterfuge would almost necessarily

be less than what was required to make such a showing in the

case of a mandatory plan.' 785 F.2d 59. It remanded the

case to allow the district court, with EEOC's assistance, as
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either amicus curiae or intervenor, to consider in the first

instance the nature of proof which will discharge defendants'

burden of proving the absence of subterfuge in cases such as

this.

DISCUSSION

I. Preliminary Observations

While Congress has made quite clear that mandatory early

retirement is unlawful (see 14(f)(2). 29 U.S.C. 623(f(2)).

it is equally clear that Congress has not prohibited employees

from voluntarily choosing early retirement. Instead, a

primary goal of the ADEA is "to create a climate of free

choice between continuing in employment as long as one wishes

and is able, ox retiring on adequate income with opportunities

for meaningful activities.' 118 Cong. Rec. 7745 (1972),

reprinted in ADEA Leg. Hist. at 205 (Remarks of Sen. Bentsen

in introducing an amendment to extend the protection of the

ADEA to government employees. quoting Report of the White

House Council on Aging). Truly voluntary early retirement

incentives facilitate that choice by allowing some employees

to retire comfortably and to pursue neglected professional or

personal interests. In addition, they enable an employer to

reduce or modify its work force, when necessary, in a way

that seems more humane than to impose widespread layoffs.

There may, however, be drawbacks to early retirement

incentives. Such plans tend to exacerbate the expectation of

earlier and earlier retirement. In 1948, 89. St of man over

65 were in the civilian labor force, compared with 17.41 in

1983. 'Mixed Bag, As Early Retirement Grows in Popularity.

Some Have Misgivings,' Wall St. J., April 24, 1984. With an

increasingly aging population. many people will have to work

until age 65 or 70 in order to maintain supplies of skilled

workers and to keep the Social Security system solvent.

Ibid. Moreover, incentive plans often are more costly to the

employers than anticipated. Ibid. Employees. too, may suffer

in that increasing life expectancy and inflation may erode

the early retirement income which seem adequate initially.

Pinally, whether such a retirement is actually voluntary,

in any meaningful sense, is an ever present issue in many

incentive cases. 'Incentive' plans are generally offered in

a climate of economic uncertainty. bEployeea may believe--often

with some reason--that their choice is not between early
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retirement and work, but between early retirement and layoff.

See Bartsan v. Allis-Chalmers Corp.. 799 F.2d 311 (7th Cir.

1986)(plaintiffs alleged constructive discharge an the ground

that they elected early retirement because they believed

their only alternative was layoff and the employer failed to

disabuse them of their misimpression).

The issue here is not whether incentives per se violate

the Act. They do not. Rather, in the litigation context, the

sole question is whether or not the specific plan at issue is

structured so that it meets the requirements set down by

Congress in the ADEA by providing equal benefits regardless

of age or, if not, that it falls within the 4(f)(2) exemption.

It is to these issues that we now turn.

1I. The Application of 14a)(l) to Early Retirement
Incentives

1. As noted above at page 8, the court of appeals ruled

that the North Tonawanda incentive violated $4(a)(1)'s prohi-

bition against discrimination on the basis of age 'with respect

to an individual's compensation, terms, conditions or privileges

of employment.' That conclusion is final*y supported by

Supreme Court precedent establishing that employers run afoul

of 14(a)(1) if they subject older workers to treatment which,

"but for' the employees' age, would be different. Trans World

Airlines v. Thurston and EEOC, 469 U.S. 111, 120 (1985). Accord

EEOC v. Borden's, Inc., 724 F.2d 1390, 1393 (9th Cir. 1984):

Geller v. Markham, 635 F.2d 1027, 1035 (2nd Cir. 1980), cert.

denied, 451 U.S. 945 (1981). Cf. Los Angeles Dept. of Water

and Power v. Kanhart, 435 U.S. 702 (1978) (§703(a) l) violated

where female employee provided different periodic retirement

benefits 'because of sex'): Arizona Governing Committee v.

Norris, 463 U.S. 1073 (1983)(same).

The Commission argued in Thurston that while the Act

does not compel an employer to provide any particular benefits.

the benefits that it chooses to provide cannot be withheld

from older employees because of age. The Supreme Court agreed.

Thurston, 469 U.S. at 121, citing Hishon v. King & Spalding,

467 U.S. 69, 75 (1984)('benefit that is part and parcel of the

employment relationship may not be doled out in a discriminatory

fashion, even if the employer would be free. . ..not to provide

the benefit at all'). This is true whether or not participation

in the plan is voluntary, because the Supreme Court has held

that 'the opportunity to participate in Can employee benefit]
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plan constitutes a Condition[] or privilege[] of employment,

and that retirement benefits constitute a form of compensation."

Arizona Governing Committee v. Morris, 463 U.S. 1073, 1079 (1983)

(emphasis added, citations and footnotes omitted). Section

4(a)(1), like 1703(a)(1) of Title VII, !/ 'forbids all discrimina-

tion concerning compensation, terms, conditions, or pr ivileges

of employment,' not just discrimination concerning those aspects

of the employment relationship as to which the employee has no

choice.' Id. at 1081-82 n.10. Accordingly, an incentive plan

which makes age-based distinctions in the amount of the benefit

offered violates §4(a)(1) on its face. 9/ Thus, the first

8/ Section 4(a)(1) was derived in haec verba from 6703(a)(1).
Lorillard v. Pons. 434 U.S. 575,577(1978)

9/ It is not a defense to such a discriminatory practice that
the employer lacks bias or animus towards older workers. The
legislative history of the ADEA indicates that Congress
recognized that most age discrimination was not due to discrim-
inatory animus but to 'the ruthless play of wholly impersonal
forces.' The Older American Worker -- Age Discrimination in
Employment, Report to the Congress on Age Discrimination in
Employment under Section 715 of the Civil Rights Act of 1964
at 3 (1965)('1715 Report'). The Secretary concluded his report
with a recommendation for 'Ca]ction to adjust institutional
arrangements which work to the disadvantage of older workers.'
Id. at 20. Indeed it is settled that the only issue under
vra)(l) is whether the benefit differential is because of age;
it is irrelevant that the employer's motive may be benign.
Cf. Geller v. Markham. 635 F.2d at 1034 (where cost savings
are related to age, refusal to hire for those reasons violates
ADEA); Leftwich v. Harris-Stowe State College. 702 F.2d 686
(8th Cir. 1983)(under ADEA, economic savings not a legitimate
justification for selecting older employees for discharge):
Franci v. Aveo Corp., 538 P.Supp. 250 (D. Conn. 1982) (layoff
of hghly aid older workers to save money violates ADEA). See
also. City of Los Angeles Dept. of Water E Power v. Manhart,
TTrU .s. at 7:8-17 (Title VII doss not permit a 'cost justifiaE-
tion' defense).

It is not enough to allege that the employer is motivated
by a desire to save money. An employer could save money by
paying older workers a lower annual wage than younger workers
were it not for the ADEA. See 29 C.F.R. 11625.9 and cases
cited s ra As Representative-lawkins explained in discussing
pregnancy discriminationt

eradicating invidious discrimination
costs money, It is cheaper to pay all
black workers less than all white workers.
or all women less than all men. The fact
that it would cost employers money did not
prevent Congress from enacting the Equal
Pay Act or Title VII. . ..

Introductory remarks of Mr. Hawkins on H.R. 6075, 123 Cong.
Rec. 10583 (1977) rejrinted in, Senate Comm. on Labor and
Human Resources. 96th Cong7, 2d Ses.., Legislative History of
the Pregnancy Discrimination Act of 1978, 26 (Comm. Print 1980).
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question in incentive cases is whether the challenged plan

offers unequal benefits to employees on account of their ages.

2. a. The North Tonawanda defendants conceded that their

plan violates f
4
(a)(I). The plan provides for a substantial

financial benefit ($10,000. or cash plus health insurance

premiums) to be paid to employees age 55 to 60 who are other-

wise eligible for early retirement and who volunteer to leave

the work force. After employees reach the age of 61 they are

deprived of that benefit. Thus, employees age 61 and over

are treated differently from similarly-situated younger

employees because of their age and the plan on its face

violates 14(a)(1) because, 'but for' their age, retirement

eligible employees over age 60 would be entitled to the

incentive when they retired. Io/

b. Defendants have asserted, however, that it somehow

makes a difference that all employees, including plaintiffs,

had a right to take the incentive if they retired by June 30,

1980. (see supra at 7). Although the terms of this 'window'

provision were not in the record before the Second Circuit,

the court held that any such 'window' was immaterial to

defendants' S4(a)(l) liability because '(plaintiffs') claim

(was] not that they were denied the opportunity ever to partici-

pate in the incentive plan, but that they were denied the

opportunity on the date they ultimately chose to retire.' 785

F.2d at n.2. Thus, it is the law of the case, binding on the

district court, that the fact that employees once had the

option of taking the incentive is not a defense.

We think the court's analysis consistent with the terms

of 54(a)(l). The issue under 54(a)Cl) is whether at some

discrete point in time the employer is treating some employees

differently on the basis of their age. Here, when plaintiffs

wanted to and were able to retire in June 1981, people over

age 60 were denied a benefit that was available to younger

people.

IO/ There cals be no argument here that the plan does provide
equal benefits and that the incentive merely compensates younger
workers for the benefit reductions that usually accompany early
retirement (see discussion infra at 19-23). In New York normal
retirement age is 60: the 60 year old, therefore, gets full
benefits plus $10,000 while the 61 year old gets only the
retirement benefits.
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Moreover, defendants cannot argue that, because each

employee at one time had the opportunity to participate by

virtue of the window, they provided that same benefit of

employment to older and younger workers. First, those over

age 60 at the time the incentive was first offered had half the

time offered younger people in which to elect retirement, which

is a major life decision. Furthermore, when the retirement,

incentive was reoffered, they were excluded. (See suors at 6-7).

At any point in time (except for the initial nine months),

employees aged 55 to 60 had available a benefit which those

aged 61 and over did not.

To reason that an employer avoids violating 54(a)(l) by

providing a short window' of opportunity in which all employees

can exercise the option but where older employees have in effect

less time to choose the option is, in our view, no different

than the claim that an employer could avoid liability for sex

discrimination, for example, by giving women nine months

after hire in which to opt into a deferred savings plan while

allowing male employees to opt in at any time. Cf. Arizona

Governing Committee v. Norris, 463 U.S. at 1081-82, n.10 (an

employer cannot immunize itself from liability for providing

a discriminatory benefit option simply by providing other

nondiscriminatory options). 11/

11/ Two Eighth Circuit cases, IBEW Local 139 v. Union.
Electric Co., 761 F.2d 1257 (8th Cir. 1985) and Patterson v.
Independent School District #709, 742 F.2d 465, 468 (8th Cir.
1984), might be cited for the proposition that 54(a)(1) is not
violated whenever a window of opportunity has been provided.
the Second Circuit has foreclosed that result in this case.

Moreover, those cases are distinguishable. In IBEW, the
court, held that the employer did not violate the ADEA by
offering a life insurance plan to all employees upon employment,
but afterward only to those under age 40. Although the
decision appears to be based partially on 54(a)(1) and the
fact that all employees at one time had an option to join,
the bulk of the court's decision suggests that It thought the
employer could show an age-related cost justification for the
plan, and, thus, qualify for 54(f)(2)'s exemption. To the
extent that the court thought that 54(a)(1) was not violated
if the older employees were ever given an option, we believe
that it erred for the reasons discussed above.

In Patterson. the court opined that an older worker who
had passed beyond the age at which the retirasmnt incentive
was available had no claim because he was no different than a
person who retired before the enactment of social security
and was, therefore, unable to claim Social Security benefits.
The court's hypothetical concerned a person who has already
left the work force, however. Under the ADEA, an employer is
required to provide all present employees with equal benefits
(subject to the narrow §4(f)(2) exception which we discuss
below). Thus. the employees over age 60 are entitled under
14(a)(1) to the same bonus for retiring which the employer
chose to give to the 55 to 60 years old group.
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3. Although North Tonawanda's plan violates $4(a)(1),

incentive plans can be. and frequently are, structured so

that they do not. The court's request for suggestions as to

lawful means of structuring incentives can probably best be

answered by providing a few examples of such plans already in

use which actually provide equal benefits. The ensuing dis-

cussion is certainly not intended to be an exhaustive recitation

of specific plans, but rather provides some broad prototypes

which do not violate §4(a)(1). Thus, to recognize that some

incentive plans violate the Act is by no means to call into

question the legality of incentives generally, or to unreason-

ably restrict employer options.

First, the employer could simply offer an incentive similar

to those offered here -- a lump sum or cash times years of

service and/or paid up insurance premiums -- if it were

offered to all retirement eligible employees regardless of

age and under the same condition. For example. the Interna-

tionlal Longshoreman's Association and Port of Baltimore

Management Officials have offered all longshoremen with 25

years of service a lump sum. 'Dockworkers to Get Deal to

Retire, ' Washington Post, Dec. 19. 1986.

Another typical and inoffensive retirement incentive

involves lowering the age at which actuarially unreduced

benefits are available in a defined benefit plan. A commonly

used formula for determining benefits is [final average

salary] x (a fraction of salary (usually at least 1.5%)] x

(years of service] x [1 (at normal retirement age: typically

65)]. Under such plans employees can usually retire a few

years before normal retirement age but the final factor of

[1] will be reduced for each year short of normal retirement

age, so that if one retires at age 55, the formula will be

something liket [final salary] x [a percentage (1.5%)] x

(years of service] x [.363). In order to encourage early

retirement, employers may offer to drop the actuarial reduction

for all those otherwise eligible for early retirement. In

this way, the employer is not providing unequal benefits on

the basis of age. Rather, each retirement eligible employee's

pension will be calculated on the basis of salary and years

of service. Thus a 65 year old employee with a $40,000 final

annual salary and 20 years of service will receive the same

periodic pension benefit as a 55 year old with the same pay

and years of service.
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It may be argued that removing the actuarial reduction

for the younger worker leads to unequal benefits because the

actuarial value of the benefit will be greater for younger

employees as a group than for the older employees as a group.

The focus of §4(a)(1), however, like its Title VII counterpart

(6703(a)(1). 42 U.S.C. 2000e-2(a)(1)), is on the individual,

not on the group. Arizona Governing Committee v. Norris, 463

U.S. at 1073 (1983): Connecticut v. Teal, 457 U.S. 440,

453-54 (1982); City of Los Angeles Dept. of Water & Power v.

Manhart, 435 U.S. at 708 (1979). Hence, actuarial predictions

of value -- even though they may be accurate for the group --

are not pertinent to whether 14(a)(1) is violated. Manhart,

432 U.S. at 710 n.20 (impact on group irrelevant, retiree's

total pension benefit depends on his or her actual life span)

(emphasis in original). Rather, the question is whether Bach

employee receives equal ascertainable benefits irrespective

of age. 12/ Thus, if all eligible employees receive equal

monthly benefits for life, 13/ they are not being treated

differently because of age. See id. at 711-12. Cf. Dorsch v.

L.B. Poster Co., 782 F.2d 1421, 1427 (7th Cir. 1986) (employer

did not violate §4(a)(1) whete its eatly retirement plan gave

equal monthly benefits to every employee whose age and years

of service totalled 75, even though the total benefit was larger

for younger than older employees because younger employees drew

12/ For this reason, we believe that it would be incorrect
to argue that 14(a)(1) is not violated because the incentive
is a salary replacement (see Britt v. E. I. DuPont de Nemours
& Co., 768 P.2d 593 (4th wr 1985), which should be greater
Yo-ryounger workers who are potentially foregoing greater
future earnings. The future work pattern of any individual
is entirely speculative. Manhart and Norris make clear that
projections about the probalbl=eife or working life of the
group cannot justify unequal benefits under §4(a)(1). We
note, too, that Britt itself does not purport to support any
such argument. It hId only that the employer did not violate
;4(a)(1) when it declined to allow employees to draw the
incentive and retirement benefits simultaneously. See further
discussion infra at 38-9.

13/ By 'equal benefits' we are referring to an equal fraction
oF salary times years of service. The earne analysis would apply
to incentive plans for which the underlying retirement plan
prescribes a fixed monthly amount for all employees of a
given age and length of service. If the employer simply
lowers the age at which the benefit is available, 14(a)(l) is
not violated.



593

the benefit for a longer period of time). 14/ In short, where

the incentive merely amends the underlying benefit plan so

that all retirees receive an equal periodic benefit for life,

it-does not violate 04(a)(1). 1S/

A third incentive used by several employers is to give

extra age and service credits -- frequently five years -- to

each employee. Because virtually all plans have a minimum

age and service requirement for pension eligibility, this

will increase the number of employees eligible for retirement.

It will also make some employees eligible for actuarially

unreduced benefits; for example, if normal retirement age is

65, a 60 year old will be able to get actuarially unreduced

benefits. Finally, in the typical defined benefit plan,

described above, in which years of marvice are part of the

14/ We caution, however that we think the Dorsch court's
analysis is flawed. here the employer offered $600 per
month to eligible employees until they reached age 62. The
case did not involve a lifetime annuity which would have made
the total value of the benefit to any individual unascertainable.
Instead, because of the age 62 cutoff, the total value of the
benefit to any given individual could be determined and
the older individual would clearly receive a smaller benefit.
Thus, the Dorsch court probably erred in finding no violation
of 14(a)(l See also, Potenze v. New York Shi oing Ass ,804 P.24 235 (IFS dTir 1 'Tia-plan ~hich make distinctions
among recipients on the basis of age violates section 4(a)(f1)

Nevertheless, in stressing the importance of periodic
rather than total value, we think the court may have implicitly

.recognized that the periodic benefit is the appropriate com-
parison when the total value to the individual is ascertainable
only by reference to actuarial assumptions, as in Norris and
Manhart.

IS/ It might be argued that incentives by definition give
eomething extra to younger workers that the older employees

have already earned -- here, for example, a vested interest
in a pension benefit of a certain amount, We disagree.
Employers can always extend a benefit to larger groups of
employees without having discriminated against those who
already have the benefit. For example, if an employer offered
college tuition to all management trainees with eight years
of service and later extended the benefit to all management
trainees, we do not think there is a serious argument that
the value of the benefit to the trainees who already have
eight years service has been diminished.

Furthermore, such an argument seems to assume that
pension benefits are purely a reward for service. They are
not. They are also viewed as a deferred wage or an income
stream to provide for loss of income upon retirement. E.
Allen, Jr., J. Melone, and J. Rosenbloom. 'Pension Planning
2-7, 33 (5th ed. 1984). That pensions are not solely a
reward for service is evidenced by the facts that one cannot
draw on them at all until a certain age, some minimum amount
can be drawn after a miniscule service period, there is a
significant actuarial reduction for those who retire before
the normal retirement age' (usually 65); and they are
often payable at least until death whether one lives 10 or 40
years after retirement.

In short, pension benefits, in their role as income
replacement, make it possible for eligible employees to choose
retirement. We do not think that an older employee is deprived
of a benefit when the employer simply makes it possible for
more employees to choose retirement.
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calculation of benefit amount, this incentive will increase

the periodic benefit of every employee. Both IBM and Xerox

havedrecently offered five year age and service add-ons.

Daily Labor Report (BNA), Dec. 19, 1986. A-9. If every employee

is given the add-on, there is no disparate treatment on the

basis of age. Some employees will become eligible for early

or full benefits who were not previously eligible. As

discussed above with regard to providing actuarially unreduced

benefits to younger employees, this simple expansion of the

group eligible for retirement does not deprive the older

worker of a benefit, and such a plan would be lawful under

W4(a)(l). 16/

In sum, these examples make clear that there are several

early retirement incentives already in use by major companies

which do not violate 64(a)(1).

III. Application Of The §4(f)(2) Exemption To Retirement
Incentives

It is settled that exceptions to 54(a)(1)'s prohibition

against discrimination are to be narrowly construed 17/ and

that to establish the 64(f)(2) defense the employer must show:

1) there is a bona fide employee benefit plan: 2) the action

was taken in observance of its terms: and 3) the plan is not

a subterfuge to evade the purposes of the Act. United Airlines

v. McMann. 434 U.S. 192, 198 (1977).

The court of appeals in this case ruled that the School

Board and union were 'observing the teims' of their incentive

plan. We agree, and believe that this will seldom be a dis-

puted issue in litigation attacking early retirement incentives.

The court of appeals also ruled that the incentive plan

was a 'bona fide employee benefit plan' within the meaning of

16/ Some employers limit add-ons by capping them at a given
age or by limiting total service credits. This memorandum
cannot analyze the many variations which exist.

17/ Orzel v. City of Wauwatosa Pire Dept., 697 F.2d 743, 748
T7th Cir., cert. denied, 464 U.S. 992 (1983): Smallwood v.
United Airliies, Ini.7"T6l F.2d 303, 307 (4th CiI. 1981),
cert. denied, 469 U.S. 832 (1982) H hton v. McDonnell

la Cor ., 553 P.2d 561 {8th Cir.T7 eeit. denied, 434
U.S. 766 (1977).
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siginificant cost considerations (see supra at 8-9) 18/ but

that the School Board and union =st prove that their actions
were not a 'subterfuge' b howing 'a legitimate business

reason for structuring the plan as [they) did. ' (supra at 10-

II). It added that the district caurt should seek the

Commission's guidance concerning the meaning of subterfuge as

applied to the ADEA as amended in 1978.

A. The meaning of 'Subterfuge' In The Context of
Early Retirement Incentives

1. 'Subterfuge' in General

Even if an early retirement plan qualifies generically

for the shelter of 54(f)(2), the employer must prove that the

plan is not a 'subterfuge to evade the purposes of the Act.'

I8/ Although the question whether the North Tonawanda incentiveW a 'bona fide benefit plan' need not be extensively addressedbecause the district court cannot reverse the Second Circuit's
ruling, we question that aspect of the court of appeals'
construction of i4(f)(2). An incentive plan could fall within
54(f)(2) if it were a plan in which age is an actuarially
significant factor in plan design (44 Fed. Reg. 30649-50; 29
C.F.R. S860.120(a)(1) and S860.120(b)) or where the plan isso enmeshed with the underlying pension plan that it becomes
a coordinated benefit plan. Clearly, there are no actuarial
considerations in a plan which offers $10,000 to all workers
age 55-60 and nothing to those over age 60. The court rejected
the argument that S4(f)(2) covered only those 'plans' in which
benefit reductions are justified by 'actuarially significant cost
reductions' on the ground that the regulations at 29 C.F.R.
860.120(a)(1) do not specify that 'cost considerations' must be
actuarially based,' and that there are cost considerations in
that the employer saves more years of continued full salary byinducing younger workers to leave. This interpretation runs
afoul of S4(f)12). For the reasons discussed infra at 28-32,that section insulates unequal benefits only wei7re the age of
the employee actually increases the cost, vis-a-vis the youngerworker, of providing the benefits. A $10,000 incentive for
early retirement costs the same regardless of whether it is
offered to a 59 or 61 year old. Section 54(f)(2) does not permitthe employer to withhold it from the older worker on the ground
that the latter may have received salary for working two years
longer than the younger employee. It is a newly created benefitwhich is wholly independent of salary. As was true in Borden's
and in Alford v. git of Lubbock, 664 P.2d 1272 (5th Cir.),
cert. denTied 456 U.S .975 192), this was 'a simple fringe
benefit adiTnistered in a single easily calculated payment' notintended by Congress to be encompassed by 54(f)(2). Employers
should not be able to avoid the clear import of Bordens, Alfordand EEOC v. Westinghouse Electric Corp., 725 F.2d 1T (3rdT Cr
1983), cert. denied, 105 S.Ct. 92 (1984), by the simple expedientof labeling a plan a 'retirement incentive' rather than
'severance pay.,

Indeed, North Tonawanda has not argued that this incentive
was designed to coordinate with the existing pension plan so
as to compensate employees under age 61 for receiving reducedpension benefits due to early retirement. It almost certainly
could not do so because (1) the sase lump sum amount is offered
to those of varying ages, and (2) 60 is the normal retirement
age under the North Tonawanda plan, 60 year old persons, there-fore, receive both full retirement and the lump sum. For
these reasons, the incentive was not so closely related tothe retirement plan so as to be swept into 54(f)(2)'s coverage.
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Subterfuge' is a 'scheme, plan, stratagem or artifice of

evasion.' Potenze v. New York Shipping Assn., 864 F.2d 235,

238 (2d Cir. 1986), citin) United Airlines v. McMann, 434 U.S.

192, 203 (1977). Thus the employer must prove lack of intent

to evade the purposes of the Act. EEOC v. Eastern Airlines,

F.2d _ , 27 FEP Cases 1686, 1689 (5th Cir. 1980).

The ADEA's purposes are to prevent arbitrary age discrir-

ination and to promote the employment of older workers. Section

2(b), 29 U.S.C. 621(b). Where the employer has established

or amended a benefit plan after passage of the ADEA to the

disadvantage of older employees, it must prove that its

action was prompted by legitimate, nondiscriminatory business

reasons. EEOC v. Home Insurance Co. 672 F.2d 252, 260 n.11

(2d Cir. 1982); EEOC v. Baltimoe t Ohio Railway Co., 632 F.2d

1113 (4th Cir. 1981); EEOC v. Eastern Ai-lines, 27 FEP Cases

at 1689: Smart v. Porte, Paint Co., 630 F.2d 490, 495 (7th

Cir. 1980). However, we have concluded that congressional

activity in the face of the Department of Lahor's regulations

makes clear that, through §4(f)(2), Congress intended to

recognize only one legitimate reason for providing smaller

benefits to older workers, viz., that the cost of the benefit

increases because of age. See EEOC v. Borden's, Inc., 724

F.2d at 1396; EEOC v. Westin2house Electric Corp., 725 F.2d

at 224-25.

a. The 1967 Congress recognized that the cost of certain

employment benefits increases with age. Senator Javits

proposed the amendment which became j4(f)(2) in order to

provide employers with the 'flexibility' to make necessary

distinctions based on age so as to ensure that employers would

not be discouraged from hiring older workers because of the

increased costs associated with providing benefits to them.

Hearings on S. 830 before the Subcommittee on Labor of the

Senate Committee on Labor and Public Welfare, 90th Cong., lot

Seass., 27 (1967); See also EEOC v. Borden's Inc., 724 P.2d at

1396. Senator Javits explained:

The amendment relating to . . . employee
benefit plans is particularly significant.

Because of it an employer will not be
compelled to afford older Workers exactly

the same Pension, retirement or insurance
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benefits as younger workers and thus
employers will not, because of the often
extremely high cost of pRoviding certain
tyes of benefits to older workers, act-
ually be discouraged froN hiring older
workers. At the same time it should be
clear that this amendment only relates to
the observance of bona f de plans. No such
plan will help an employer if it is adopted
merely as a subterfuge for discriminating
against older workers.

113 Cong. Rec. 31254-55 (1967)(emphasis added). The floor

manager of the bill, Senator Yarborough, elaborated on the

W4(f)(2) exemption, saying that older workers would not be

denied employment but their rights to -full consideration'

in pension plans would be limited. 113 Cong. Rec. 31255

(1979). 19/

Since 1967, Congress has acted to make clear that the

exception is to be so limited. In 1969 the Department of

Labor, which was then charged with administering the Act,

published an interpretation specifically stating that 14(f)(2)

only applied to employee benefit plans which involved age-

related cost considerations. 29 C.F.R. 860.120. 34 Fed. Reg.

9709 (June 21, 1969).

A retirement, pension, or insurance plan will
be considered in compliance with the statute
Where the actual amount of payment made, or
cost incurred, in behalf of an older worker
is equal to that made or incurred in behalf
of a younger worker even though the older

worker may thereby receive a lesser amount
of pension or retirement benefits or insur-
ance coverage.

In the course of considering the 1978 ADEA amendments, Senator

Javits explicitly approved the government's interpretation.

saying:

The purpose of Section 4(f)(2) is to take account
of the increased cost of providing certain benefits
to older workers as compared to younger workers.
Welfare benefit levels for older workers may be
reduced only to the extent necessary to achieve
approximate equivalency in contributions for older
and younger workers. Thus a retirement, pension
or insurance Plan will be considered in compliance
with the statute where the actual amount of payment
made, or cost incurred in behalf of an older worker
is equal to that made or incurred in behalf of a
younger worker even though the older worker may
Nherebl receive a lesser amount of pension or retire-
ient benefits, or insurance coverage.

19/ The views of Senators Javits and Yarborough, as sponsors
7 the AOEA, are entitled to substantial weight in interpreting
the statute. FEA v. Alonquin SNG, Inc., 426 U.S. 548, 564 (1976).
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124 Cong. Rec. 8212 (emphasis added); see also remarks of

Rep. Hawkins. 124 Cong. Rec. 7881 (1978)( the purpose of

section 4(fH(2) is to encourage employment of older workers

by permitting age based variations in benefits where the cost

of providing benefits to older workers is substantially

higher"): remarks of Rep., Waxman, 124 Cong. Rec. 7888 (1978)

("In the absence of actuarial data which clearly demonstrates

that the costs of this service are uniquely burdensome to the

employer, such a policy [of age-based terminations of benefits]

constitutes discrimination and a conscious effort to evade

the purposes of the act.'). The 1978 history is especially

significant in construing the section because raising the

minimum mandatory retirement age to 70 obviously affected the

operation of 14(f)(2) plans and the section's purpose was

thus a critical element of the 1978 amendments.

After recognizing and indicating agreement with the DOL

interpretation of 54(f)(2), Congress reenacted the section

unchanged except to specify that the exemption did not permit

involuntary retirement. It also asked the Secretary of Labor

to issue more comprehensive guidelines. 20/ Accordingly. in

1979, the Labor Department issued an amendment to its Interpre-

tative Bulletin on Employee Benefit Plans (IB), 29 C.F.R. 860.120,

44 Fed. Reg. 30648 (May 25. 1979). which continued in effect

the cost principle previously enunicated by the Department and

endorsed by Congress. 29 C.P.R. 6860.120(a)(1). More specifi-

cally, the regulations specify that a plan which prescribes

lower benefits for older employees is 'not a subterfuge within

the meaning of $4(f)(2), provided that the lower level of

benefits is justified by age-related cost considerations-.

29 C.F.R. 1860.120(d).

b. Congress has twice amended the ADEA since Labor's

1979 Interpretative Bulletin. The Bulletin permitted a few

exceptions to the 'equal cost' principle which, intar sitl,

20/ See remarks of Rep. Hawkins, 124 Cong. Rec. 7881 (1978):
remarks of Senators Williams and Javits, 124 Cong. Rec. 8219
(1978) ("The Department of Labor intends to promulgate compre-
hensive regulations in order to provide guidance in this
regard for sponsors of employee benefits plans, and the
Secretary is urged to act as soon as possible.").
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allowed employers to include medicare in calculating health

insurance coverage, and to cease pension benefit accruals at

normal retirement age. 29 C.F.R. 1860.120(f)(ii)(A) and

(f)(iv)(A). In 1982, Congress amended the ADEA to disallow the

medicare exception. Section 4(g) of the ADEA. Pub. L. 97-248

1116. See also S. Rep. 97-494, 97th Cong., 2d. Seas, reprinted

in 1982 U.S. Code Cong. & Admin. News 792. Last year Congress

amended the statute to require pension benefit accruals beyond

normal retirement age. Section 4(i) of the ADEA, Pub. L. 99-509

19201.

The significance of these Congressional actions is that

*4(f)(2) was left intact, along with Labor's 'equal cost'

interpretation after Congress indicated that it was familiar

with the IS. Indeed, Congress acted only to abolish some of

Labor's exceptions to the equal cost requirement. Under

established principles of statutory construction, such activity

strongly supports the conclusion that Congress has reviewed

and approved Labor's position that j4(f)(2) allows employers

to provide lower benefits to older workers only where the

cost of providing the benefit increases with age. 21/

2. 'Subterfuge" in this litigation

21/ Andrus v. Allard 444 U.S. 51. 57 (1979) ('particularly
fllevIaintthat Congress has twice reviewed and amended the
statute without rejecting the enforcing agency's view). United
States v. Rutherford, 442 U.S. 544, 553-54 and n.10 TTfl79
To-nce an genc-y statutory construction has been fully
brought to the attention . . . of Congress and [it] has not
sought to alter the interpretation although it amended the
statute in other respects, then presumably the legislative
intent has been fully discerned"). United States v. Correll,
389 U.S. 299, 305-06 (1967) ("longstanding federal regulations
and interpretations applying to unamended or reenacted statutes
are deemed to have received Congressional approval and have
the effect of law'). U.S. v. Cerecedo Hermanos y Comoania, 209
U.S. 337, 339 (1908)(where meaning of statute in doubt great
weight given to construction by department charged with
execution of the statute, and reenactment by Congress, without
change, of a statute which has received long continued
executive construction, is an adoption by Congress of such
construction). See also EEOC v. Associated Dry Goods Corp."
449 U.S. 590, 600 n.17 (1981) (Congress' silence during the
many years a Commission regulation was extant suggests its
consent to the Commission's practice).
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a. The court of appeals recognized that defendants offered

no proof on the issue of subterfuge and, therefore, that they did

not qualify for the S4(f)(2) exception under the traditional

analysis of United Airlines v. Mclann, 434 U.S. 192 (1977) and

its own decision in EEOC v. Home Insurance Co., 672 F.2d 252

(2nd Cir. 1982). However, it expressed doubt that the sane

analysis should apply to a case involving incentives. First,

it evidenced confusion about the role of *voluntariness.' It

thought that perhaps the analysis of 54(f)(2) differed when there

was no allegation that the plaintiffs were forced to leave the

workforce. It also suggested that in such cases the employer

would have a lighter burden of proof than if retirement was

allegedly coerced. On one hand, It opined that the requisite

evidence of business reasons in the context of voluntary early

retirement incentives "would almost necessarily be less than

what is required to mrake a showing in the case of a mandatory

plan" because the olde, employee is not being tricked or coerced

into leaving the workfo-ce hut 'is being deprived only of the

same opportunity to receive a bonus for early retirement as is

accorded [younger] workers." 785 F.2d at 59. On the other, it

recognized that such ieasoning would virtually read the subter-

fuge language out of §4(f)(2) in regard to voluntary early retire-

ment plans and that such result is inconsistent with the fact

that Congress in 1978 left the subterfuge language intact at

the same time that it specifically barred mandatory retirement.

Accordingly, the court remanded the case to the district court

with instructions to seek the EEOC's assistance with resp~ect to

the meaning of subterfuge.

b. To the extent that the court thought that "voluntari-

ness" or lack of coercion to retire altered the appropriate

legal analysis, we believe that the court confused issues

which sometimes coexist in retirement incentive cases and

also misconceived 'the purposes of the Act." The voluntariness

of a plan is pertinent to any claim that employees have, in

fact, illegally been coerced into retirement. Voluntariness

may also be a defense if the issue is whether the incentive

is a pretext to get rid of those older workers who are eligible

for it. 22/

22/ It is possible that an 'incentive' plan could be
structured so that, in fact, remaining employed is not a
viable option for the employee. If so, the incentive would
be a subterfuge. No such claim was made in this case and
would have to be made by the retirees who were offered the
incentive.
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The issue here, however, is not whether the existence of

the plan is a subterfuge or whether those 55 to 60 were

Coerced into retirement. Rather, the issue is whether the

plan's structure -- by excluding those beyond age 60 -- is a

subterfuge-

The older employees' exclusion from the benefit is not

voluntary; hence, the fact that younger employees can choose

whether or not to retire has no bearing on the claim here. 23/

By its statement that the incentive here does not deprive an

employee of 'continuation of his job" but 'only of the same

opportunity to receive a bonus" (785 F.2d at 59), the court

appears to suggest that the purpose of the ADEA is only to

bar discriminatory hiring and discharge and, therefore, a

voluntary incentive plan which compels neither cannot be a

'subterfuge. - However, as noted above, the stated purpose

of the Act is not only 'to promote the employment of older

persons based on their ability rather than age" but also "to

prohibit arbitrary age discrimination in employment and to

help employees and workers find ways of meeting problems

arising from the impact of age on employment." 12(b), 29

U.S.C. 621(b)(emphasis added). Moreover, Congress declared

it unlawful to discriminate not only in hiring and discharge,

but also with respect to 'compensation, terms, conditions or

privileges of employment" (§4(a)(1)). Accordingly. it is

evident that Congress' purpose was not only to end discrimi-

natoty hiring and termination but also to require employers

to provide equal compensation and benefits. For this reason,

we believe that the employer who compensates an older worker

less than a similarly-situated younger worker pursuant to an

incentive plan bears a burden of justifying its actions which

is no lighter than the burden of justifying any other form of

discrimination, and for the reasons we explained above at

28-32, that burden is to prove that the benefit was reduced

because the cost of providing it increases as a function of

age.

23/ For the reasons discussed p~ra at 17-18, the fact that
we plaintiffs at one time had FE&-option does not alter the
fact that they do not have it now and younger employees do.
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c. Under our analysis. the incentive offered in this

case is a 'subterfuge' because the denial of the benefit

cannot be justified by age-related cost considerations. For

this reason, it evades the ADEA's purpose of eradicating

arbitrary age discrimination. For this reason alone, the

14(f)(2) defense is not available here.

Additionally, the incentive is structured so as to collide

with another statutory purpose viz, promoting the employ-

ment of older workers. The plan is designed so that those who

work past age 60 will not qualify for an employment-related

benefit which is offered to younger retirement eligible employees.

Thus, the employer is providing a disincentive for employees

to remain past age 60. Indeed, it is clear that the motive

of the North Tonawanda defendants is to eliminate their oldest

workers. 24/ Withho'ding an equal benefit o. privilege of

employment for this purpose is clearly a 'subte-fuge to evade

the purposes of the Act." 25/

IV. Case Law On Early Retirement Incentives

The few courts of appeals which have attempted to grapple

with the legality of setirement incentives under the ADEA

have done so without specific congressional or administrative

guidance. Not surprisingly, given the complexity of the

issue, the opinions reflect a great deal of confusion.

24/ The School Board argued in the appellate court (Bd. br.
it 8) that it wanted to eliminate the higher salaries of
veteran teachers. This motivation clqarly discriminates

against the oldet worker and violates the Act. See cases
cited supra at 15 n.9. Moreover the logical 8 ol!Ton for
this problem would be to offer the incentive to all retirement
eligible employees.

The brief of the New. York Assn. of School Boards argues

that:
In New York, the mandatory retirement
ages for teachers. . . .were abolished in
1984. . . .land] [ilf the plaintiffs
succeed in this case, the result will
be either that elderly public employees
may be separated for cause under de-
cidedly unpleasant circumstances or
they may retire earlier without any
bonus.

25/ To the extent that employers extend a benefit to induce
voluntary retirement -- and assuming -no element of coercion --

their motivation is not particularly relevant and beneficiaries

of the offer could not claim a violation of the Act. Here,
however, the act complained of was not the extension, but the

withholding. of a benefit for the purpose of discouraging the
employment of all those over age 60.
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Two cases were decided under 14(a)C1) and did not address

the applicability of 14(f)(2). Dorsch, discussed supra at 22

n.14, did not involve an incentive, but an early retirement

benefit which was available to the plaintiff who had been

involuntarily retired. 26/ Under the plan, any employee whose

age and service added up to '75' could receive $600 per month

until age 62. The challenge was based on the notion that the

total value of the benefit was greater for younger workers

but, as noted above at 21, n.9, the court concluded that,

because the monthly benefit was equal, $4(a)(1) was not

violated. The fact that tne benefit .eased at age 62 was

neither challenged nor explained.

The issue in 9ritt v. E.T. DuPont de Nemours & Co. , Inc.,

769 F.2d 593 (4th Cir. 1985), was whether DuPont violated

14(a)(1) by requiring retirement eligible employees who

elected seniority-based severance pay under a voluntary

reduction in force program to defer receipt of their pension

benefits. The court held that it did not, reasoning that

severance pay was a wage substitute and that, as such, accepting

it was the same as continuing to work for purposes of determining

the accrual date of retirement benefits. The decision does

not reveal whether younger employees who received severance

pay were also required to defer receipt of pension benefits.

We believe that the Britt court erred in trying to

distinguish Bordens and Westinghouse on the ground that in

those cases the severance pay was 'an arbitrarily determined. . .

fringe benefit,' while DuPont's severance pay was a 'wage

substitute". First, the severance pay in Westinghouse and

Bordens was not arbitrarily determined but, like DuPont's, was

based on years of service. Such bonuses, whether given as an

incentive or upon involuntary termination, are clearly a

reward for service but also do constitute a source of

income to compensate for not working. Thus, the distinction

between wage substitute and fringe benefit is artificial. More

importantly, it is irrelevant. We are not prepared to say that

the Britt court reached the wrong result, but its reasoning

26/ Plaintiff's original complaint attacked only his
termination. He subsequently amended it to challenge the
early retirement plan.
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is flawed because it did not really grapple with the critical

issue viz., whether older employees who took the incentive

received a lesser benefit than younger employees who took the

incentive. In any event, since they do not involve 14(f)(2),

neither Britt nor Dorsch assist in answering the issue in

Cipriano.

The defendants in this case tend to rely primarily on

Mason v. Liste., 562 F.2d 343 (5th Cir. 1977), and Patterson

v. Independent School District 8709, 742 F.2d 465 (8th Cir.

1984). Mason has no bearing on the issues presented here.

It involved a challenge to the federal employee program for

early retirement at times of reductions in fo-re. The challenge

was lodged by an employee who was under the floor for eligibility

and who argued that the applicable Retirement provisions were

repealed by the ADEA. 27/ Tnhe court simply held that the mere

existence of a voluntary incentive plan which did not force

retirement was not a subterfuge, a proposition with which we

agree. As noted above, the issue here is that the employer is

offering an unequal incentive, an issue not addressed in Mason.

Patterson, on the other hand, is relevant because the

court upheld a 'sliding scale' incentive. The court's

analysis, however, is difficult to follow. On the one hand,

the court recognized that to fit within §4(f)(2) a plan must

be 'a systematic interrelated structure where consideration

of age is an actuarial necessity." On the other, it proceeded

to hold, essentially, that a voluntary plan is immune from

scrutiny. It did not analyze the meaning of "subterfuge'

but, instead, reasoned that since the Supreme Court in United

Airlines v. McMann. 434 U.S. 192 (1977), had upheld an involun-

tary early retirement plan, "a voluntary plan is a fortiori

permissible".

Patterson failed to recognize, first, that the McMann

27/ In a RIF, the federal law simply lowers the number of
years of service and age at which one becomes retirement
eligible. S U.S.C. 8336(d).
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plan was upheld on the ground that it was established before

the ADEA was enacted and, therefoue, could not have been a

"subterfuge to evade the purposes of the Act." The Patterson

plan was instituted after the passage of the ADEA. Second.

McMann was overruled by the 1978 amendments in which Congress

made clear that involuntary retirements were unlawful. The

Patterson court neither mentioned nor addressed the effect of

the amendments.

Another case sometimes cited in early retirement litigation

is Parker v. Federal National Mortgage Assn., 741 F.2d 975

(7th Cir. 1984), in which the court perfunctorily rejected

plaintiff's claim that he was discriminatorily denied severance

pay. The case primarily concerned plaintiff's allegation

that he was forced into early retirement and the court rejected

that claim on the facts. In response to his allegation that

he was denied severance pay because of his status as a retiree,

the court merely stated that the decision to be laid off or

retired was his choice. In fact, the decision indicates that

plaintiff's choice was between retiring or being transferred

to another office. The court made no effort to compare the

treatment of plaintiff vis-a-vis younger employees or to

analyze the requirements of the 4(f)(2) exception. Thus, it

too fails to provide an analysis of the issue at hand.

The Second Circuit, in a case decided after Cipriano, had

occasion to discuss §4(f)(2) in a different context. Potenze

v. New York Shipping Assn., 804 F.2d 235 (2nd Cir. 1986).

involved a guaranteed annual income (GAL) program under which

longshoremen were guaranteed a certain annual salary up to age

70. Because of a change in an IRS ruling, the union decided to

offset social security benefits from the GAI. The offset began

at age 65 rather than at age 62 when workers could elect reduced

social security. The challenge was lodged by those over age 65

who claimed that the 62-64 year old group received a windfall in

that they could obtain full GAL plus early social security,

whereas the 65 to 70 group received only the GAI amount.

The court concluded that the GAL plan was a 54(f)(2) covered

'benefit plan' because, if age related cost considerations must

be proven, the union showed that the offset results in savings

to the fund. The court failed to recognize, as discussed supra

at 28-32, that the only permissible cost savings are those which

82-546 0 - 88 - 20
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increase as a function of age. See also, supra at 15 n.9. The

court further found that the plan was not a subterfuge on the

ground that the Labor Department's Interpretative Bulletin allows

employers to consider the value of government-conferred benefits

in designing retirement insurance plans. The court also observed

that, were the offset to begin at age 62, employees would be

forced to take reduced social security at that age which would

continue to be reduced beyond age 70, when &As was no longer

available, and that such result would frustrate the purposes of

the Act. 28/ This aspect of the opinion obviously has no

bearing on the issues in this case.

In sum, no court of appeals has yet analyzed the legality

of early tetirement incentives in a way that comes to grips

with the logic of the statute, its clear prohibition against

age discrimination in benefits, and the legislative history

of 14(f)(2).

CONCLUSION

We recommend that the Commission file a brief in

intervention in the District Court explaining the meaning of

subterfuge and providing examples of lawful plans as set forth

above. If the Commission wishes to analyze the lawfulness of

other kinds of plans and consider the possible impact of

W4(i) on plans effectuated in the future, it could solicit

comments from interested parties through an advance notice

of proposed rulemaking. The complexity of the issues with

respect to more sophisticated plans makes it especially

appropriate to obtain as much input as possible from in-

terested parties. In the interim, we think that this memoran-

dum provides the structure for analyzing the issues in this

case and preparing a brief to the district court.

28/ Curiously, since plaintiffs apparently were not arguing that
no offset should occur, but only that it should begin at 62
rather than 65, they would not have received any greater benefit
even if they had prevailed. This anomoly may have influenced
the result.
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FRIENDLY, Circuit Judge:
This is an appeal from an order of the

District Court for the Western District of
New York granting summary judgment in
favor of defendants in an action under the
Age Discrimination in Employment Act
(ADEA), 29 U.S.C. f§ 621-634, brought by
two former teachers in the North Tonawan-
da City School System against the Board of
Education of the City School District of the
City of North Tonawanda, New York (the
Board) and the North Tonawanda United
Teachers (the Union). The complaint was
directed at a provision of a collective bar-
gaining agreement between the defendants
effective July 1, 1980, through June 30,
1983 (sometimes hereafter "the incentive
plan"), which offered retirement incen-
tives i to members of the bargaining unit
between the ages of 55 and 60 who retired
effective between July I and February I in
any of the three years of the agreement
and had completed 20 years of service un-
der the New York State Teachers Retire-
ment System. These payments were in
addition to the benefits otherwise payable
upon early retirement. Unfortunately, be-
cause of the premature stage at which the
decision below was rendered, the record
does not include the terms of the underly-
ing retirement plan in effect in the school
system. We assume, based on the refer-
ence in the collective bargaining agreement
and on statements in defendants' briefs,
Brief for Appellee Board at 8; Brief for
Appellee Union at 14, that the school sys-
tem subscribed to the retirement plan in
effect under the New York State Teachers'
Retirement System (NYSTRS), N.Y.Educ.
Law §1 501-535 (McKinney 1969 & Supp.
1984).

I. The incentives consted of two options Un-
der Option A the Board would pay the cost of
Blue Cross/Blue Shield and Major Medical In-
surance until the retiree reached the age of 65 at
the same level as was accorded to regular taff
members. and also 52000 plus S50 for each
cpmplete year o service beyi`d 20 year utn
der Option B the Board would pay a lump sum
of 51D0 .

Plaintiffs were 61 years old on July 1,
1980, and thus ineligible for the incentive
plan by its terms.' They retired on June
so, 1981, when they were over 61 years old.
On May 23, 1981, shortly before their re-
tirement, contending that depriving them
of the incentives because of their age vio-
lated the ADEA, plaintiffs filed complaints
with the Equal Employment Opportunity
Commission (EEOC), which is alleged to
have sent a letter of violation to the de-
fendants on April 27, 1982 Thereafter the
EEOC attempted to conciliate plaintiffs'
claim but commenced no formal action on
plaintiffs' behalf. Plaintiffs then com-
menced this action on January 24, 1984,
each claiming as damages the 810,000 a,
would have been entitled to receive under
Option B if the incentive plan had applied
to her at the time of her retirement, in
addition to punitive damages based on the
allegedly wilful nature of the violation, at-
torney's fees, costs, and other appropriate
relief.

The Board filed an answer, containing
ten "affirmative defenses." None of these
was the provision in J 4(f)2) of the ADEA.
29 U.S.C. f 623(f02), which was to become
the basis for the decision below. The Un-
ion filed a motion to dismiss the complaint
on various grounds, including that it failed
to state a claim upon which relief can be
granted, which the district court appears to
have treated as having been filed on behalf
of the Board as well. The asserted failure
to state a claim was premised on # 4(f)(2),
which provides that it shall not be unlawful
for an employer, employment agency, or
labor organization to

observe the terms of a bona fide seniori-
ty system or any bona fide employee
benefit plan such as a retirement, pen-

2. The Board assers thae a window` provision
entitled plaintiffs to the incentives if they in.
tired by June 30. 1940, and that the plaintiffs
faied to take advantage of the window provi.
sion. The alleged -window provtison- is not in
the lt however, and we would not Rnd Itmaterial to our decision if it were, sice appel-
lants claim is not that they were den the
Opportunity ever to participate In the incentivebut that they were denied the oppotrtity to do
so on the date they ultimately choe to ie.

52
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sion, or insurance plan, which is not a
subterfuge to evade the purposes of this
chapter, except that no such employee
benefit plan shall excuse the failure to
hire any individual, and no such seniority
system or employee benefit plan shall
require or permit the involuntary retire-
ment of any individual specified by sec-
tion 631(a) of this title because of the age
of such individualf.]
After oral argument some months later

the court entered an order stating that
upon the present record the court was un-
able to grant the defendants' motion to
dismiss and that it was unable to treat the
motion as one for summary judgment,
since the defendants had failed to provide
the court with affidavits accompanied by a
copy of the collective bargaining agree-
ment. The order directed the defendants
to file an affidavit to which such a copy
was attached, with the averments restrict-
ed to the authenticity of the agreement;
plaintiffs' response, if any, was to be sim-
ilarly limited. The Union filed an affidavit
apparently complying with the court's di-
ection; the docket entries recite that plain-

tiffs filed an affidavit in opposition but this
is not in the record before us.

After several months the judge rendered
an opinion granting summary judgment in
favor of the defendants in reliance on
I 4(fX2). Stressing the voluntary nature
of the incentive plan, he found that the
plan attacked by the plaintiffs was a bona
fide retirement plan within § 4(fX2) and
that there was "nothing in this record to
indicate that this plan is a subterfuge to
evade the purposes of the act" After cit-
ing Mason v. Lister, 562 F.2d 343 (5 Cir.
1977), and Patterson v. Independent
&Sool District # 709, 742 F.2d 465 (8 Cir.
1984), he went on to say:

Congress meant to protect older indi-
viduals against forced discharge and bar-
riers blocking employment opportunities
when it enacted the ADEA. At the same
time, Congress meant to preserve incen-
tives for early voluntary retirement,
recognizing that they are useful and nee-
essary devices which employers can use

JC. OF CITY SCHOOL DIST. 53
(loanr. I1M

to manage their work forces. The plan
at issue here is consistent with both ob-
jectives.

No reference was made to our statement in
EEOC v. Home Insurane CoNpany, 672
F.2d 252. 257 (2 Cir.1982), that the burden
of proving absence of subterfuge for the'
purposes of the I 4(f(2) defense is on the
defendants.

Plaintiffs appealed. Their initial brief, of
six pages, was perfunctory. A more help-
ful brief in support of their position was
filed by the American Association of Re-
tired Persons as amizss curiae. Briefs
were filed by the Board and the Union as
appellees, and by the New York State
School Boards Association as amicus curi-
ae urging affirmance. The case was sub-
mitted without oral argument

DISCUSSION
Decision here is rendered difficult be-

cause of the peculiar posture in which the
case comes to us. While the district court
went through the form of converting the
Union's Rule 12(bX6) motion into one for
summary judgment, the limitations which it
imposed on the affidavits of both parties
prevented them from having a "reasonable
opportunity to present all material made
pertinent to such a motion by Rule 56," as
Rule 12(b)(6) requires. Cf Beacon Enter-
pri, Inc. v. Menzies 715 F.2d 757, 767 (2
Cir.1983). The practical effect was the
same as if plaintiffs had amended their
complaint to append the collective bargain-
ing agreement and defendants had moved
to dismiss the case under Rule 12(bX6) for
failure to state a claim upon which relief
can be granted. For purposes of our dis-
cussion, we shall treat the case as if it had
been decided in this way.

It is undisputed that, if it were not for
§ 4(f)2). the incentive plan would run afoul
of I 4(aXl) of the ADEA, 29 U.S.C.
§ 623(aXl), which makes it unlawful for an
employer

to fail or refuse to hire or to dischrge
any individual or otherwise discrimi
against any individual with respect to his
compensation, terms, conditions, or privi-
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leges of employment, because of such
individual's age.

Appellants offer two principal arguments
to explain why the incentive plan does not
come within § 4(f)(2). They contend that
defendants have failed to sustain the bur-
den of showing that it was a "bona fide
employee benefit plan such as a retirement,
pension, or insurance plan" and that, if the
first argument fails, defendants have friled
to sustain the burden of showing that it
was not a subterfuge to evade the pur-
poses of the ADEA.

[11 We see no merit in appellants' first
contention. On its face the incentive plan
is a "bona fide employee benefit plan" in
the sense that employees benefited and
substantial benefits were paid to employees
who were covered by it, see United Air
Lines, Inc. v. McMann, 434 U.S. 192, 194.
98 S.Ct. 444, 446, 54 LEd.2d 402 (1977);
EEOC v. Home Insurance Co., suprm. 672
F.2d at 257. Apart from the fact that the
phrase "such as a retirement, pension, or
insurance plan" provides illustrations rath-
er than limitations, Brennan v. Taft
Broadcasting Co., 500 F.2d 212, 215 (5
Cir.1974); Patterson v. Independent
School District a 709, supra, 742 F.2d at
466-&7; EEOC v. Westinghouse Electric
Corp., 725 F.2d 211, 224 (3 Cir.1983), cert
denied, - U.S. -, 105 S.CL 92, 83
LEd.2d 38 (1984), we see no reason to
doubt that the incentive plan, when read as
a supplement to an underlying general re-
tirement plan, was a "retirement" plan for
the purposes of I 4(fX2).

Appellants would limit the statutory lan-
guage to plans in which age-based benefit
reductions are justified by actuarially sig-
nificant cost reductions, referring to the
interpretation of 9 4(fk2) at 29 C.FR.
I 860.120(aXl), issued by the Department
of Labor shortly before its functions in
enforcing the ADEA were transferred to
the EEOC effective July 1, 1979.3 The
actual language of the interpretation reads
in relevant part:

1. T1e EEOC has not ised its own general
Int-pretatiions governing the types of plans that
fall within § 4(f(2), but it has characterized

The legislative history of (I 4(fX2) j indi
cates that its purpose is to permit ageW
based reductions in employee benefit
plans where such reductions are justified
by significant cost considerations. Ac-
cordingly, section 4(fX2) does not apply,
for example, to paid vacations and unin-
sured paid sick leave, since reductions-hI
these benefits would not be justified by
significant cost considerations. Where
employee benefit plans do meet the crite
ria in section 4(fX2). benefit levels for
older workers may be reduced to the
extent necessary to achieve approximate
equivalency in cost for older and younger
workers. A benefit plan will be con-
sidered in compliance with the statute
where the actual amount of payment
made, or cost incurred, in behalf of an
older worker is equal to that made or
incurred in behalf of a younger worker,
even though the older worker may there
by receive a lesser amount of benefits or
insurance coverage. Since section 4(f)(2)
is an exception from the general non-dis-
crimination provisions of the Act, the
burden is on the one seeking to invoke
the exception to show that every element
has been clearly and unmistakably met.
The exception must be narrowly con-
strued.

The language does not assist appellants
The interpretation says nothing to the ef-
fect that "cost considerations" must be ac-
tuarially based The phrase "cost consider-
ations" was used, as the interpretation
states, to rule out from the Cope of
I 4(fX2) plans that would curtail or reduce
such benefits as "paid vacaons Nad unin-
sured paid sick leave" for older workers,
since reduction in these benefits would not
be justified by significant cost consid.
tions.

Significant cost considerations are often
involved, however, in designing incentives
for older employees voluntarily to leave the
workforee because those who continue
working beyond a certain age will often

those of the Departmeni of LAbo as azrmnly
appicable s 29 C.F.X I 1625a.1

54



611

CIPRIANO v. BOARD OF EDI
ate -_7U Fid 51

draw a salary that is significantly higher
than the periodic payments obtainable un-
.ler a pension plan. Since the employer's
goal in offering early retirement incentives
as often to save expenses by reducing the
size of the workforce, it is only reasonable
for the employer to offer more to those
employees who choose to leave at a young-
er age, saving the employer more years of
continued full salary, than to those who
remain in the workforce and do not confer
on the employer the sought-after benefit
Cf Britt v. E.L. DuPont de Nenrours &
Co., 768 F.2d 593 (4 Cir.1985) (no ADEA
violation by employer in conditioning eligi-
bility for payments under voluntary reduc-
tion in force program on willingness ,to
defer pension benefits; plaintiffs not ent-
tled "both to retirement benefits and the
wage substitute of severance pay"). An
additional incentive for early retirement is
generally no more repugnant to the pur-
pose of 5 4(fX2), which is in part to permit
employers to offer compensation to older
workers who choose to exit the workforce,
than any more traditional retirement plan
contemplated by that section. For the pur-
pose of determining whether a plan is a

bona fide employee benefit plan" within
the meaning of § 4(fX2), it is immaterial
that a more nicely tailored plan would have
provided in Option B for a bonus starting
at higher than 510,000 and gradually taper-
ing off, with perhaps some small amounts
continuing beyond 60. The way the plan is
structured affects only whether it might be
a subterfuge to evade the purposes of the
Act, not whether it qualifies generically for
the shelter of § 4(fX2).

Appellants seek to buttress their argu-
ment with three decisions of other circuits.
Alford v. City qf Lubbock 664 F.2d 1263 (5
Cir.), cert. denied, 456 U.S. 975, 102 S.Ct.
2239, 72 LEd.2d 848 (1982); EEOC v.
Westinghouse Electric Corp., sutpra, 725
F.2d 211; and EEOC v. Borden's Inc., 724
F.2d 1390 (9 Cir.1984). Each of these cases
is distinguishable, however, because the
fringe benefits that were tied by the em-

4. The Ahord cae was not governed by the 1975
amendments, later discussed, which raised the
are at which retirement could be compelled

JC. OF CITY SCHOOL DIST. 55
(Ind OC. the)

ployer to the retirement plans could in no
way be considered to be functionally relat-
ed to those plans, as is the case with the
incentive plan here.

In Alford, the defendant city had a re-
tirement policy that required employees to
retire at the age of 65,' and that trade
employees eligible for retirement benefits
only if they had been employed for 15
years or more. Accordingly, in order to
save administrative costs from needlessly
collecting and refunding plan contributions
to ineligible employees, no employee hired
after his fiftieth birthday would be allowed
to participate in the retirement plan. The
city also had , '.:..y heweyer, of paying
all employees who retired under the plan
for accumulated but unused sick leavt .,p
to a total of 90 days. Two employees who
had been ineligible for the retirement plan
but were forced to retire at age 65 brought
suit claiming that they were impermissibly
discriminated against by virtue of being
denied retirement benefits altogether and
also because they were denied the accumu-
lated sick leave pay afforded other employ-
ees who were eligible for the retirement
plan. The court upheld the provision deny-
ing retirement benefits to employees hired
after their fiftieth birthdays as a legitimate
age-related-cost-justified restriction, entire-
ly in accord with congressional intent in
enacting § 4(fX2), 664 F.2d at 1269-71, but
struck down the denial of the sick-leave
benefits to the plaintiffs because this was
not the type of plan entitled to protection
under § 4(fX2) and because the sick-leave
policy formed no part of the pension plan,
id at 1271-72. Although eligibility for the
accrued sick pay was conditioned on eligi-
bility for retirement benefits, this was in-
sufficient to shield the sick-pay policy be-
cause the condition was "functionally irrel-
evant to any 'retirement, pension, or insur-
ance plan,'" id at 1272, and thus was
indistinguishable from any other fringe
benefit that might be offered to employees
but would fall outside I 4(f)(2).

from 65 to 70 and iimited I 4(f)(2) to voluntary
retirement plans.
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Alford is inapposite to this case because
the North Tonawanda incentive plan was
functionally related to the underlying re-
tirement plan. There is nothing inconsist-
ent with the ADEA in offering older em-
ployees compensation for leaving the work-
force, as is plain from the fact that retire-
ment plans are included within the protec-
tion of I 4(fX2). Because the special incen-
tive simply increases that compensation
and, like benefits available under the un-
derlying retirement plan, is a quid pro quo
for leaving the workforce after a certain
age and number of years of service, it must
be viewed functionally as part of that plan.
Cf EEOC v. Fox Point-Bayside School
District, 772 F.2d 1294, 1301 (7 Cir.1985)
(rejecting EEOC's argument that provision
in collective bargaining agreement was not
part of a statutory retirement plan for the
purposes of § 4(f)(2) simply because the
terms were not incorporated into one doc-
ument). By providing an enhanced induce-
ment for employees to retire early, the
incentive plan furthers the legitimate pur-
pose behind such a plan. The sick-pay poli-
cy in Alford, however, had nothing to do
with retirement itself, but was a reward
for past conduct-staying healthy and on
the job-which was equally valuable to the
employer regardless of the employee's age
or length of service. Age, or retirement
eligibility, was completely unrelated to the
purpose of the challenged benefit.

Wustinghouse and Borden's are inappo-
site for reasons similar to Alford. In
Westinghouse, the provision under attack
was a provision in a layoff benefit plan
(LIB Plan) in effect at plants that were
being closed by the employer, under which
benefits were denied to those laid-off em-
ployees who were eligible for early retire-
ment. The court concluded that there was

no age-related cost factor on the face of
the LIB Plan which justifie[d] Westing-
house's actions.... MIhe fact that the
LIB Plan [was] tied to Westinghouse's
Pension Plan Idid] not negate the fact
that it (was] more analogous to a 'fringe
benefit' than to the types of employee
benefit plans covered under [114fX2).

725 F.2d 224-25. The only reason for dis-
tinguishing between younger employees
and those who were denied the benefits
was that the latter had early retirement
benefits as an option to fall back on in the
absence of the layoff benefits, whereas the
younger employees would have had noth-
ing. But, as in Alford, '"tihe LAB Plin,
... (was) functionally independent of the
Pension Plan," and "[tihe mere fact that
the benefits available to employees under
the Pension Plan were to be considered
when determining eligibility for LAB . ..
(did] not merge the two plans into a single
'coordinated benefit plan"' for the pur-
poses of I 4(f)2). Id at 225. Bordeas is
distinguishable on the same grounds. It
involved a severance pay plan for the clos-
ing of a plant under which employees eligi-
ble for early retirement were ineligible for
the severance pay. The court found that
this "one-time, ad hoc cash payment" was
simply unrelated to the kind of "on-going
benefit schemes" that were intended to be
protected under § 4(fX2). 724 F.2d at 1396.

More nearly apposite is one of the case.
cited by the district court, Patteron v.
Independent School District # 709, supro,
742 F.2d 465. There the Eighth Circuit
upheld a special early retirement incentive.
bonus, in conjunction with a retirement
plan which had a normal retirement age of
65, under which a teacher could receive a
lump-sum payment of $10,000 for choosing
to retire at age 55, diminished by $5500 for
each year over 55 until age 60, and by
81500 for each year over 60. This had the
result that teachers who retired over 65,
including the 67-year-old plaintiff, received
nothing under the incentive. The court had
little trouble in finding that the plan was of
a type that "qualifies for approval under
I [4XJX2)." It found that in order to over-
come the incentive for teachers to continue
to work until normal retirement age, the
plan "would furnish an incentive for teach-
ers to trigger or activate the general pen-
sion plan at an earlier age, by holding out
the 'car-ot' of 'an early retirement ineen-
tive ... ' if eligible for ... retirement at
55." Id at 467-68.
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we reach a different conclusion with re-
.pt'ct to appellants' alternative argument,

that defendants did not bear their burden
,of howing that the incentive plan was "not
a subterfuge to evade the purposes of" the
AI)EA sufficiently to justify dismissal of
the complaint without a trial. Here some
history is in order.

As originally enacted, § 4(2Xf) did no,
contain what is now the final clause:

and no such seniority system or employ-
ee benefit plan shall require or permit
the involuntary retirement of any individ-
ual specified by section 631(a) of this title
because of the age of such individual.

In United Air Lines, Inc v. McMann, 434
I S. 192, 98 S.Ct. 444, 54 LEd.2d 402

977T, the Court, dealing with a plan long
antedating the ADEA, held that the sec-
tion. as it then stood, permitted plans corn-
eiiling retirements before the age of 65

unless the plan was a subterfuge to evade
the purposes of the Act. The Court,
Speaking through the Chief Justice, gave
the subterfuge phrase a quite restrictive
meaning. It said, 434 U.S. at 203, 98 S.Ct.
at 450, that

In ordinary parlance, and in dictionary
definitions as well, a subterfuge is a
scheme, plan, stratagem, or artifice of
evasion. In the context of this statute,
"subterfuge" must be given its ordinary

meaning and we must assume Congress
intended it in that sense. So read, a plan
established in 1941, if bona fide, as is
conceded here, cannot be a subterfuge to
evade an Act passed 26 years later. To
spell out an intent in 1941 to evade a
statutory requirement not enacted until
1967 attributes, at the very least, a re-
markable prescience to the employer.

S. the subteTfuge- liguage had appeared in the
sersion of 5 4(f(2) contained in the original
administration bill. which provided:

t shall not be unlawful for an employer ..
to separate involuntarily an employee under a
retirement policy or system where such policy
or system is not merely a subterfuge to evade
the purposes of this Act...

S. 830, 90th Cong., ist 5sa § 4(fX2), 113 Cong.
Rec. 2794 (1967h see Mamrs 434 US. at
n. 6. 98 S.Ct. at 448 tL 6.-

,UC. OF CITY SCHOOL DIST. 57
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We reject any such per at rule requiring
an employer to show an economic or
business purpose in order to satisfy the
subterfuge language of the Act'

The Court did not determine who had the
burden of proof on the question whether
the plan was not a subterfuge in cases i
which the plan post-dated the passage of
the Act.

We dealt with that question in EEOC v.
Home Insurance Comnpany, 672 F2d 252
(1982). This concerned a 1974 amendment
to Home's retirement plan which lowered
both the normal retirement age' and the
mandatory retirement age from 65 to 62.
The EEOC's attack was leveled at the low-
ering of the mandatory retirement age,
which it contended to have been a subter-
fuge to evade the purposes of the ADEA.

This court, speaking through Judge
Kearse, began its discussion by holding
that an employer relying on I 4(fX2) had
the burden of establishing the three ele-
ments of that defense, namely

(1) there must be a bona fide (retire-
ment) plan, (2) the action must have been
taken in observance of its terms, and (3)
the retirement plan must not have been a
subterfuge to evade the purposes of the
ADEA.

672 F.2d at 257. It then held that the mnere
fact that a plan is bona tide in the sense
that it paid substantial retirement benefits
does not establish that-it is not a subter-
fuge, idl at 260, a conclusion which the
statutory language makes rather clear.
The opinion said of McManns

The ruling in Mcfann does not purport
to relieve all employers of all obligation

I Justice Stewart. concurring. would have
placed decision of the 'subterW issue Pdleb
on the ground that the plan long antded the
Act. 434 U.S. at 204. 9 S at 450 Js
White. concurring thought that this considiera
Lion deserved no weight, idL at 204-05, st So.
at 450-51; Justices Marshall and Bressot ds
seQu in an opinion by the former. id at 206
98 tCL at 453.

7. This means the spat which an esploee can
retire and receive full pension bead;i withemt
actuarial reductio-
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to prove economic or business purposes
in order to disprove subterfuge. Rather,
the thrust of McMann is that where the
plan is bona fide, in that it pays substan-
tial benefits, and where the action taken
is in observance of its terms, the employ-
er can meet its burden of proving that
the plan is not a subterfuge simply by
showing that it was established long be-
fore the ADEA was enacted. Where,
however, the pertinent terms of the plan
were adopted after the ADEA was enact-
ed, this avenue of disproving subterfuge
is simply not open. Proof by the employ-
er of non-age-based reasons will then be
required.

Id at 258-59. The court concluded that
Home had not established sufficient "valid
business reasons" for lowering the manda-
tory retirement age to have justified the
grant of summary judgment in its favor.

Home would clearly require reversal
here, where the defendants submitted noth-
ing to satisfy their burden, were it not for
the fact that the incentive plan here at
issue, conformably with the 1978 amend-
ment, did not compel plaintiffs to take ear-
ly retirement. It can be argued with some
force that this distinction renders Home
inapplicable. As Judge Kearse said. 672
F.2d at 261, "Forcing an employee to retire
at a given age is hardly the same as merely
permitting him to do so. Only the forced
retirements are under attack." Moreover,
the subterfuge provision came into the
ADEA in a portion of the administration
bill which dealt solely with compulsory re-
tirement, see note 5 supr-a Finally, it is
rather hard to give content to the concept
of "subterfuge" when that term is applied
to a plan for voluntary action, there is no
claim that the option was illusory, and the
complaint is made, not by employees who
claim that they were tricked by the option
into prematurely leaving the workforce,
but rather by employees who protest at
having been excluded from the option. Be-
yond this, 29 C.F.R. I 1625.9(f) of the inter-
pretive regulations issued by the EEOC, to
which enforcement of the ADEA was
transferred from the Department of Labor
in .1979, provides in part:

Neither section 4(fM2) nor any other
provision of the Act makes it unlawful
for a plan to permit individuals to elect
early retirement at a specified age at
their own option.

[21 Without further guidance from the
EEOC, however, we hesitate to go so far as
practically to read the subterfuge clause
out of the statute in regard to voluntary
early retirement plans, as the district court
did. When Congress amended the ADEA
in 1978 to ban mandatory retirement plans
of the sort at issue in McMann and Homen
it left the subterfuge language in the stat-
ute; the statute still requires the employer
to show something more than that the plan
was a bona fide plan. Although 29 C.F.R.
§ 1625.9(f) approves of early retirement
plans generally, its focus seems to have
been on the traditional plan under which an
employee can retire early for a significant-
ly reduced pension, and it does not neces-
sarily go so far as to approve of all early
retirement plans. regardless of how their
incentives may be structured. Most impor-
tant of all are the regulations promulgated
by the Department of Labor on May 25,
1979, contained at 29 C.F.R. § 860.120, in-
terpreting § 4(fX2), which are still held to
be applicable pending the EEOC's promul-
gation of its own regulations, seg 29 C.F.R.
1 1625.10. These regulations, enacted af-
ete the 1978 amendments went into effect.

clearly assume that the "subterfuge" re-
quirement has continued vitality, and seem
to put a fairly heavy burden on the employ-
er to justify any age-based distinctions in
employee benefit plans on the basis of
"age-related cost justifications." Wlule we
would not wish to be understood as endors-
ing every detail of the regulations, we can-
not simply disregard them. All that we
now decide is that even in the case of
voluntary early retirement plans the em-
ployer-and also here the union-must
come up with some evidence that the plan
is not a subterfuge to evade the purpose
of the ADEA by showing a legitimate busi-
ness reason for structuring the plan as it
did.



The authorities cited by the district court
are not to the contrary. In Patterson v.
Independent School District & 709, supra,
742 F.2d at 466, apart from the more care-
fully tailored nature of the plan which we
have described above, plaintiff did not con-
tend that defendants' action constituted a
subterfuge. Mason v. Lister, suprta, 562
F.2d 343, involved an attack on a voluntary
retirement plan linked to a major reduction
in force at a federal agency, § S U.S.C.
I 8336(d)2). The attack was by a worker
who had not yet attained the floor for
access to the early retirement option, and
such a floor is inherent in any age-based
retirement plan within the purview of
§ 4(fX2).

131 We would not wish our decision hc-=
to be read as a disapproval of voluntary
early retirement plans in general or of this
plan in particular. The evidence of business
reasons required to show that a voluntary
early retirement plan is not a subterfuge
would almost necessarily be less than what
was required to make such a showing in
the case of a mandatory plan. Here the
older worker is not being deprived of con-
tinuation at his job or of pension benefits.
He is being deprived only of the same
opportunity to receive a bonus for early
retirement as is accorded workers in the
age bracket just below him. We decline to
speculate on the precise contours of that
showing in light of the extremely scant
record before us and without initial consid-
eration by the district court. On the re-
mand we are directing, the district court
should seek the assistance of the EEOC,
whether as an intervenor or omicia curs-
aG; perhaps before the case is heard, that
agency, after the lapse of seven years, may
have issued its own guidelines with respect
to the meaning of subterfuge as applied to
the ADEA as amended in 1978, or with
respect to the permissible means of struc-
turing voluntary retirement plans. See
EEOC 1Is First Opinion Letter Since
raking Over Program in 1979, PJan.-June]
Pens.Rep. (BNA) No. 1, at 3 (Jan. 2, 1984)
(EEOC source indicates agency shortly in-
tends to address "question of the legality
of early retirement incentive programs.").
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The summary judgment dismissing the
complaint is reversed and the cause is re-
manded for further proceedings consistent
with this opinion.

SUN SHIP. INC.. Appellant and
Cross-Appellee.

V.

MATSON NAVIGATION CO., Appellee
and Cross-Appellant.

Nos. 85-1280, 85-1292.

United States Court of Appeals,
Third Circuit.

Argued Jan. 17, 1986.
Decided March 4, 1986.

Shipbuilder sought to vacate or correct
award in commercial arbitration between it
and shipowner. Shipowner cross-petitioned
to confirm the award. The United States
District Court for the Eastern District of
Pennsylvania, Marvin Katz, J., 604 F.Supp.
1223, confirmed the award. Shipbuilder
appealed. The Court of Appeals. Gibbons,
Circuit Judge, held that: (1) the arbitrators
did not exceed their authority in awarding
prejudgment interest at prime rate rather
than at the Pennsylvania statutory rate;
(2) the vessel owner was entitled to interest
from the date of the award, not from the
date of the judgment confirming it; and (3)
the shipbuilder's frivolous award rendered
it liable for attorney fees and double costa
where the shipbuilder had agreed in writ-
ing to the submission of the prejudgment
interest issue to the arbitrators.

Affirmed in part, reversed in part and
remanded.

SUN SHIP. INC. v. MATSON NAVIGATION CO.
al.. 73 F.2d 9 Ird Clr. 19)
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SARAR1 M. CI'RlANO and
J-tNE M. NIUZRs,

-Va-
_ L ; A _ - vC - C I 7 -4 - _

-efendants.

The plaintif5 in this case are fcr.er teace:ers -n

the 'cr:- T:onaw-ndM C t. Schocl Systes. The'! wer a-bjeet tr

the terms of a collective bargaining acoereent effective July 1,

1980, thr-cuh June 30, 1933. The agreement rPprided, in part,

that persons between the ages of 55 and 60 would be entitled

to be given, certa'n inesntives to retire. The plaintiffs

had passed their ilst btrthdavs prior to Julyv 1, 1930. '.here-

fore, they were not eligible or. the retirement incenttve.

The plaintiffs claim that the aforementioned incentive

constituted age discri'ination in violation of the Age Discrinina-

tion irn Employment Act CADEAJ, 29 U.S.C. 55621, et sea. The

defendants have roved for s--a-y judgcmant. This motion shall

be d gran:d for the reasons stated below.

The purp-ose of the ADCA is to 'promote em:ployment of

older persons based on their ability rather than age.' 29 U.S.C.

5621(b). Accordinrgly, Ccngreas outlawed discr1mination against

persons on account of age in the hiring, ccr-ensation, and

discharge of erployees. 29 U.S.C. 5623(a). Hcwever, the

AZEA also prv'des that it 's not unlanfsl fcr tn employer

to observe the tez-As o. a acma c:_s seniorit-
system or any bhna fide emmo-vee renefit tlrn
such a a nr-e^ -r-

:zrrseenJi cl

Th3 retirerent p? l a.t i::e here cornairns an

inczntr.tve !f= th-cs cssr 55 w;no retire bef:ra theIr .:st

birt.day. Secirenent is enti're> v_: ar'. T.ese plainrti'S

were net :'Ce … t- .

The Plaintiffs alsge tha: tho p'an reflects a

willf-- ef!fct to depr'va the tparnti!f' of tere!'ts which

are r ~ghtfrlly tteirs. This allegatien has not beer. enhanced
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tevycnd th_ ve-y general seat-cent. :-hu, it appeers t'at this

allecat:cn rest:; ucrn the circular arr-zenc that cai'antffa

have a righr" to the 'ncentive packace -ecause t.eir entitle-

rment tc it is 'einq denied sole'y because of their age. There

is no sgges_ icn that the creat:cn of the incent:':e was

desioned to unde-=*-e Ccr ess's purncses when it enacted the

The cou-t concludes that the defendants are entitled

to s=:nary judgmernt on the basis of secto-n 632(ff(2). The

platntifffs do not allege that the plan pursuant to which

early retirement tncent:ves are provided is a sham plan which

does not award substantial bene-fits. The m'an is, thnerefcre,

a bona fide plan.

tic: do plaint ffs suggest that the defendants

'a__- :e Z czse-ve t^.e z 3c:crs *r.-. pn ?2. Th:!::: ::

…._ -c…- … -_ - -- -s a '-

Suse t: ovads the Pzr-csss of the act.

T-. asoz v. Ls:se. _-2 -. :_' ::.

the ccurt ncted that a zouzntera ret:i-eert. . - :M'- t

t.e zne at issue here "could not be a 3=-zar-_,e because it

.s striotly optinal nith the enlosees." . :n a s.cre

rcent case, t:e Z-Cith Ci r-tttatzd tnat vcu:nzar re-rreinen%

plans based upcn age are ,er._s aile. Patterson v. .ndeoendent

Schcol Distr'ct 3,09. 742 ?.2d 465 (1th Cir. 19334

C-^gr-ss m.eart tz pctsc= c'der indlviduals against

!feced d' scharge ard barriers loceking emlcynen O_ ovrcn_4:tes

when it enacted the ADEA. At the sane time, Cznrrcss =cant to

Preserve incentives for eaely voluntary ret're-ent, reccgn'_ r..

that they are use'ful and necessary devices which enployers can

use to manage their work forces. :he plan at issue here is

consistent itSh btch-- objectives.

The moticn for sumrary judg-ment is granted, and the

cormlaint is dismissed.

So ordered.

JOCHN T. CaTIN
r / rAut ted States D'st:ict :udce

Dated: Aprl = , 198I
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT CF NEW YORK

SARA M. CIPRIANO and
JEUNE M. MILL-ZR,

Pldintiff s)
V.

25A.._:F- :,;r- - - r--: - -

N4C'ZT:S TZN..;Ž:ZA , NS:Jz and
NORT: TCYAWANDA U::'_, 77ACRS,

De f ?-.4-t(s3;

S:?./.''ADA': Xake notice of a Ju:GI'E:;t

of which the wit-in is a cnpy, duly granted in the wihi-n

entitled action on the 3-' day of April, 19S5, and

entered in the Office of the Clerk of the United States

District Ccu-t, Western District of New York c. the 2rd

day of April, 1935.

Dated: Buffalo, New York

April 3, 1985 -

JOHN K. ADAZA.S, Clerk
U.S. District Court
Western District of New York

i U.S. Courthouse
Buffalo, New York 14202

TO: David Gerald Jay, Esq.

James E. Rooney, Esq.

fr"•ernard F. Ashe, Esc.

Ema-uel Tabachnick. Esq.
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FOUAL EMPLOYMENT OPPORTUNITY COMMISSION

WASHINGTON. D.C 20507

March 16, 1987

MEMRANTM

TQ : Clarence Thcmias, Chainnan
R. Gaull Silberman, Vice Chairnan
Tony E. Gallegos, Cannissioner

,ZFed W. Alvarez, C 4sioner

FROM : Cynthia C. Mattihews, Executive Officer
Executivc Secretariat

SLrjTECT Cannission Meeting - March 16, 1987 - 2:00 P.M.

REVISED OPEN SESSION

1. Anno-unowsent of Notation Vote(s)

During the period of March 2 thru March 13, 1987, the Comission
acted on 35 General Counsel recomnendations by notation vote. It
voted:

--To litigate in 28 cases
-To intervene in one case
--Not to litigate in 6 cases

2. Report on Cmnsission Operations - P0SrPONED

3. Report on Pre-Cc&rplaint Counsel im and CGplaint Processing for
FY 85

4. Proposed Ccrliance Manual, ScstIon 630, VoIuTW }}, Unions-< i~E
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, D.C. 20507

March 23, 1987

MEMORANDUM.

TO: William Ng
Deputy General Counsel

FROM: James N. Plnneya1l
Associate General Counsel

SIIATECT: EEOC v. Xerox Presentation Memorandum

This revised PM Is attached, and submitted for review and
forwarding to the Commissioners. Since briefing the Commissioners
on this matter we have reviewed our notes of' heir comments, and
have received several calls from special assistants with questions
or clarifications on several points. We have tried to incorporate
information, discussion And analysis to address the questions and
concerns we received. Cares on several issues were suggested for
review and that was done.

There are three possible courses of action. The Coinsission
might view the findings as supporting an action in the nature of
a pattern and practice case, either on the theory of disparate
treatment, or on the theory of disparate impact. Secondly, the
Commission might decide that the record only supports a consoll-
dated action based on Individual claims. Finally, the Commission
might determine that the facts do not warrant further action.

Since Commission policy In the area of workforce reductions
or early retirement programs Is Unclear or unsettled, we believe
that it is appropriate that have the clearest opportunit. to
review and consider the several optloriu presented. Any action
taken can be prematurely interpreted--or, misinterpreted--as a
reflection of Commission policy. Traditionally, the Commission has
been careful to avoid creating confuston as to policy In unsettled,
and sensitive areas before 1t has hlcd an opportunity to formulate
its views.

d4 .4oLl11 hope Cor some guIldadce is to now bhis a mazL-r mi;,ht
be :esolved. It should be noted that sone of our complatnants will
he arrectod hy the st:ltutC of 11 mititalons after the end 0!' this
Mo !! .1 .

Att,, hfoer-
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
WASHINGTON, DC 20506

Ofte of 6.

March 27. 1987

MEMORANDUM

TO William Ng
Deputy General Counsel

FROM Fred W. Alvar
Commissioner e

SUBJ Litigation Recommendation
XEROX Corporation

I have voted to disapprove your litigation recommendation against
Xerox Corporation dated March 24, 1987. So that there. is r;,
misunderstanding concerning the basis for my vote, I thought I should
explain it in some detail.

A directed investigation was begun in this matter by headquarters
Systemic Programs on February 7. 1984. Just two months later, in
April, 1984. a Letter of Violation was issued by headquarters Systemic
Programs finding the existence of policies and practices which violate
the Age Discrimination in Employment Act. In February, 1987, nearly.
three years after the Letter of Violation, the Commission is given
only a few days to consider a recommendation to litigate a matter of
substantial importance on an all or nothing basis under threat of the
passage of the statute of limitations applicable to "some individuals
affected by the challenged practice". In my opinion, presenting the
Commission with this stark alternative on the record we have and
under circumstances requiring immediate turn around, is unconscion-
able.

I agree with the legal theories under which this litigation recommen-
dation proposes to proceed. I am not, however, convinced that there
has been a presentation of facts sufficient to support litigation
under those theories. It appears possible that a number of indivi-
duals exist who may'have been victimized by the targetting of older,
higher paid workers and presenting them with an option to participate
in a voluntary reduction in force under the threat that if they did
not se opt, they would be involuntarily separated from employment.
There may also be a pattern and practice ot class-wide discrimination
ap3ainst older workers., All ot the conduct described to support these
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MEMORANDUM
March 27, 1987
Page Two

allegations Is in the context of the Lusardi private litigation
challenging pre-March 1983 conduct. Our directed investigation and
findings were made early in 1984. I could find no evidence presented
to support a conclusion that anything unlawful had occurred at the
time our findings were made and continuing to the present. There
are a list of names of persons who were unable to opt into the private
lawsuit and some general assertions that the employer presented the
options in a manner detracting from their facial voluntariness.
But no facts are presented, except for the list of names and two
pieces of anecdotal evidence, enabling me to conclude that adequate
proof exists to establish either individual violations or a pattern
or practice of discrimination in violation of the Act since 1983 arid
continuing to the present time as alleged in the proposed complaint.
This is particularly distressing given the three years since findings
were made that this matter has been in headquarters. The Presentation
Memorandum states at page 10, "The evidence reveals a deliberate
Xerox policy to rid itself of its older workers, dating from 1982.
We fully expect that during discovery we can obtain similar evidence
regarding the post 1983 time period." We should have that informa-
tion in hand now. Given our historic success in enforcing infor-ma-
tion requests through subpoena litigation, the asserted lack of co-
operation on the part of Xerox in providing updated personnel data
is not an adequate explanation. Indeed, in its July 23, 1986 letter,
Xerox asserts that it had no knowledge, until then, chat post 1984
conduct was formisng the basis for the Commission's investigation and
enforcement activity.

Although I agree with the theories under which this matter is proposed
to be litigated, I cannot conclude that there are sufficient facts
presented to support claims that Xerox has "willfully engaged in
unlawful employment practices in violation of the Age Discrimination
in Employment Act since April I. 1983 and cnnrinuously uip to the
present time." I reluctantly decline to vote to authorize litigation
in this matter ill the manner proposed by the Office of General Counsel.
I am deeply concerned with the possibility that there may be
additional evidence which might support a number of individual cases,
or perhaps even a pattern and practice of discrimination. If there
is additional evidence which was not included in the presentation
memorandum and which would establish such violations, I will he
willing to move to reconsider this matter.

cc Clarence Thomas, Chairman
R. xaull Silberman, Vice Chairman
Tony E. Callegos, Commsissioner
Jim Tr-oy, Director, Program Operatiolls
(Cvnthi a Clark Matthews, Fxecutive OifLicer



623

April 3, 1987

Name
Address
City

United States Equal Employment Ooportunity Commission v Xerox
Corporation

Dear:

The Equal Employment Opportunity Commission has decided it will
not initiate a lawsuit against the Xerox Corporation under the
Age Discrimination in Employment Act (ADEA) in the above
reterenced charge. However, it is our understanding from the
Lusardi attorneys that they are still seeking to incorporate your
claim in the Lusardi v Xerox Corporation lawsuit, Civil Action
number 83-809, in the United States District Court, Newark, New
Jersey. We suggest that you make arrangements to contact them.

Thank you for your cooperation and assistance to the Commission
during our administrative proceedings.

Sincerely,

James N. Finney
Associate General Counsel

[NOTE: THIS LETTER WAS FORWARDED TO EACH OF EEOC'S PROSPECTIVE
PLAINTIFFS FOLLOWING THE COMMISSION'S VOTE OPPOSING THE OFFICE
OF GENERAL COUNSEL'S RECOMMENDATION TO FILE A DIRECT LAWSUIT
AGAINST THE XEROX CORPORATION FOR ALLEGEDLY HAVING VIOLATED THE
AGE DISCRIMINATION IN EMPLOYMENT ACT.]
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[NOTE: THE FOLLOWING IS A LISTING OF THE EEOC'S PROSPECTIVE
PLAINTIFFS BY LAST NAME.]

Xerox Classmembers

Albertson
Baca
Bartletta
Barnes
Bartell
Barz
Blankenship
Bovitz
Brady
Bronson (weak)
Brown
Butler (C)
Cameron
Caselli
Caskey
Cayeaux
Chiecchi
Cometa
Deary
Drucker
Flahevi
Fleishman
Fox
Franck

Freckleton
Goff

Gosnell
Gravely
Hall

Haug
Hunter
Karlsen
Luchette, R.
Mrowic, K.
Munoz, R.
Oliveri, A
Ossenford, T
Powers, P
Previde, W
Rankin, R
Scafetta, J
Schubert C
Simonelli, J
Thompson, R
Tortell, J

Tuzi, R
Vito, A
Watkins, W
Weiler, R

IRIF
RIF
RIF
Ret
VRIF(
Ret
Term
VRIF(
F res
Resgr
F reE
RIF
VRIF
F ReE
IRIF
Resgr
Resgr
VRIF
F Re,
Resgr
Resgr
F Ret
Resgr
TranE
to Lc
VRIF
IRIF
Plant
Term
RIF
RIF
Shuga
RIF
RIF
IRIF
Term

RIF
RIF
VRIF
Term
VRIF
F Ret
VRIF
VRIF
E Ret
F Ret
Trane
to Lc
VRIF
VRIF
F res
VRIF

(B)

(B)
ign

sgn

sgn

sgn

if er
iral

9/30/83
8/31/83
7/30/84
1/27/84
6/30/83

2/114/84
6.130/83
12/21/83
1/4/85
4/26/84
8/5/83
6/30/83
5/1/83
12/31/83
6/83
10/5/83
10/83
9/30/83
10/14/83
6/84
1/13/84
4/20/84

6/30/83
12/15/83

Non exempt
Non exempt
Non exempt
Non exempt

Non Exempt
Non Exempt

Non Exempt

-n E

Non Exempt
Non Exempt

Non Exempt

Cld 6/83
5/83 ---
7/30/83 Non Exe

irt 2//8
5/30/83- Non Exe
6/2/83
7/11/83
5/27/83

Term 7/8/83
6/11/83
7/11/83
8/84
5/31/83

(B) 1/16/84
sgn 1/16/84
(B) 8/84
(R) 12/1/83
t -/11/83
t 2/1/84
sfer
)ral 6/30/83
CB) 11/3/83

(B) 12/15/83
sgn 8/25/83
(B) 9/1/83

USFIG

USFIG

USFIG

USIG

_IT

mpt

_- q
empt

-3
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U.S. EQUAl EMPLOYMENT OPPORTUNiTY COMMISSION
Washington, D.C. 20507

April 9, 1987
Office of
General Counsel

Christina E. Clayton
Assistant General Counsel
Personnel and Environmental
Health & Safety

Xerox Corporation
Office of General Counsel
P.O. Box 1600
Stamford, CT 06904

Dear Ms. Clayton:

The Commission has determined that it will not initiate a lawsuit
against the Xerox Corporation under the Age Discrimination in
Employment Act (ADEA). Accordingly, we will not proceed further
with the processing of the case.

The fact that the Commission has terminated the processing of
this matter does not certify that the Xerox Corporation is in
compliance with the ADEA. Also, the decision not to initiate a
lawsuit is not on the merits of the case and does not affect any
aggrieved person pursuing their rights in a private lawsuit.

JAnes N. Finney C
Associate General Counsel
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U.S. EQUAL EMPLOYMENT OPPORTUNIY COMMISSION
Washington, D C 20507

Office of JUN 3 0 Mt
General Counsel

MEMORANDUM

TO; Clarence Thomas
Chairman

R. Gaull Silberman
Vice-Chairnman

Tony E. Gallegos
Commissioner

Evan J. Kemp, Jr.
Commissioner

FROM: Charles A. Shanor e
General Counsel

SUBJECT: Response to Memorandum from Office Of Legal Counsel
Concerning Cipriano v. Board of Education

In response to the General Counsel's prior recommendation for
intervention in Cipriano, the Office of Legal Counsel presented
three options for your consideration. Although we have addressed
Legal Counsel's primary concerns in our proposed brief (attached),
for the sake of clarity we now separately address each of the
options presented.

1. In Option I, Legal Counsel analyzes the issues
essentially as we do. Specifically, it states that, inasmuch
as the court of appeals has already held that the plan violates
54(a)(1) and that it is a covered 'employee benefit plan' within
the meaning of 54(f)(2), the employer bears the burden of
proving that the plan is not a subterfuge to evade the purposes
of the Act. Legal Counsel agrees that under currently applicable
agency regulations, 'the employer can demonstrate lack of
subterfuge generally only by showing 'that the lower level of
benefits is justified by age-related cost considerations'.
29 C.F.R. 860.120(d).' It reiterates the view, taken in our
original memorandum, that on the facts of Cipriano it is
extremely unlikely that North Tonowanda could make that
showing.

2. Option 11, as set forth by Legal Counsel, follows the
same analysis as Option I except that it views the incentive
plan as integrated with the underlying plan instead of as a
separate plan. Under Option II, Legal Counsel suggests that
if the basic pension and early retirement benefits are combined,
the benefits for older employees might be equal to or greater
than those for younger employees and thus the plan might not
violate S41a)(1). We do not agree that such an argument
could be made to the district court in this case hecause the
facts contradict it. As explained at page 12 n.6 of our brief
this incentive does not act to equalize benefits between
older and younger employees. Under the underlying pension
plan, a 60 and a 61 year old with equal years of service
would get the same retirement benefits. With the incentive,
however, the 60 year old would get an extra S10,000: the 61
year old would niot.
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Legal Counsel suggests further that, assuming 54(a)(l)
is violated, the incentive could be viewed as integrated with
the underlying plan for purposes of the 54(f)(2) analysis.
Although we think that the incentive plan in this case probably
should not be viewed as a coordinated plan or as a supplement to
the underlying plan (see brief at 18 n.14),I/ we have assumed
for the sake of argument that they were coordinated because the
Second Circuit had so held, and we recognized that any argument
to the district court must make that assumption. Even if the
incentive and underlying plan are viewed as a package, North

Tonowanda will almost certainly be unable to show any age-related
cost justification for providing those age 55 to 60 with the
package, while providing those age 61 with only the benefits

available from the underlying retirement plan. Viewing the
plans as an integrated package, therefore, does not alter the
result in this case.

3. In its third option, Legal Counsel submits that S4ia)
ii) may not have been violated either because plaintiffs had an
opportunity to choose the option and waived it, or because
the incentive may be viewed as a salary replacement which
compensates younger employees for giving up more years of
salary. With respect to the waiver argument, Legal Counsel
itself recognizes that older employees had less time to consider
the option. Sixty year old employees had as little as nine
months to decide while younger employees had up to five years
to decide. Hence, there was age-based disparate treatment
even in the amount of time the 'window was open. More
importantly, as explained in our brief at n.S, the Second
Circuit has foreclosed the argument put forth by Legal Counsel.
It held that any 'window' was immaterial to the employer's
S4WaWIl) liability.

The argument, by analogy to Britt, that S4Wa)Wl) is not
violated because the incentive is a-salary replacement which
compensates younger employees for more years of foregone
salary, also is not viable.31 As we have explained (brief at
14 n.7), an employer cannot accurately predict how much longer
any particular individual would have worked. An incentive
plan which hopes to compensate for foregone future earnings
can only be based upon actuarial predictions of how long
groups of people of varying ages are likely to work. Section
4(a)(1), however, like its Title VII counterpart, prohibits
awarding unequal benefits to individual employees on the
basis of actuarial predictions about the behavior of the
group to which they belong.

In conclusion, our brief sets forth the arguments which
this office believes should be presented to the district court

1/ Legal Counsel proposes that a lump sum early retirement
Tncentive like this one could be considered to be an employee
benefit plan as defined in 54(f)(2), despite the fact that
the Commission has always taken the position that similar
benefits, when labeled 'severance pay', are not covered by
54(f)(2). See nn. 556 of Legal Counsel memorandum and our
brief at 18 n.14. Legal Counsel contends that while the
applicable regulations (29 C.P.R. 5860.120a)(l)) specify
that certain ERISA covered employee benefit plans such as
uninsured sick leave and paid vacation are not covered by
S4(f)(2), there is no reason that early retirement incentives
should not be covered. That argument overlooks the fact that
the Interpretive Bulletin explains that 54Cf)C2) does not
apply to paid vacations and uninsured paid sick leave because
age is not a significant factor in the design of such plans.
44 Fed. Reg. 30648, 30649 (1979). Accordingly, whether an
incentive plan is covered by 54(f)(2) will turn on whether age
is a significant factor in the design of the incentive or
whether the incentive is so enmeshed with the underlying plan
that it becomes part of the underlying plan.
I/ Britt did not involve any question of compensating
employees for future foregone salary. The decision suggests
only that the incentive in that case should be seen as a
salary replacement for the time period it covers and that, since
those receiving the incentive could be seen as salaried, the
employer could refuse to simultaneously pay retirement benefits.
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in this case. The bulk of Legal Counsel's analysis as presen-

ted in their memorandum, seems basically consistent with our

own.
3
/ Where there are points of departure, we have explained

our disagreement in this memorandum.

3/ Our brief is confined to the questions raised by the
court in this case. We did not purport to resolve all issues

concerning early retirement incentives because we agree with
Legal Counsel that we should not attempt to do so in the
context of one case. However, we are inclined to disagree
with Legal Counsel's theory that the new section 4(i) will

resolve all such questions. As we understand it, Legal
Counsel's conclusion is based on sections 4(i)(4), 4(i)(6) and
4(i)(9).

Section 4(i)(4) provides that:

compliance with . . . [54(i)] with respect
to an employee pension benefit plan shall
constitute compliance with the requirements
of [$4) relating to benefit accrual under
such plan.

Section 4(i)(6) provides that:

Cal plan shall not be treated as failing to
meet the requirements of f$4(i)11)(which
prohibits cessation or reduction of benefit
accruals or contributions to defined contri-
bution accounts on account of age)] solely
because the subsidized portion of any early
retirement benefit is disregarded in determining
benefit accruals.'

Section 4(i)(9) provides that:

for purposes of [4(i)) the ten.[] 'employee
pension benefit plan'. . ha[s] the meaning[]
provided [it) in section 3 of [ERISA).

(emphasis added).

Section 4(i) was enacted to resolve the dispute concerning
post-normal retirement age benefit accruals. It does not
purport to resolve other pension questions. it seems to us
that the plain language of the above sections makes clear
that they pertain strictly to post-normal retirement age
accruals and were not intended to be stretched beyond. After

14(i) goes into effect it may well be that in a particular
case the accrual rules will affect the measurement of benefit
amounts for employees and this may affect the assessment of
whether benefits given are equal. That this would have to
be taken into account certainly does not mean that §4(i)
replaces j4(f)(2) for purposes of analyzing incentive cases.
In any event, resolution of this issue is irrelevant to this
case.
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U.S. EQUAL EMPLOYMENT OPPORTUNMTY COMMISSION
e Wa*hiogmo D.C. 2050

Office of
CGE!J Cod id JUN 30 W

MEMORANDUM

TO CLARENCE THOMAS
Chairman

R. GAULL SILBERNAN
Vice-Chairman

TONY E. GALLEGOS
Commissioner

EVAN J. KEMP, Jr.
Commissioner

FROM Charles A. Shanorf-
General Counsel I0"'

SUBJECT t Brief recommended for filing in Cipriano v.
Board of Education

Attached are copies of the brief which this office proposes
to file in the above referenced case. Also included is our
response to the memorandum from Legal Counsel concerning the
case. Legal Counsel's memorandum was forwarded to you with
our first memorandum concerning Cipriano.

If you have any questions please contact me at 634-6400
or Dianna Johnston at 634-6150.

IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF NEW YORK

SARAH M. CIPRIANO and JEUNE M. MILLER,

Plaintiffs,
and

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION,

Intervenor,

v. ,

BOARD OF EDUCATION OF THE CITY SCHOOL
DISTRICT OF THE CITY OP NORTH TONAWANDA, ) NO. 84-CV-S0C
NEW YORK, and NORTH TONAWANDA TEACHERS
ASSOCIATION,

Defendants.

MEMO0RANDUM OF LAW FOR THE
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

INTRODUCTION AND SUMMARY

The issue in this case is whether defendants violated

the Age Discrimination in Employment Act (ADEA) by offering

an early retirement incentive to employees aged 55 to 60,

but not to those over age 60. The Court of Appeals for the
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Second Circuit last year reversed this Court's entry of

susmary judgment for defendants and remanded the case for

further proceedings. Cipriano v. Board of Education of the

City School District of the City of North Tonawanda, 785 P.

2d 51 (2d Cir. 1986).

The court of appeals ruled, in the absence of factual

dispute, that defendants' plan violated Section 4(a)(1) of

the ADEA,
1
/ because it withheld an employment-related benefit

on the basis of age. 785 F. 2d at 53. On the question of

whether the plan was nonetheless protected under Section 4(f)

(2) of the ADEA,
2
/ the court ruled that the plan was 'bona

fide' and was the type of employee benefit plan' which the

exception shelters. The only issue to be decided by this

Court on remand is whether, in addition, the plan is not a

subterfuge to evade the purposes of th~e ADEAI- (Section 4(f)

(2), 29 U.S.C. 5623 (f)(2)). Relying on established Second

Circuit case law, the court of appeals ruled that defendants

bear the burden of proof on this issue. 785 F. 2d at 59.

In remanding the case, the court of appeals directed

this Court to seek the assistance of the EEOC' with respect

to the meaning of the term *subterfuge in Section 4(f)(2).

and with respect to 'the permissible means of structuring

voluntary retirement plans.' 785 F.2d at 59. This Court

has accordingly requested that the Commission participate in

the remand proceedings. In light of that request, and its

role as the agency charged with interpretation and enforcement

of the ADEA, the Commission has moved to intervene in this

case in order to present its views on the issues now before

the Court.

I/ Section 4(a)(1), 29 U.S.C. 5623(a(1), provides that:

It shall be unlawful for an employer--
(l) to fail or refuse to hire or to discharge

any individual or otherwise discriminate
against any individual with respect to his

compensation, terms, conditions or privileges

of employment, hecause of such individual's
age.

2/ Section 4(f)(2). 29 U.S.C. 5623(f)(2), provides in part

that:

It shall not be unlawful for an employer

or labor organization--
(2) to observe the terms of . . . any bona

fide employee benefit plan such as a re-

tirement, pension, or insurance plan, which

is not a subterfuge to evade the purposes

of this Act .

-2-
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First, based upon a review of the ADEA, its legislative

history and administrative interpretations, the Commission

believes that voluntary, early retirement incentives do not

violate the ADEA. 3/ Under established Supreme Court precedent,

an Incentive plan violates Section 4(a)(1) of the ADEA only

where, as here, it deprives older workers of the incentive

benefit on the basis of their age. There are various types

of incentives--e.g., a lump sum to all retirement-eligible

employees irrespective of age, or extensions of pension benefits

to younger employees--which do not collide with Section 4(a)(1)

at all because they provide equal benefits.

Second, the Commission believes that plans which provide

unequal benefits because of age are immunized from attack

by Section 4(f)(2) where the disparity is justified by age-

related cost considerations--i.e., where the cost of providing

the benefit increases directly as a function of age.

Applying these principles, the Commission believes that

defendants will probably be unable to prove that their early

retirement incentive plan is justified by age-related cost

considerations. Withholding a fixed incentive bonus from

employees beyond age 60 cannot be justified on the ground

that the employees' age renders extension of the incentive

to them more costly. Such a plan, therefore, reduces to a

subterfuge because, without such cost justification, It

denies them a benefit available to their younger colleagues.

BACKGROUND
Facts

Two retired teachers brought this ADfA action against

their former employer, the Board of Education of the City

School District of the City of North Tonawanda, New York

(the School Board), and their union, the North Tonawanda

teachers Association (the Union). Plaintiffs alleged that,

because of their age, they were discriminatorily denied an

employment-related benefit which was given to younger workers.

Specifically, plaintiffs challenged a provision of the 1980

3 / While Congress has made quite clear that involuntary
retirement because of age is unlawful (see Section 4(f)(2),
29 U.S.C. S623(f)(2Z), it is equally clear that Congress has
not prohibited employees from voluntarily choosing retirement.
See Henn v. National 2!oqraohLc, F.2d , 43 FEP Cases 1620
T7th dr. 1987). See also PaolifIr v. Dresser Industries, No.
96-7705 (2d Cir. June 16, 19ITT(y implicatlon). Instead, a
primary goal of the ADEA is 'to create a climate of free
choice between continuing in employment as long as one wishes
and is able, or retiring on adequate income with opportunities
for meaningful activities.' 118 Cong. Rec. 7745 (1972) (remarks
of Sen. Bentsen in introducing an amendment to extend the
protection of the ADeA to government employees, quoting a
Report of the White House Council on Aging). _
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collective bargaining agreement which offered a choice of two

benefits to teachers age 55 to 60 who had completed 20 years

of service and who agreed to retire between July I and Feb-

ruary 1, in any of the three years (1980-83) covered by the

agreement: (A) paid-up medical insurance premiuns to age 65,

plus $2000. plus $50 for each year of service beyond 20 years,

or (B) a lump sum of $10,000. Plaintiffs were 61 years old

on July 1, 1980, and were thus ineligible for this early

retirement incentive plan (the plan) by its terms. They

retired the following year, on June 30, 1981, and later filed

this suit to recover the $10,000 they would have received

under Option 8 if the plan had applied to them at the time of

their retirement.

Although not in evidence below, we understand--and it

is undisputed--that the incentive was first offered to all

pension-eligible teachers, regardless of age, in a previous

collective bargaining agreement effective January 1979 to

June 1980. However, teachers over age 60 had nine months (to

September 30, 1979) within which to elect early retirement,

while younger teachers had eighteen months (to June 30, 1980)

to exercise the option. In any event, plaintiffs, who were

60 years old at the time, chose not to participate in this

first incentive program. We also understand--and it is also

undisputed--that the second plan established in 1980 remains

in effect.

This Court entered summary judgment for defendants, holding

that the S4(f)(2) exception applied. It concluded that the

plan was 'bona fidc and found 'nothing in this record to

indicate that the plan is a subterfuge to evade the purposes of

the act. Finally, citing to Mason v. Lister, 562 F.2d 343

(5th Cir. 1977), and Patterson v. Independent School District

0709, 742 F.2d 465 (8th Cir. 1984), this Court concluded that

the plan was consistent with what Congress 'meant to do in

enacting the statute, viz., to prevent the forced discharge of

older individuals while preserving early retirement incentives

as useful and necessary devices which employers can use to

manage their work forces.'

Court of Appeals Opinion

In the absence of any dispute, the court of appeals

initially ruled that the incentive plan violated the Section

4(a)(1) prohibition against age-based discrimination in
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'compensation, terms, conditions or privileges of employment.'

785 F.2d at 53-4. It then considered whether the Section

4(f)(2) exception applied.

First, it concluded that the Incentive plan was a bona

fide employment benefit plan' within the meaning of Section

4(f)(2), because it paid substantial benefits to employees

covered by it and should be 'read as a supplement to (the]

underlying general retirement plan for the purposes of 54(f)

(2).' 785 P.2d at 54. The court reasoned that, because the

special incentive simply increased retirement compensation

and, 'like benefits available under the underlying retirement

plan, is a quid pEd quo for leaving the workforce after a

certain age and number of years of service, it must be viewed

functionally as part of that plan.' 785 F.2d at 56. The

court pointed to Patterson v. Independent School District

*709, 742 F.Zd 465, as support for its holding. noting that

Patterson had upheld an early retirement incentive under

Section 4(f)(2) on the ground that it merely encouraged

employees to activate the general pension plan, which was

admittedly lawful, at an earlier age. 785 F.2d at 55.

In holding that the incentive plan was 'a bona fide

employee benefit plan,' the court rejected plaintiffs'

argument that Section 4(f)(2) applies only to plans in which

the age-based reduction of benefits is justified by actuari-

ally significant cost factors. The court read the applicable

administrative interpretation, 29 C.F.R. 5860.120(a)(1), to

include within Section 4(f)(2) plans that reduce benefits on

the basis of age due to 'significant cost considerations,

whether or not those considerations are actuarially based.

785 F.2d at 54. The court stated that 'significant cost

considerations' are involved in designing early retirement

incentives, because the goal of these plans is to save salary

expenses; since the departure of younger workers saves more

years of salary, the court observed, 'it is only reasonable

for the employer to offer more' to them than to older workers

who remained on salary longer. 785 P.2d at 55. Finally, in

the court's view, the structure of the plan--e.:., whether it

offered a lump sum benefit before age 60 or one that tapered

off by 
6
0--goes to whether it is a subterfuge and not to

whether it qualifies generically for the shelter of 54(f)

(2).' 785 P.2d 55.
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The court then turned to the question of whether the

plan was 'a subterfuge to evade the purposes' of the Act.

Noting that Second Circuit case law assigns defendants the

burden of proof on this issue, it held that these defendants

had not sufficiently discharged that burden to justify dis-

missal without trial. However, the court was uncertain as

to the nature of the proof Section 4(f)(2) requires in this

context.

It pointed out that the 'subterfuge' proviso had been

litigated mainly in cases involving mandatory retirement.

785 F.2d at 58. Accordingly, the court thought it *rather

hard to give content to the concept of 'subterfuge' when that

term is applied to a plan for voluntary action . . . and the

complaint is made, not by employees who claim that they were

tricked . . . into prematurely leaving the workforce, but

rather by employees who protest at having been excluded from

the option.- 785 F.2d at 58. Nonetheless, it recognized that

Congress (in its 1978 ADEA amendments banning involuntary

retirement because of age) had left the 'subterfuge' language

in the statute, thereby requiring employers to show something

more than that challenged benefit plans are bona fide. For

this reason, and in light of the Department of Labor's

Section 4(f)(2) interpretation (29 C.F.R. §860.2Qia)(1))

requiring employers to justify age-based benefit distinctions

on the baste of age-related cost considerations. the court

held at minimum that the defendants 'must come up with some

evidence that the plan is not a subterfuge to evade the

purposes of the ADEA by showing a legitimate business reason

for structuring the plan as [they] did.' 785 F.2d at 58.

The court opined, however, that the 'evidence of business

reasons required to show that a voluntary early retirement

plan is not a subterfuge would almost necessarily be less

than what was required to make such a showing in the case of

a mandatory plan." 785 .2d 59. It remanded the case to

allow this Court, with EEOC's assistance as amicus curiae or

intervenor. to consider in the first instance the nature of

proof which will discharge defendants' burden of proving the

absence of subterfuge in cases such as this.

DISCUSSION

I. Application of Section 4(a)(1) to Early Retirement
Incentives

1. As noted above at page 2, the court of appeals ruled

that defendants' early retirement incentive plan violated the
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Section 4(a)()l prohibition against discrimination on the

basis of age with respect to an individual's compensation,

terms, conditions or privileges of employment. That con-

clusion is firmly supported by Supreme Court precedent

establishing that employers run afoul of Section 4(a)(1) if

they subject older workers to treatment which, 'but for- the

employees age, would be different. Trans World Airlines v.

Thurston and EEOC, 469 U.S. 111, 120 (1985). Accord Geller

v. Markham, 635 P.2d 1027, 1035 (2nd Cir. 1980), cert. denied,

451 U.S. 945 (1981). Cf. Wos Angeles Dept. of Water and

Power v. Manhart, 435 U.S. 702 (1978) (Section 703(a)(1) in

Title VII of the Civil Rights Act of 1964 violated where

female employee provided different periodic retirement

benefits *because of sex') Arizona Governing Committee v.

Norris, 463 U.S. 1073 (1983)(same).

The Commission argued in Thurston that, while the ADEA

does not compel an employer to provide any particular

benefits, the benefits that it chooses to provide cannot be

withheld from older employees because of age. The Supreme

Court agreed. Thurston, 469 U.S. at 121, citing Hishon v.

King & Spalding, 467 U.S. 69, 75 (1984)(-benefit that is part

and parcel of the employment relationship may not be doled

out in a discriminatory fashion, even if the employer would

be free. . . .not to provide the benefit at all'). This is

true whether or not participation in the plan is voluntary,

because the Supreme Court has held that the opportunity to

participate in (an employee benefit) plan constitutes a con-

dition() or privilege)) of employment,' and that retirement

benefits constitute a form of compensation. - Arizona Gov-

erning Committee v. Norris, 463 U.S. 1073, 1079 (1983)em-

phasis added; citations and footnotes omitted). Section 4

(a)(l), like Section 703(a)(1) of Title Vtl,
4
/ forbids all

discrimination concerning 'compensation, terms, conditions,

or privileges of employment,' not just discrimination con-

cerning those aspects of the employment relationship as to

which the employee has no choiee. Td. at 1081-82 n.10.

Thus, the first question in incentive cases is whether

the challenged plan offers unequal benefits to employees on

4/ Section 4(a)(1) was derived in haec verbs from Section
703(a)(1). lorillard v. Pons, 41 .S. S73577 (1978).
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accoupt of their ages. Incentive plans which make age-based

distinctions in the amount of benefits violate Section 4(a)(1).

2. The North Tonawanda defendants conceded that their

plan provides unequal benefits in violation of Section 4(a)(1)

of the ADEA. 5/ The plan provides for a substantial financial

benefit ($10,000, or cash plus health insurance premiums) to

be paid to employees age 55 to 60 who are otherwise eligible

for early retirement and who volunteer to leave the work

force. After employees reach the age of 61 they are deprived

of that benefit. Thus, employees age 61 and over are treated

differently from similarly-situated younger employees because

of their age; the plan on its face violates Section 4(a)(1)

because, 'but for' their age, retirement eligible employees

over age 60 would be entitled to the incentive when they

retired. 6/

3. Although North Tonawanda's plan violates Section

4(a)(1), incentive plans can be, and often are, structured so

that they do not. The court's request for suggestions as to

lawful means of structuring incentives can probably beat be

answered by providing a few examples of such plans already

in use which provide equal benefits. The ensuing discussion,

not intended to be an exhaustive recitation of specific plans,

provides some broad prototypes which do not violate §4(a)(1).

Section 4(a)(1) does not render retirement incentives generally

unlawful: nor does it unreasonably restrict employer options.

First, the employer could simply offer a flat incentive--a

lump sum or cash times years of service and/or paid up insurance

premiums--to all retirement eligible employees regardless of age

and under the same conditions. For example, the International

Longshoreman's Association and Port of Baltimore Management

5/ In the court of appeals they did assert that it somehow
makes a difference that all employees, including plaintiffs,
had a right to take the incentive if they retired by June 30,
1980. (See supra at 6). Although the terms of this 'window'
provision were not In the record before the Second Circuit,
the court held that any such 'window' was immaterial to
defendants' Section 4(a)(1) liability, because '(plaintiffs']
claim twas] not that they were denied the opportunity ever to
participate in the incentive plan, but that they were denied
the opportunity on the date they ultimately chose to retire.'
785 F.2d at n.2. Thus, it is the law of the case, binding on
this court, that the fact that employees once had the option
of taking the incentive is not a defense.

6/ There can be no argument in this case that the plan does

provide equal benefits and that the incentive merely compen-

sates younger workers for the benefit reductions that usually
accompany early retirement (see discussion infra at 13). In
New York, the usual retirement age is 60: thus, under this
plan the 60 year old gets full benefits plus 510,000 while
the 61 year old gets only the retirement benefits.
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officials offered all longshoremen with 25 years of service a

lump slam. Dockworkers to Get Deal to Retire,' Washinqton

Post. Dec. 19, 1986.

Another typical and lawful retirement incentive involves

lowering the age at which actuarially unreduced benefits are

available in a defined benefit plan. A commonly used formula

for determining benefits is (final average salaryl x la fraction

of salary (usually at least 1.5%)) x [years of service] x (I

(at normal retirement aqe; typically 65)1. Under such plans

employees can usually retire a few years before normal retirement

age but the final factor of [1I will be reduced for each year

short of normal retirement age, so that if one retires at age

55, the formula will be something like: (final salaryl x la

percentage (1.5%)] x [years of service] x 1.3631. To encourage

early retirement, employers may offer to drop the actuarial

reduction for all those otherwise eligible for early retirement.

In this way, the employer is not providing unequal benefits on

the basis of age. Rather, each retirement eligible employee's

pension will be calculated on the basis of salary and years of

service. Thus, a 65-year-old employee with a $40,000 final

annual salary and 20 years of service will receive the same

periodic pension benefit as a 55-year-old with the same pay

and years of service.

It may be argued that removing the actuarial reduction

for the younger worker leads to unequal benefits because 
the

actuarial value of the benefit will be greater for younger

employees as a group than for the older employees as a group.

The focus of Section 4(a)l(), however, like its Title VII

counterpart (Section 703(a)(1), 42 U.S.C. S2000e-2(a)(l)l,

is on the individual, not on the group. Arizona Governing

Committee v. Norris, 463 U.S. at 1073 (1983); Connecticut v.

Teal, 457 U.S. 440, 453-54 (1982); City of Los Angeles Dept.

of Water & Power v. Hanhart, 435 U.S. at 708 (1979). Hence,

actuarial predictions of value--even though they may be

accurate for the group--are not pertinent to whether Section

4(a)(1) is violated. Hanhart, 432 U.S. at 710 n.20 (impact

on group irrelevant, retiree's total pension benefit depends

on his or her actual life span; emphasis in ofiginal).

Rather, the question is whether each employee receives equal

82-546 0 - 88 - 21
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ascertainable benefits irrespective of age.7' If all the

eligible employees receive equal monthly benefits for life,

they are not being treated differently because of age.
8
'

See id. at 711-12. Cf.. Dorsch v. L.B. Foster Co., 782 F.

2d 1421, 1427 (7th Cir. 1986) (employer did not violate

Section 4(a)(1) where its early retirement plan gave equal

monthly benefits to every employee whose age and years of

service totalled 75, even though the total benefit was larger

for younger than older employees because younger employees

were expected to draw the benefit for a longer period of

time).6/ In short, where the incentive merely amends the

underlying benefit Plan so that all retirees receive an equal

7/ For this reason, we believe that it would be incorrect
To argue that S 4(a)(1) is not violated because the incentive
is a salary replacement (see Britt v. E. I. DuPont de Nemours
& Co., 768 F.2d 593 (4th MT-.T§T9)), which should be greater
fo3ryounger workers who are potentially foregoing greater
future earnings. The future work pattern of any individual
is entirely speculative. Manhart and Norris make it clear

that projections about the probable life or working life of
the group cannot justify unequal benefits under 5 4(a)C1).
Britt itself does not purport to support any such argument.
TFe-ld only that the employer did not violate 5 4(a)(1) when

it declined to allow employees to draw the incentive and
retirement benefits simultaneously.

8/ By equal benefits, we mean an equal fraction of salary

times years of service. The same analysis would apply to
incentive plans for which the underlying retirement plan
prescribes a fixed monthly amount for all employees of a
given age and length of service. If the employer simply
lowers the age at which the benefit is available. Section
4(a)(1) is not violated.

9/ we caution, however, that we think the Dorsch court's

analysis is flawed. In that case, the employer offered 5600
per month to eligible employees until they reached age 62.

The case did not involve a lifetime annuity which would have
made the total value of the benefit to any individual unse-

certainable. Instead, because of the age 62 cutoff, the
total value of the benefit to any given individual could be
determined, the older individual received a smaller benefit.

Thus, the Dorsch court probably erred in finding no violation
of Sectioni4TaT(l). See also. Potenze v. New York Shipping
Ass'n. 804 F.2d 235 (TO Ctr. l91C6)(a planwhi~ch maked
among recipients on the basis of age violates Section 4(a)(1)).

Nevertheless, in stressing the importance of periodic
rather than total value, we think the Dorsech court may have
implicitly recognized that the periodic benefit is the appro-
priate comparison when the total value to the individual is
ascertainable only by reference to actuarial assumptions, as
in Norris and Manhart. See supra at 14.
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periodic benefit for life, it does not violate §44a)(l).10/

A third incentive used by employers gives extra age and

service credits--frequently five years--to each employee.
1 1

/

Because virtually all plans have a minimum age and service

requirement for pension eligibility, this increases the

number of employees eligible for retirement. It also makes

some employees eligible for actuarially unreduced benefits:

for example, if normal retirement age is 65, a 60-year-old

receives actuarially unreduced benefits. Finally, in the

typical defined benefit plan, described above, in which years

of service are part of the calculation of benefit amount, this

incentive increases the periodic benefit of every employee- If

every employee is given the add-on, there is no disparate

treatment on the basis of age. Some employees will become

eligible for early or full benefits who were not previously

eligib.le. Such an expansion of the group eligible for retirement

does not deprive the older worker of a benefit, and is lawful

under Section 4(a)(1).12/

IO/ it might be argued that incentives by definition give
something extra to younger workers that the older employees
have already earned--here, for example, a vested interest
in a pension benefit of a certain amount. We disagree.
Employers can always extend a benefit to larger groups of
employees without having discriminated against those who
already have the benefit. For example, if an employer
offered college tuition to all management trainees with
eight years of service and later extended the benefit to all
management trainees, we do not think there is a serious
argument that the value of the benefit to the trainees who
already have eight years service has been diminished.

Furthermore, such an argument seems to assume that
pension benefits are purely a reward for service. They are
not. They are also viewed as a deferred wage or an income
stream to provide for loss of income upon retirement. E.
Allen, Jr., J. Melone, and J. Rosenbloom, 'Penslon Planning"
2-7, 33 (5th ad. 1984). Pensions are not solely a reward for
service: one cannot draw on them at all until a certain age:
some minimum amount can be drawn after a miniscule service
period: there is a significant actuarial reduction for those
who retire before the "normal retirement age" and they are
often payable at least until death whether one lives 10 or 40
years after retirement.

In short, pension benefits, in their role as income replace-
ment. make it possible for eligible employees to choose retire-
ment. We do not think that an older employee is deprived of
a benefit when an employer simply makes it possible for more
employees to choose retirement.

11/ Both IBM and Xerox have recently offered five year age
and service add-ons. Daily Labor Report (RNA), Dec. 19, 1996.
A-9.

12/ Some employers limit add-one by, for example, limiting total
service credits. This brief cannot analyze the many variations
which exist.
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In sum, many early retirement incentives already in use

by major companies do not violate Section 4(a)(1) of the ADKA.

11.Ap cation f eS ion 4(f)(Z) Exe tion To Earl

Exceptions to the Section 4(a)(1) prohibitions against

discrimination are to be narrowly construed.l3/ To establish

the Section 4(f)(2) defense the employer moat shows 1) there

is a bono fide employee benefit plan; 2) the action was taken

in observance of its terms; and 3) the plan is not a subterfuge

to evade the purposes of the Act. United Airlines v. McMann,

434 U.S. 192, 198 (1977).

The court of appeals in this case ruled that the school

Board and Union were 'observing the terms' of their incentive

plan. We agree, and believe that this will seldom be a dis-

puted issue in litigation attacking retirement incentives.

The court of appeals also ruled that the incentive plan

was a "bone fide employee benefit plan" within the meaning

of Section 4(f)(2) because it paid substantial benefits, was

"functionally related" to the underlying retirement plan.

and involved significant cost considerations (see supra at

7-8). A~/

Finally, the court ruled that the School Board

and the union must nonetheless prove that their actions were

not a "subterfuge" by showing 'a legitimate business reason

for structuring the plan as [they] did" (see supra at 9-10).

It added that this court should seek the Commission's guidance

concerning the meaning of subterfuge as applied to the ADEA

as amended in 1978.

13/ Orwel v. City of Wauwatosa Fire Dept., 697 F.2d 743, 748
T7th Cir.), cert. denied, 464 U.S. 992 1983), Smallwood v.
United Airlines, Inc., 661 F.2d 303, 307 (4th cir. TTTV
cart. denied. 469 U.S. 832 (1982); Houghton v. McDonnell
Douglas Corp., 553 F.2d 561 (8th Cir.) cart. denied, T34
Up.I 766 (1477).

A~/ Although an argument might be mads that this kind of
lump sum plan is not the kind of plan Congress intended to
cover under §4(f)(2), but is more analogous to the kinds of
benefits held to be outside that section's purview in EEOC v.
Bordens, 724 F.2d 1390 (9th Cir. 1984); EEOC v. Westinghooue
Electric Corp.~. 725 F.2d 211 (3d Cir. 19g3F cert. deiiea 105

C. 92 T198U4) and Alford v.ci o Lubo536T
1272 (5th Cir.). cert.nied, 42). that
issue has been resolved here by the Second Circuit's ruling.
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A. 'Subterfuge' In The Context of
Early Retirement Incentives

Even if an early retirement plan qualifies generically

for the shelter of Section 4(f)(2). the employer must prove

that the plan as structured is not a 'subterfuge to evade the

purposes of the Act.' A 'subterfuge' is a 'scheme, plan,

stratagem or artifice of evasion.' Potenze v. New York

Shipping Assn., 864 F.2d 235, 238 (2d Cir. 1926), citing

United Airlines v. Mctann, 434 U.S. 192, 203 (1977). The

Second Circuit has ruled that the employer bears the burden

of proving lack of intent to evade the purposes of the ADEA.

EEOC v. Home Insurance Co., 672 F.2d 252, 257 (2d Cir. 1982).

Accord, EEOC v. Eastern Airlines, _ F .2d _ , 27 FEP Cases

1686, 1689 (Sth Cir. 1980).

The ADEA's purposes are to prevent arbitrary age discri-

mlnation and to promote the employment of older workers. See

Section 2(b), 29 U.S.C. 7621(b). Where the employer has set

up or amended a benefit plan after passage of the ADEA to the

disadvantage of older employees, it must prove that its

action was prompted by legitimate, nondiscriminatory business

reasons. EEOC v. Home Insurance Co., 672 F.2d at 260 n.11;

EEOC v. Baltimore & Ohio Railway Co., 632 F.2d 1113 (4th

Cir. 1981): EEOC v. Eastern Airlines, 27 FEP Cases at 1689:

Smart v. Porter Paint Co., 630 F.2d 490, 49S (7th Cir. 1980).

Both EEOC regulations 15/ and congressional intent concerning

Section 4(f)(2) indicate that there is only one legitimate

reason for providing smaller benefits to older workers: the

cost of providing the benefit increases because of age. See

EEOC v. Borden's. Inc., 724 F.2d 1390, 1396 (9th Cir. 1984);

EEOC v. Westinghouse Electric Corp., 725 F.2d 211, 224-25 (3d

Cir. 1983).

The 1967 Congress recognized that the cost of providing

certain employment benefits increases with age. Senator Javits

proposed the amendment which became Section 4(f)(2) in order to

provide employers with the 'flexibility' to make necessary

distinctions based on age so as to ensure that employers would

15 The Department of Labor in 1979 promulgated regulations con-
cerning employee benefit plans (44 Fed. Reg. 30648) which were
continued in effect by the EEOC when ADEA enforcement authority
was transferred to the Commission. 44 Fed. Reg. 166799 (1979);
46 Fed. Reg. 47724 (1981).
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not be discouraged from hiring older workers because of the

increased costs associated with providing benefits to them.

Hearings on S. 830 before the Sub-os. on Labor of the Senate

Comm. on Labor and Pub. Welfare, 90th Cong., 1st Sees., 27

(1967); See also EEOC V. Borden's. Inc., 724 F.2d at 1396.

Senator Javits explained,

The amendment relating to . . . employee
benefit plans is particularly significant.
Because of it an employer will not be
compelled to afford older workers exactly
the same pension, retirement or insurance
benefits as younger workers and thus
employers will not, because of the often
extremely high cost of providing certain
types of benefits to older workers, act-
ually be discouraged from hiring older
workers. At the same time it should be
clear that this amendment only relates to
the observance of bona fide plans. No
such plan will help an employer if it is
adopted merely as a subterfuge for dis-
criminating against older workers.

113 Cong. Rec. 31254-55 (1967)(emphasis added). The floor

manage~r of the bill, Senator Yarborough, elaborated on the

§4(f)(2) exemption, saying that older workers would not be

denied employment but their rights to 'full consideration'

in pension plans would be limited. 113 Cong. Rec. 31255

(1979). i±1

In 1969, the Department of Labor, then charged with

administering the Act, published an interpretation specifically

stating that Section 4(f)(2) applied to employee benefit plans

which involved age-related cost considerations. 29 C.F.R.

860.120, 34 Fed. Reg. 9709 (June 21. 1969):

A retirement, pension, or insurance plan
will be considered in compliance with the
statute where the actual amount of payment
made, or cost incurred, in behalf of an
older worker is equal to that made or
incurred in behalf of a younger worker
even though the older worker may thereby
receive a lesser amount of pension or re-
tirement benefits or insurance coverage.

In considering amendments to the ADEA in 1978. Senator

Javits explicitly approved the government's interpretation,

saying:

The purpose of Section 4(f)(2) is to take
account of the increased cost of providing
certain benefits to older workers as com-
pared to younger workers. Welfare benefit
levels for older workers may be reduced
only to the extent necessary to achieve
approximate equivalency in contributions

16/ The views of Senators Javits and Yarborough, as sponsors
Of the legislation, are entitled to substantial weight in
interpreting the statute. PEA v. Alonguin SNG, Inc., 426
U.S. 548, 564 (1976).
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for older and younger workers. Thus a
retirement, Pcnsion or insurance plan will
be considered in compliance with the
statute where the actual amunt of payment
made, or cost incurred in behalf of an
older worker is equal to that made or
incurred in behalf of a younger worker
even though the older worker mao, thereby
receive a lesser amount of pension or
retirement benefits, or insurance coverage.

124 Cong. Rec. 8212 (emphasis added), See also remarks of

Rep. Hawkins, 124 Cong. Rec. 7881 ('the purpose of section

4(f)(2) is to encourage employment of older workers by per-

mitting age based variations in benefits where the cost of

providing benefits to older workers is substantially higher").

After thus indicating agreement with the Labor Department's

interpretation of Section 4(f)(2), Congress left the section

unchanged except for an amsndment specifying that the exemption

did not permit involuntary retirement. It also asked the

Secretary of Labor to issue more comprehensive quidelines.17/

Accordingly, in 1979, the Labor Department issued an

amended Interpretative Bulletin on Employee Benefit Plans

(18), 29 C.F.R. 1860.120, 44 Fed. Reg. 30648 (May 25, 1979)

which elaborated upon the age-related cost principle previously

enunicated by the Department and endorsed by Congress. 29 C.F.R.

4860.120(a)(1). These regulations specify that a plan which

prescribes lower benefits for older employees is 'not a

subterfuge within the meaning of section 4(f)(2), provided

that the lower level benefits is justified by age-related

cost considerations.' 29 C.F.R. 5860.120(d). 18/ The Bulletin

permitted a few exceptions to the "equal cost' principle

which, inter alia, allowed employers to include medicare in

calculating health insurance coverage, and to cease pension

benefit accruals at normal retirement age. 29 C.F.R. 5860.120

(f)(ii)(A) and (f)(iv)(A).

Congress has twice amended the ADEA since publication of the

1979 interpretative Bulletin ('IB'). In 1982, Congress amended

See remarks of Rep. Hawkins, 124 Cong. Rec. 7881 (1978):
remariksof Senators Williams and Javits, 124 Cong. Rec. 8219
(1978) ("The Department of Labor intends to promulgate com-
prehensive regulations in order to provide guidance in this
regard for sponsors of employee benefits plans, and the Sec-
cretary is urged to act as soon as possible.").

D The regulations make clear that this is the only way to
prove lack of subterfuge and that the only exceptions permitted
are those spelled out in the IB itself. Immediately following
the language quoted here, the 1B states that '[the only
exception to this general rule is . . . [as specified in
paragraph (f)(4) below]].'



644

the ADEA to disallow the medicare exception. Section 4(g) of

the ADEA, Pub. L. 97-248, 1116. See also S. Rep. 97-494,

97th Conq., 2d. Seas. 10, reprinted in 1982 U.S. Code Cong. i

Admin. News 792-93. Last year, Congress amended the statute

to require pension benefit accruals beyond normal retirement

age. Section 4(i) of the ADEA, Pub. L. 99-509 j9201; II.

Conf. Rep. No. 99-1012, 99th Cong. 2d Sees. 374, 378, reprinted

in, Dec. 1986, U.S. Code Cong. & Admin. News 4019, 4023.

Tie significance of these Congressional actions is that

Section 4(f)(2) was left intact, together with the regulations'

'equal cost' interpretation, after Congress indicated that it

was familiar with the specific provisions of the 18. Indeed,

Congress acted to abolish some of the exceptions to the equal

cost requirement contained in the 18. Under established

principles of statutory construction, such activity supports

the conclusion that Congress has reviewed and approved the

position that §4(f)(2) allows employers to provide lower

benefits to older workers only where the cost of providing

the benefit increases with age.
19
/

19/ Andrus v. Allard 444 U.S. 51, 57 (1979) (particularly
relevantR that Congress has twice reviewed and amended the
statute without rejecting the enforcing agency's view);
U.S. v. Rutherford, 442 U.S. 544, 553-54 and n.10 (1979)
Tr'oce an agency's statutory construction has been fully
brought to the attention . . . of Congress and [it] has not
sought to alter the interpretation although it amended the
statute in other respects, then presumably the legislative
intent has been fully discerned"); U.S. v. Correll, 389 U.S.
299, 305-06 (1967)("longstanding federal regultions and
interpretations applying to unamended or reenacted statutes
are deemed to have received Congressional approval and have
the effect of law"); U.S. v. Cerecedo Hermanos y Coepania
209 U.S. 337, 339 (l9-6TTwhere meaning of statute in doubt
great weight given to construction by department charged
with execution of the statute, and reenactment by Congress,
without change, of a statute which has received long continued
executive construction, is an adoption by Congress of such
construction). See also EEOC v. Associated Dry Goods Corp.,
449 U.S. 590, 606-n.17TITTl1T (Congress silence during the
many years a Commission regulation was extant suggests its
consent to the Commission's practice).
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B. "Subterfuge" In This Litigation

1. The court of appeals recognized that defendants in

this case offered no proof on the issue of subterfuge and,

therefore, that they did not qualify for the section 4(f)H2)

exception under the traditional analysis of United Airlines

v. McMann, 434 U.S. 192 (1977), and its own decision in EEOC

v. Home Insurance Co., 672 F.2d 252 (2nd Cir. 1982). None-

theless, the Court expressed doubt that the same analysis

should apply to a case involving early retirement incentives,

evidencing confusion about the role of "voluntariness."

On the one hand, it opined that the requisite evidence of

business reasons in the context of voluntary early retirement

incentives "would almost necessarily be less than what is

required to make a showing in the case of a mandatory plan,"

because the older employee is not being tricked or coerced

into leaving the workforce but "is being deprived only of the

same opportunity to receive a bonus for early retirement as

is accorded [younger) workers.' 785 F.2d at 59. On the

other, it recognized that such reasoning would virtually

read the subterfuge language out of Section 4(f)(2) in regard

to voluntary early retirement plans and that such result is

inconsistent with the fact that Congress in 1978 left the

subterfuge language intact at the same time that it specifically

barred mandatory retirement. 785 F.2d at 58. Accordingly, the

Court remanded the case to this court with instructions to

seek the EEOC's assistance with respect to the meaning of

subterfuge.

2. To the extent that the court of appeals thought

'voluntariness" or lack of coercion to retire altered the

appropriate legal analysis, we believe the court confused

issues which sometimes coexist in retirement incentive cases

and misconceived 'the purposes of the Act."

The voluntariness of a plan is pertinent to any claim

that employees have, in fact, illegally been coerced into

retirement. see Henn v. National :eograPhic Society. __ F.2d

43 FEP Cases 1620 (7th Cir. 1987); paolillo v. Dresser

Industries, No. 86-7705 (2d Cir. June 16. 1987). Voluntariness

may also be a defense if the issue is whether the incentive

is a pretext to get rid of older workers who are eligible for

it. In the pretext area, however, the issue is not whether

the mere existence of the plan is a subterfuge or whether the
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retirements of those age 55-60 were in fact voluntary. Rather,

the issue is whether the plan's structure--one lump sum to

everybody 55-60, nothing to those 61 and over--is a subterfuge.

The older employees' exclusion from the benefit is not voluntary:

hence, the fact that younger employees can choose whether or

not to retire has no bearing on older employees' claims here.
20
/

By its statement that this incentive does not deprive

an employee of continuation of his job, but 'only of the same

opportunity to receive a bonus' (785 F.2d at 59). the Court

appears to suggest that the purpose of the ADEA is only to

bar discriminatory hiring and discharge and, therefore. a

voluntary incentive plan which compels neither cannot be a

'subterfuge. However, as noted above. the stated purpose

of the Act is not only 'to promote the employment of older

persons based on their ability rather than age' but also 'to

Prohibit arbitrary age discrimination in employment and to

help employees and workers find ways of meeting problems

arising from the impact of age on employment." Section 2(b),

29 U.S.C. 1621(b). Congress declared it unlawful to discriminate

not only in hiring and discharge, but also with respect to

"compensation, terms, conditions or privileges of employment"

(Section 4(a)C1)). Accordingly. Congress' purpose was not only

to end discriminatory hiring and termination, but also to

reouire eanlovers to nrovide enual coanensation and benefits.

'or this reason, we helleve that the ennover who comneneates

an older worker less than a sitilarlv-situated vouncer worker

nursuant to an incentive nian hears a burden of justifvina its

actions which is no lichter than the burden of justifvina any

other form of discrimination. Por the reasons exnlained above,

that burden is to nrove that the benefit was reduced because

the cost of nrovidino it increases at a function of sue.

3. On these facts, it Is œinqulariv unlikelv that defendants

can make such A showino since they are orovidinq the same SlfnAO

20/ As discussed supre at 11 n.5 the fact that plaintiffs at
one time had the o n does not alter the fact that they do
not have it now and younger employees do.
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lumn sum to everybody ace RS-60 and nothinq to those over rM.71/

tinder our analsis, then, unless 'orth Tonanada can demonstrate

a'e related cost considerathin, Its nlan iS a subterfuce to

evade the Act's ournose of eradicatina arbitrary ace discrimination.

Cor this reacon alone. the C41f)(7) defense Is not available here.

In addition, there is indication in this record that the

motive in structurino the nlan this way was, In fact, to

discourane teachers from workino hevond ane fn. 22/ withholdino

henefit or nrivileoe o emnlovment for this nurnose is

'1/ in this resnect this plan differs from a slidinq scale
STan. Such a nlan is, tvnicallv, one in which the incentive
is reduced by stens as the e'iolovee advanres in ace. 'he

incentive may he oreatest at the ace when the emnlovee Is
first elinible 'or early retirement, and nay he entirely

eliminated when the emplovee attains the normal retirement
ane qnecified in the reaular nension nlan (nenerallv ane
6S). 

t
o the extent that such a n

1
an comnensates those helow

normal retirement ace for the actuarial reduction they would
otherwise suffer under tteir underlvina retirement nlan, it
nrohably would not violate e4(alu1). See sunra at 13-14.

A sildina scale' miaht also be tied to an actuarial assumntion
about workino life exnectancv. Por examnle, if all emnlovees had

a workina life expectancv of ace f5, an employer miaht determine
that. It would take C~nnnn to induce most S1 year olds to retire,

but nrooressivelv less for each Year until ace AS when most people
will retire even without receivinn an incentive. Althouah
nrojections about the workino-lice exnectancv of older emsloyees
clearly eannot Jistifv unenual henefits under Section 1(a)l1)
(see discussion sunra at 14 n.

7
) they arouahly could he used to

nrove the ahsence of subterfuce- under fJ(f)(7). Assuminq
that such an arqument Is valid, it would remain the emnloyer's
burden to show that It incurred equal costs in crovidino the
incentive to all ernlovees, reiardless of ace. That nuestion
need not he settled here, however; on the facts of this case

there Is simnly no correlation between ace and monies expended.

27/ The School Aoard araued In the appellate court (Rd. br.

at P) that it wanted to eliminate veteran teacher'c who had
the hinher salaries.

The brief of the Mew York Association of School Roards

contains a thinlv veiled threat tarceted exclusivelv at workers
over ace f0:

In Sew York, the mandatory retirement
aces for teachers. . . .were abolished
in Iqf4. . . .fandl Silf the nlaintiffs
succeed in this case, the result wII
he either that elderly nublic emnlovees
may be qenarated for cause under de-
cidedly unnleasant circumstances or
thev may retire earlier without any
bonus.

eather then enoacinq In an analysis of teacher productivity
versus cost of emnlovment for teachers recardless of ace, the
Association taroeted Its threats of seearation and Its related
denial of a retirement bonus exclusively at those teachers over

ace 4n. Such conduct surely does not fuirther Conqress' rurpose
to nromote emnlovment oF oldler workers. Section ?ihb, 20 rl.e.C.
CAM 7t).
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clearly a 'subterfuge to evade the purposes of the Act.' 23/

4. The defendants and this court previously relied on

Mason v. Lister, 562 F.2d 343 (5th Cir. 1977), and Patterson

v. Independent School District i709. 742 P.2d 465 (8th Cir.

1984), to validate the plan here. We respectfully suggest

that such reliance was misplaced.

Mason has no bearing on the issues presented here. It

involved a challenge to the federal employee program for early

retirement at times of reductions in force. The challenge was

lodged by an employee who was under the floor for eligibility

and who argued that the applicable retirement provisions were

repealed by the ADEA.
2 4

/ The court simply held that the mere

existence of a voluntary incentive plan which did not force

retirement was not a subterfuge, a proposition with which we

agree. As noted above, the issue here is that the employer is

offering an unequal incentive, an issue not addressed in Mason.

Patterson, on the other hand, is relevant because the

court upheld a 'sliding scale' incentive. The court's analysis,

however, is difficult to follow. On the one hand, the court

recognized that to fit within Section 4(f)(2) a plan must be 'a

systematic interrelated structure where consideration of age is

an actuarial necessity.' On the other, it proceeded to hold,

essentially, that a voluntary plan is immune from scrutiny. It

did not analyze the meaning of 'subterfuge' but, instead, reasoned

that since the Supreme Court in United Airlines v. Mctann, 434

U.S. 192 (1977), had upheld an involuntary early retirement plan,

'a voluntary plan is a fortiori permissible".

13/ To the extent that employers extend a benefit to induce
voluntary retirement, their motives are not particularly
relevant and beneficiaries of the offer could not claim a
violation of the Act. Here, however, the act complained of
was not the extension, but the withholding, of a benefit for
the purpose of discouraging the eployment of all those over
age 60.

24/ In reduction-in-force situations. federal law simply
Biwers the number of years of service and age at which one

becomes retirement eligible. 5 U.S.C. 18336(d).



649

Patterson failed to recognize that the McMann plan was

upheld on the ground that it was established before the ADEA

was enacted and, therefore, could not have been a 'subterfuge

to evade the purposes of the Act.' The Patterson plan was

instituted after the passage of the ADEA. Moreover, McMann was

overruled by the 1978 amendments in which Congress made clear

that involuntary retirements were unlawful. The Patterson

court neither mentioned nor addressed the effect of the amendments.

CONCLUSION

This Court should analyze the legality of defendants'

early retirement incentive plan in a way that comes to grips

with the statute's clear prohibition against age discrimination.

In so doing, and for the reasons stated above, this Court

should conclude that there are incentive plans which do not run

afoul of the ADEA's 14(a)(1) prohibitions, but that if a plan

provides unequal benefits to employees based on age it is not

protected under 4(fH(2) unless the employer demonstrates

that the cost of providing the benefit increases as age increases.

Respectfully submitted,

CHARLES A. SHANOR
General Counsel

GWENDOLYN YOUNG REAMS
Associate General Counsel

SUSAN BUCKINGHAM REILLY
Assistant General Counsel

DIANNA B. JO STON
Attorney

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

2401 E Street, N.W.. Ftm. 224
Washington, D.C. 20507
(FTS/202) 634-6230
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*KZ, O U.S. EQUAL EMPLOYMENT OPPORTUNrTY COMMiSSION
WashDint. D0 C 20507

MIORANDUM

TO Charles A. Shanor
General Counsel

FROM Richard D. goner A , fl- A4.-.
Legal Counel

SU3JECT Cipriano v. Board of education

We have reviewed your Office'. brief and me orandon to the Coiasion regarding
Cipriano In addition to our memoranduo of March 3, 1987, we offer the following
coments.

I. We believe the brief should address the section 4(i) issue in a footnote, to
alert the court to the question of its possible future applicability to early
retireaet Incentives. Given that possibility, the Office of Legal Counsel does
not believe this a propitious time for an expansive decision on such incentives
under section 4(f)(2); an awareness of section 4(i) nay induce the court to
frame a narrow decision.

2. We recoamend deletion of the foutnote on the Dorsch case (n. 9 at p. 15). The
couples issues raised by the footnote need not be ddresed or characterized
In the context of this case. The Comaission should retain the widest possible
latitude to foroulate policy on retirement incentive issues that are not necessary
to a decision in this case.

3. Since the Second Circuit's ruling has resolved the question of whether the
Incentive 1s a section 4(f)(2) plan, we recoend that footnote 14, at p. 18,
be deleted.

4. In footnote 18, at p. 23, the brief quotes an exception to the general equal
cost rules, citing paragraph (f)(4). Since the meaning of that paragraph
(actually paragraph (f)(l)(Iv)) desiing with pension plans is uncertain, we
recoend its deletion. (See n.4 at p. 3, of our March 3, 1987 emorandua.)

5. At aone point in your equal cost analysis, perhaps It should be noted that
the I.E., at 29 CF.R. j e60.120(d)(3), permits the use of 5-year age brackets
for such analysis. We believe the court should be made aware that an e;ployer
is entitled to compare, for example, the average costs for the 56-60 age group
wIth the 61-65 age group.

6. In the brief, at p. 29, you stare that the section 4(f)(2) defense 'La not
available here.' We recomead changing the sentence to say that the 4(f)(2)
daense, althougb available, cannot succeed.-

7. We recomend deleting footnotes 22 and 23 and the related discussion in
the text (pp. 29-30). The case does not Involve the coerced retirement of any
person offered the incentives, and it is difficult to conceptualize how with-
holding an -incentive to retire from persons over age 60 can at the same tite becharacterized as discouraging the employment' of those same persons.

8. In your June 30, 1987 morandum, n 3 at p. 4, you state that section 4(i)
appears to pertain 'strictly to post-normal retirement age accruals. In fact,
section 4(i) doe not cootain such a limitation and wowld apply to 40 year oIds
as well as to 66 year olds.

9. Finally, as noted in our March 3, 1987 smorandus, we suggest that the court be
urged to limIt the holding of the case to the peculiar facts before it, and
that the court not try to set wide-ranging policy on early retirement incentives
at this time. The brief should similarly be limited.

We will be pleased to join with you In any briefing of the Comiasionera that
my be requested. At the request of one of the Comaissioners' Offices, we are
providing copies of this memorandum to the Comissioners.

cc: eEOC Coissioners
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UJS. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
U.S. IQUAL gWas! on. D.C. 20507

WR -3 W8
I .

EMEHRANDUM

TO William H. hg
Deputy General Counsel

FROM Richard 0. Itw er t
Acting Legal Counsel

SUBJECT Cipriano v. Board of Education

We have reviewed your office' s memorandum to the Commission regarding
the CIpIano early retirement incentive (ERI). As we have discussed, we
are ounlnTig in this memorandum additional issues and options that we
believe should be brought to the Coimmssion's attention. It is our
understanding that this emorandum will be attached to your action emo-
randum for transmittal to the Commission. Because of the time constraints
involved, we are attempting to highlight the pertinent issues rather than
to provide an exhaustive analysis.

I. Choice of Action

Your office recmends that the Commission intervene in the District
Court case, as requested by the District Court Judge. The Coission
should consider providing a document to the court which is narrow in
scope for the following reasons: First, the 1986 ADEA amendments in the
Omnibus Budget Reconciliation Act. H.R. 5300, which added section 4(i) to
the ADEA. will have a significant impact upon the ERI Issue. It is our
view that after the effective date of section 4(1), generally In 1988.
benefits under an RI Twould be covered under section 4(i) rather than
under section 4(f)(2). Assuming our vieg is correct, an ERI rule promul-
gated under section 4(f)t2) would have a very short lifespan. The
Comsission may prefer that any action in the Cipriano- case, under section
4(f)(2), be narrowly focused rather than wide-rangng.

Secondly, as you are aware, the Cottitssion has been considering a
draft ERI Opinion Letter requested by the Michigan Education Association.

Finally, considering the peculiar facts of the t rImia case, as
outlined in your mmorandut, and considering that JudgeLrr ndly's opinion
has locked the District Court Into several key legal positions (i.e.. that
the plan violated section 4(a)(1). that the plan potentially is eligible
for the section 4(f)(2) exception), this case might not be the most appro-
prfate forum for setting overall policy. Rather, an Opinion Letter (or
a Policy Statement) might present a more workable medium for establishing
such policy. 1/

11. Legal Analysis

In our view, there are three primary legal theories under which the
Cipriano plan could be analyzed.

A. Option I

As indicated in your memorandum, one could determine that the ERI
was 'not so closely related to the retir'eent plan as to be swept into
section 4(f)t21 s coverage.' General Counsel Memo, at p. 27. 2/ Such a
position could be viewed as consistent with prior Cowm7ssion positions in
such cases as Westinghouse and Borden's. (Those cases, however, did sot
Involve retire int ce-ntIfTes but rather severance pay after plant
closings.)

1/ Indeed, the Colwss on may wish to participate as amicus, rather then
as an Intervenor. so that we would not be so closely bound to the 'law of
the case.

2/ while the Court of Appeals determined that the ERI was a
section 4(f)(2) plan, such finding may still be opcnto
challenge.
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Under this approach. the analysis would be limited to determining
whether or rot the ERI violated the provisions of section 4(a)l1). In
Cjp rian, the Court of Appeals has already determined that such a viola-
WK 11has occurred. 3/ Under Option 1, the inquiry would thus cease after
the finding of a 40i)()l violation since the 4(f)(2) defense would be
unavail ble.

Assuaing, however, that the District Court will follow the direction
of the Court of Appeals In holding the ERI to be a section 4(f)(21 plan.
the employer would have the burdeR of showing that the disadvantageous
treatoent of older employees was hot a subterfuge to evade the purposes
of the Act. v1th respect to most employee benefit plans, the employer
can demonstrate lack of subtarfuge generally only by showing 'that the
lower level of benefits for older persons is justified by age-related
cost considerations.' 29 C.F.R. 860.120(d). 4/ It is extremely unlikely
that the employer in Cipriano could make such a showing.

B. Option i

A second alternative would be to analyze the ERI and the underlying
pension plan as a unit, rather than as two discrete plans. This option
is consistent with the Circuit Court opinion which found the ERI to be a
supplement' to the main pension plan. SI The Court would analyze the

case in the same way as under Option I, except that the plan at issue
would be the pension plainERI combination, not just the ERI standing
alone. The Court would combine the benefits available in the ERI and
pension plan for purposes of the section 4(a)(l) analysis. Thus, while
the ERI alone might provide greater benefits for younger employees than
for older employees, a section 4ta)(1) violation, the ERI plus the pension
benefit might provide equal or greater benefits for the older employees
and the combination could be in compliance with section 4(a)(l). 61
Under Option 11, we would argue that a section 4(f)(2) analysis would be
appropriate should a section 4(a)(l) violation be shown, even had the
Court of Appeals not already stated that section 4(f)(2) is applicable.

3/ But see Option It! for a contrasting viewpoint.

4/ The next senten of that section reads: 'The only exception to this
general rule is with respect to certain retirement plans.' The
exception, while not completely clear, seems to indicate that 'age-
related cost considerations' can never be a justification for the
lowering of pension benefits for eiployees who have not attained
nomal-retirement age. Such a reading of the regulation would be
inconsistent with the reading of section 4(f)(2) taken by the
Comnission in the 1979-1986 post-normal retirement age benefit
accrual rules project.

SI In Westinghouse, the court refused to compare pension benefits to
non-pans on severance) benefits, considering the two benefits to be
unrelated in substance. Such view Is supported by 29 C.F.R. 860.120(f)
(2), which states that a pension benefit and a non-pension benefit
cannot be conpared, for section 4(f)(2) purposes, as a 'benefit
package.' However, there Is no reason provided in the regulation why
two pension benefits cannot be compared, or combined.

6/ The ERI, under the ERISA definition, would be a pension plan. Section
3(2)(A) of ERISA. While the Department of Labor carved out such ERISA
employee benefit plans as sick leave or vacation pay plans from the
section 4(f)i2) definition of 'employee benefit plans,' there does
not seen to be any such justification for removing ERI's froi the
section 4(f)(2) definition.
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C. Option III

In Options I and 11, it was assumed that since the Cipriano plan
paid lower benefits to retiring employees over the age oTVSWtan to
retiring employees between the ages of 55 and 60, a section 4(aHl)
violation existed. In this Option, however, we consider alternative
theories under which no section 4(a)(1) violation would exist.

(I) The employer claims that all employees had, at some point.
an opportunity to participate in the URI. Assuming the employer's claim
is correct. employees age 60 at the time the tRI was adopted had only one
year to Wecide on acceptance, while employees age 55 at that time had
five years to decide. The fact remains, however. that all employees.
Including Ms. Cipriano, could have retired at or before the age of 60 and
could have received the ERI bonus. Ms. Cipriano. in choosing voluntarily
to continue In the employ of the employer, voluntarily waived her Mrs
to receive the ERI. Even though today a 6t-yOear-O o eployee could
retire with an ERI bonus. while Ms. Cipriano could not. the younger
employee only would be exercising an option that Ps. Cipriano voluntarily
waived at age 60.

(2) The ERI could also be viewed as a salary replacement plan.
similar to the analysis in Britt v. E.l. duMont de Memours & Co.. 768
F.2d 593 (4th Cir. 1985). Stnce the younger employees are Toregoirng more
years of potential earnings than are the older e ployees, then arguably
they are entitled to a larger salary replacement. Citing to Patterson v.
Independent School District, 742 F.2d 455 (8th Cir. 1984). th it

uours mre tne ollo~g observation:

. . . [Tihe severance payments for giving up
the contract right to work represented
coupensation. Since a younger worker gives
up the right to work for a longer period of
time, the sliding scale of diminishing benefits
was appropriate, and instead of representing
discrimination on the basis of age, simply
reflected the reality that younger workers
deserved more wage-substitute pay than an
older worter closer to retirement age . . .

Britt, 742 F.2d at 595 n. 4. It is not inconceivable that this approach,
coaTned with the fact that the older workers in Cipriano (those over 601
were not being encouraged to give up their contract right to continue
work (no incentive available after 601. would lead a court to conclude
that a Cipriano-type plan does not violate section 4(a)(l).

111. Recomendation

Wince the 1986 ADEA amendrents may render the section 4(a)l()/4(f)(31
analysis herein moot for most cases arising after 1987, we recostnd that
the Cotaission not attempt in the Ci prano case to set a sweeping statement
of policy. Rather. it should proviot inimzun input that Is consistent
with its duty to the court. With regard to the three options set forth
In Part 11, we believe reasonable argunents can be made for each of them.

We will be available to join with you in your briefing of the
Commissioners should you desire.
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EQUAL EMPLOYMENT OPPOITUNrITY COMMISSION
WASHINGTON, DC 20507

July 9, 1987

Offic, df t

ID Charles A. Shanor
General Counsel

FRCH R. Gaull Silberman /
Vice Chairman

SUBJECT Draft Amicus Brief in Cipriano v. Board of Education

Per our conversation on Tuesday, here are my thoughts on the brief.
Generally, I think the draft brief goes considerably beyond what the
Second Circuit has asked us to do, and lays out a policy view with
which I disagree, as you know. Moreover. at the Cusiission Meeting
at which this incentive plan was disapproved for litigation, both the
Chairman and I took the position that this plan was lawful. I think
the brief should be structured to answer the Second Circuit's questions
narrowly without predetermining the Casmisslon's future policy on
early retirement incentives.

The Semond Circuit has asked us to provide guidance on the smaning of
"subterfuge" as applied to voluntary retirement incentives, and to inform
the district court whether the Cission has issued its own guidelines on
the meaning of subterfuge or the permissible means of structuring voluntary
retirement plans. We should say in the brief that we have not issued such
guidelines. The Second Circuit did not regard the W)L Interpretive
Bulletin as definitively resolving the question of the permissible
structure of early retirement incentives, mnd we may wish to Mosaen on
that.

It appears to me that the Interpretive Bulletin did nort even
consider the applicability of its definition of "subterfuge" to voluntary
retirement incentives. wfhile the 1.8. contains extensive and detailed
provisions for life, health, and long-term disability insurance, no
mention is made of retirement incentives. Tme 1.E. sets forth "special
rules" for retirement and pension plans, stating that although those
types of plans are clearly covered by 4(f)(2), they are not covered by
the cost rule of the I.E. because of the 1978 legislative history
indicating that Congress intended to permit cessation of pension accrual
at normal retirement age: "Unlike the general principles with respect
to other plans under section 4(f)(2), these rules are rot tied to
actuarially significant cost considerations but are intended to deal
with the special funding arrangements of retirement or pension plans.
which were of concern to Congress." 44 Fed. Reg. 30656. Since a
normal retirement age beyond which an employee's pension is frozen is
essentially a retirement incentive, one could argue that the I.8.
imupliedly sanctions other forms of retirement incentives, and does not
subject Om to the equal cost rule. At the least, one could argue that
retirement incentives are simply not covered because they are not even
alluded to in the very detailed provisions on either the cost rules or
the "special rules" for retiresent plans.

The legislative history of 4(f)(2) can also be read to demonstrate
only that one purpose of Congress was to permit age-bhsedreductions in
certain rmpIoyee benefits when the increased costs of such benefits,
i.e., life, health, and disahility insurance, would otherwise tend to
discourage the employment of older workers or the maintenance of such
plans. The legislative history does not limit the 4(f)(2) defense to
such situations. however. Indeed, retirem t and pension plans are
clearly covered by 4(f)(2) although the cost of providing retirement
and pension benefits does not necessarily increase with age.



655

Even if cost is the only defense. dte 4(f)(2) defense need not be
limited to a narrow definition of cost but could include the cost con-
siderations mentioned by the Saxnd Circuit, including saving salary expenses.
There are significant differences between retirement incentives ano the types
of benefits addressed by the I.B. 's cost rule. Retirement incentives are
provided only to emaploees sh retire wlar4y. Retirement incentives are
a quid pro quo: eloyees who cept dH cut torfeit tde opportunity to
continue working and memize their pensions. This opportunity is generally
wsrth more to yUer , eployees. A gester bertefit for yoanger vwrkers may
thus be necessary both to cpensate then for the greater years of service
they are giving up and to irnice them to retire when they would otherwise
choose to cnltinue working. If employers are required to provide an equal
incentive (or even sase incentive) to every empLoyee regardless of age -- and
that nw means esployees of M age rot just up to age 70 - and regardless
of the likelihood of voluntary retireaent Witheut an incentive. then the
resulting cost undoubtedly will cause iny employers to abmcn the early re-
tirement benefit altogether. Since employees can dcooe to continue working,
and since voluntary retirentas may preclude an involamtary reduction in
force, retirement incentives in my opinlon proelte rather than conflict with
the purposes of the ADEA.

Although I think the best apprach is to limit our brief narrowly to the
facts of this case, I recognize that we must deal with the question of subter-
fuge as a matter of policy and that the draft brief accurately reflects past
Coission policy an the meaning of 4(f)(2) in other contexts. But this brief
Will represent the first statment by the Ccamission on early retirement in-
centives. Perhsps the draft brief's discussion of permissible retirement
incentives (pp. 12-17 and 28 n. 21) could provide sose guidance in answering
the court's question as to the meaning of subterfuge.

cc: Chdirman licmas
Caomissioner Gall
Ccmissioner KeRp
Cynthia C. Matthews, Excutive Officer
Richard Kmer, Acting Legal Counsel



656

U.S. Department of Justice (- c 113

United States A ttorney
Western District of New York

502 U-trodsre CSt rn'ugth-
54It~.No, Li rk 14202

July 27, 1987

Diana Johnson, Esq.
EEOC
2401 E Street, N.W.
Washington, D. C. 20507

Re: Sarah M. Cipriano v. Board of Education of the School
District of the City of North Tonawanda, NY, et al.
Civil No. 84-80-C (WDNY)

Dear Ms. Johnson:

On Pebruary 27, 1987, United States District Court
Judge John T. Curtin entered an Order notifying you that he
wished to be informed whether the EEOC will be intervening in
the above-captioned action.

I have been assigned to monitor this case on behalf of
the United States Attorney's Office. Please contact me at PTS
437-4811 to advise as to whether or not EEOC will be
intervening.

Very truly yours,

ROGER P. WILLIAMS
United States Attorney

BY: KATHLEEN M. MEHLTRETTER
Assistant U. S. Attorney
Chief, Criminal Division

KMM: cas
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No. 84-CV-80C

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK

SARAH M. CIPRIANO and JEUNE M. MILLER,

Plaintiffs,
V.

BOARD OF EDUCATION OF THE CITY SCHOOL
DISTRICT OF THE CITY oF NORTH TONAWANDA,

and NORTH TONAWANDA UNITED TEACHERS,

Defendants.

BRIEF ANICUS CURIAE OF TEZ
AMERICAN ASSOCIATION OF RETIRED PERSONS

Steven Zaleznick
Christopher 0. Mackaronis
Cathy Ventrell-Monsees

American Association of
Retired Persons

1909 K Street, N.W.
Washington, D.C. 20049

Of Counsel:

Alfred Miller
Steven Honigman
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK

SARAH M. CIPRIANO and JEUNE M. MILLER,

Plaintiffs,

v.

BOARD OF EDUCATION OF THE CITY SCHOOL
DISTRICT OF THE CITY OF NORTH TONAWANDA, ) No. 84-CV-8OC
NEW YORK, and NORTH TONAWANDA UNITED
TEACHERS

Defendants. I

BRIEF AMICUS CURIAE OP THE
AERI CAN ASSOCIATION OF RETIRED PERSONS

INTRODUCTION

Statement of Interest of Amicus Curiae

The American Association of Retired Persons ("AARP"), of

1909 K Street, N.W., Washington, D.C. 20049, is a not-for-profit

membership corporation of more than twenty-six million persons

over the age of fifty. AARP is the largest organized group of

older Americans In the country. In representing the interests of

older persons; (b) promote independence, dignity and purpose for

older persons; {c) lead in determining the role and place of

older persons in society; Id) sponsor research on physical,

psychological, social, economic and other aspects of aging; and

Ce) represent the point of view of older persons as members of

the work force.

In keeping with those purposes, AARP has devoted itself to

investigating and working to alleviate problems resulting from

age discrimination in employment, as well as other aspects of

life. Millions of AARP's members are employed individuals over

the age of fifty who are covered by the provisions of the Age

Discrimination in Employment Act of 1967, 29 U.S.C. S 621, et

seg. ("ADEA'). The legal issues raised in this litigation

directly relate to the manner in which an employer may lawfully

impose age limitations to exclude older workers from the receipt

of cash retirement incentives. Resolution of the legal issues
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now before the Court could have a direct bearing on the terms of

employment of thousands of AARP members and other older

employees.
1

Statement of the Case

The plaintiffs in this case, Sarah M. Cipriano and Jeune m.

Miller, were employed as teachers by the North Tonawanda city

School System ("the School system"). Both were subject to the

terms of a collective bargaining agreement negotiated between the

School System and the North Tonawanda United Teachers ("the

Union"). That agreement, effective July 1, 1980 through June 30,

1983, provided that persons between the ages of 55 and 60 would

be entitled to certain incentives upon their voluntary

retirement. 2
Since both plaintiffs passed their 61st birthday

before July 1980, they were excluded from obtaining the

retirement incentive solely as a result of their ages, while the

incentive was available to their younger counterparts with

comparable years of service.
3

Plaintiffs allege that the denial of the retirement

incentive because of age constitutes a violation of the ADEA.

Plaintiffs do not now, nor have they ever, alleged that their

ultimate retirement was "involuntary."

The Union moved to dismiss the complaint on the ground,

inter alia, that the denial of retirement incentives to employees

aged 60 or older was in observance of the terms of a bone fide

employee benefit plan which was not a subterfuge to evade the

purposes of the ADEA. In so moving, the Union sought to take

advantage of the affirmative defense set forth at S 4(f)(2) of

the ADEA.

1 In addition to its amicus participation in this
litigation, see 785 F.2d at 51, 53, the Second Circuit recently
requested A?.RP's participation in another retirement incentive
case, PaolillO v. Dresser 'Industries, _F.2d_, 44 F.E.P. Cases
(DNA) 71 2d Cir. 1987).

2 Employees with 20 years of service could elect either
of two optional retirement incentives. Under Option A. the
School System agreed to reimburse retirees for health insurance
premiums until age 65 and to pay a lump sum of $2,000 plus $50
for each additional year of service beyond 20 years. Option B
constituted a lump sum payment of $10,000.

3 In summarizing the record, the Court of Appeals
mistakenly stated that "[pplaintiffs were 61 years old on July 1,
1980,...." Cipriano v. Board of Education of North Tonawanda,
785 F.2d 51, 52 (2d Cir. 1986). Subsequent discovery revealed
that Plaintiff Cipriano was born on April 14, 1916. See Cipriano
Deposition at 4. Plaintiff Miller was born on June 12, 1916. See
Killer Deposition at 45.
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This Court rendered an opinion granting summary judgment in

favor of the defendants in reliance on 5 4(f)(2). The court

found that the plan attacked by the plaintiffs was a "bona fide"

retirement plan within S 4(f)(2) and that there "was nothing in

the record to indicate that this plan is a subterfuge to evade

the purposes of the Act.' 785 F.2d at 53.

Court of Appeals Opinion

The Court of Appeals recognized that "if it were not for

S 4(f)(2), the incentive plan would run afoul of S 4(a)(1) of the

ADEA,...' which makes it unlawful for an employer to

"discriminate against any individual with respect to his

compensation, terms, conditions, or privileges of employment,

because of such individual's age." 785 7.2d at 53-54.

In determining the applicability of the affirmative defense

set forth at S 4)f)(2),
4

the court of Appeals considered two

specific issues -- first, whether the challenged incentive is the

type of bona fide "employee benefit plan" to which the S 4(f)(2)

exception applies and, second, whether the defendants had

discharged their burden of proving that the incentive was not a

"subterfuge" to evade the purposes of the ADEA. 785 F.2d at 54.

On the first question, the Court of Appeals concluded that

the challenged incentive is a "bona fide employee benefit plan'

in the sense that employees benefitted and substantial benefits

were paid to employees who were covered by it." 785 F.2d at 54

citing United Air Lines. Inc. v. Mckann, 434 U.S. 192, 194 (1977)

and EEOC v. Home Insurance Co., 672 P.2d 252, 257 (2d Cir. 1982).

The court further declared that -we see no reason to doubt that

the incentive plan, when read as a supplement to an underlying

general retirement plan, was a 'retirement plan" for the purposes

of S 4(f)(2)." 785 F.24 at 54.

With regard to whether the retirement incentive constituted

a "subterfuge" to evade the purposes of the ADEA, the Court of

4 S 4(f)(2) reads as follows:

"(f) It shall not be unlawful for an employer,
employment agency, or labor organization --

(2) to observe the terms of a bona fide seniority
system or any bona fide employee benefit plan such as a
retirement, pension, or insurance plan, which is not a
subterfuge to evade the purposes of this Act, except
that no such employee benefit plan shall excuse the
failure to hire any individual, and no such seniority
system or employee benefit plan shall require or permit
the involuntary retirement of any individual specified
by S 12(a) of this Act because of the age of such individual.
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Appeals held that the defendants had not met their burden of

proof. Relying on its earlier decision in EEOC v. Home Insurance

Co., 672 F.2d 252 (2d Cir. 1982), the Court of Appeals confirmed

"that the mere fact that a plan is bona fide.. .does not establish

that it is not a subterfuge ... " 785 F.2d at 57. In reversing and

remanding to this Court, the Court of Appeals stated that "the

employer - and also here the union - must come up with some

evidence that the plan is not a subterfuge to evade the purposes

of the ADEA by showing a legitimate business reason for

structuring the plan as it did." 785 F.2d at 58.

SUMMARY OF ARGUMENT

In light of the remand directed by the Court of Appeals,

this Court must determine whether the defendants' have

established that the age-based exclusion of the plaintiffs from

the challenged incentive is not a "subterfuge" to evade the ADEA.

while this determination must necessarily await the submission of

an appropriately supported motion, this Court has requested the

views of the Equal Employment Opportunity Commission ("EEOC")

concerning the "nature of proof which will discharge defendants'

burden of proving the absence of 'subterfuge' in cases such as

this." See Memorandum of Law for the Equal Employment

Opportunity Commission at 10 (hereinafter "EEOC Brief").

Unfortunately, the novel legal theory proposed by EE9C is

contrary to the legislative history and purpose of the aDEA and

the contemporaneous, longstanding regulations interpreting

Section 4(f)(2) which have been endorsed repeatedly by Congress.

For that reason, AARP submits this brief amicus curiae to assist

the Court in applying the longstanding principles of S 4(f)(2) to

the incentive benefit challenged in this case.

To establish the 5 4(f)(2) exception, the employer must

prove that its retirement incentive is the type of "plan"

contemplated by the statute. EEOC v. Borden's. Inc., 724 F.2d

1390, 1395 (9th Cir. 1984). Beyond that initial showing, the

employer must also prove that its otherwise discriminatory

conduct was: (1) in observance of the terms of a (2) bona fide

employee benefit plan; and (3) is not a subterfuge to evade the

purposes of the ADEA. ZEOC v. Home Insurance Co., 672 F.2d 252,

257 (2d Cir. 1982).
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The Court of Appeals held that the incentive here is the

type of plan covered by the statute and satisfied the first two

elements of the defense. However, those findings should be re-

examined because they conflict with the subsequent decision of

the Supreme court in Fort Halifax Packing Co v Coyne, 107 S.

Ct. 2211 (1987), which concluded that a one-time benefit payment

was not an "'employee benefit plan."

Even If this Court finds that the challenged incentive is a

'plan' protected by the statute, the court must then determine

whether the age-based exclusion of the plaintiffs is a

"subterfuge' under S 4(f)(2). In view of the purposes,

legislative history, and longstanding administrative

interpretations of Section 4(f))2X, the employer may prove that a

plan is not a "subterfuge" only by demonstrating either that (a)

the plan provides equal benefits without regard to age, or (b)

the plan incurs equal costs for benefits on behalf of all

employees. This "equal benefit or equal cost" principle

harmonizes two critical purposes of the ADEA. It fosters the

eradication of arbitrary age discrimination while it facilitates

the hiring of older workers by not imposing excessive benefit

costs on employers.

Administrative interpretations setting forth the "equal

benefit or equal cost" principle (1) were issued

contemporaneously with the passage of the ADEA, (2) were reissued

in more comprehensive form in 1979 reaffirming the principle, (3)

have remained unchanged through four different amendments to the

ADEA, and (4) have been specifically and repeatedly endorsed by

Congress. These interpretations, which are entitled to great

deference by this Court, require an employer to show that where

the challenged benefits are unequal on the basis of the

employee's age, the employer nevertheless incurs egual cost for

the challenged benefit on behalf of older employees. Since the

defendants here neither provided the retirement incentive to

plaintiffs nor incurred any costs for it on their behalf, the

defendants are legally incapable of demonstrating that the plan

is protected by the narrow defense of S 4(f)(21.

Since the EEOC s novel legal theory is inconsistent with (a)

the language, legislative history and purposes of the ADEA, (b)

its own existing administrative regulations, and (c) existing

Supreme Court precedent, it is entitled to no deference by this

Court. In direct response to the EEOC Brief, AARP sets forth the
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following legal arguments to assist the Court in its further

consideration of the issues presented in this litigation.

ARGUMENT

I. The Challenged Benefit Is Not Protected
By Section 4(f)(2) of the ADEA

On appeal, plaintiffs argued that the affirmative defense

set forth at S 4(f)(2) was inapplicable to the challenged

retirement incentive on the grounds that it was not a "bona fide

employee benefit plan." Relying exclusively on the description

of the benefit set forth in the collective bargaining agreement,5

the Court of Appeals ruled that because the challenged incentive

paid substantial benefits and was a "supplement to an underlying

general retirement plan, fit] was a 'retirement' plan for the

purposes of S 4(f)(2)." 785 F.2d at 54.

Subsequent to the Second Circuit's decision, the supreme

Court decided Fort Halifax Packing Co. v. Coyne, 107 S. Ct. 2211

(1987) ("Fort Halifax"), which held that a one-time benefit

payment was not an "employee benefit plan." In light of the

Supreme Court's holding, this Court must reexamine the

applicability of S 4(f)(2) to the incentive in this case.

In Fort Halifax, the Court considered whether Maine's

severance pay law was preempted by the Employee Retirement Income

Security Act of 1974, 29 U.S.C. S 1001 et seq. ("ERISA"). In

reaching its decision, the Court was required to determine

whether the one-time severance payment mandated by the state law

related to an "employee benefit plan" under ERISA.
6

In rejecting

arguments in favor of preemption, the Court concluded that the

one-time severance payments did not constitute an "employee

benefit Plan" that would trigger ERISA's preemption provisions.

107 S. Ct. at 2217-2218.

S The record on appeal did not include a copy of the
applicable pension plan, nor did it contain evidence that the
incentive was functionally tied to the pension plan in any
manner.

6 ERISA's broad preemption provision reads as follows:

[Tlhe provisions of this subchapter.. .shall
supersede any and all State laws insofar as they may
now or hereafter relate to any empIoYee benefit plan
described in S 1003(a) of this not exempt
under S 1003(b) of this title. (emphasis added)
29 U.S.C. S 1144(a) .

10
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The Court's holding waS predicated on the fundamental

differences between employee benefits" and "employee benefit

plans " In contrast to the 'ongoing administrative program to

meet the employer's obligation' in an employee benefit plan,

Court concluded that a one-tise payment constitutes no more than

an employee benefit. Fort Halifax, 107 S. Ct. at 2217 in

reasoning directly applicable to the challenged incentive benefit

here, the Court held:

The requirement of a one-time lump-sum payment
triggered by a single event requires no administrative
scheme whatsoever to meet the employer's obligation.
The employer assumes no responsibility to pay benefits
on a regular basis, and thus faces no periodic demands
on its assets that create a need for financial
coordination and control. Rather, the employer's
obligation is predicated on the occurrence of a single
contingency that may never materialize. ... To do
little more than write a check hardly constitutes the
operation of a benefit plan.

107 S. Ct. at 2218 (Euphasis added; footnote omitted).

Clearly, the holding in Fort Halifax requires a fresh

determination by this Court of the availability of the Section

4(f)(2) defense to the incentive in this case. The plain

language of the exception renders S 4(f)(2) applicable only to

'employee benefit plans. While the Court of Appeals held that a

benefit is a "plan" so long as it is "substantial" and

"supplements" a retirement plan (785 F.2d at 54), the subsequent

decision in Fort Halifax makes it clear that the term "employee

benefit plan" must be applied more restrictively. 7

Indeed, the decision in Fort Halifax implicitly affirms the

appellate decisions in EEOC v. Borden's Inc., 724 F.2d 1390 (9th
Cir. 1984),8 EEOC v. Westinghouse Electric Corp., 725 F.2d 211

7 The 1986 amendments to the ADEA confirm Congress'
desire to maintain a degree of parallelism between "employee
benefit plans" regulated by the ADEA and EMISA. Section 9201 of
the Oanibus Budget Reconciliation Act of 1986 added section 4(i)
to the ADEA explicitly prohibiting age discrimination in pension
and retirement plans. Pub. L. No. 99-509, S 9201, H.R. Rep. No.
1012, 99th Cong. 2d Sess. 374. 378, reprinted in 1986 U.s. Code
Cong.& Ad. News 4019, 4023. In enacting identical substantive
amendments to the Internal Revenue Code and ERISA, Congress
expressly declared that the ADEA was to utilize the definition of
"employee benefit plan" set forth in Section 3 of ERISA, 29
U.S.C. S 1003(3) See Pub. L. No. 99-509. c (3).

a In EEOC v. Borden's Inc., 724 F.2d 1390, pension-
eligible employees aged 5$ and older were denied one-time
severance pay benefits which were extended to similarly situated
younger employees when the company closed one of its plants.
After a review of the legislative history and the administrative
interpretations of S4(f)(2), the Ninth Circuit concluded that
Borden's "one-time, ad hoc cash payment" of severance benefits
was "not an *employee benefit plan such as a retirement, pension,
or insurance plan'." 724 F.2d at 1396.
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(3rd Cir.j, cert. denied, 469 U.S. 520 (1984),9 and Alford v.

City of Lubbock, 664 F.2d 1263 (5th Cir.), cert. denied. 456 U.S.

975 (19821.10 In each of those cases, a "one-time lump sum

payment triggered by a single event,' Fort Halifax, 107 S. Ct. at

2218, was deemed not to constitute the type of "employee benefit

plan" to which S 4(f)(2) applies.

Read together, Fort Halifax, Borden's, Westinghouse and

Alford all uniformly show that the type of one-time lump sum

employee benefit challenged in this litigation does not

constitute an "employee benefit plan" within the meaning of S

4(f)(2). This court must make that determination in the first

instance upon a full factual record, applying the principles of

law set forth in Fort Halifax.

II. The "Subterfuge" standard of Section 4(f)(2)
Requires Proof of "Equal Benefit or Equal Cost".

It is settled law that exceptions to the prohibitions of

9 In EEOC v. Westinghouse Electric Corp., 724 F.2d 21
benefits available under the company's Layoff and Income Benefit
Plan ("LIB") were denied to pension-eligible employees beyond the
age of 55. The LIB benefit was available as a. lump-sum payment
and was calculated on the basis of length of service, like option
A of the retirement incentive in this case which increased
according to the number of years of service in excess of twenty.
725 F.2d at 214. In rejecting an application of the 5 4(f)(2)
exception to the LIB plan, the court observed that "tt]he thread
coamon to retirement, insurance and pension plans, but not found
in the LIB Plan, is the age-related cost factor." EEOC v.
Westinghouse, 725 F.2d at 224. The court found that the LIB plan
was "more analogous to a fringe benefit'" and concluded that
"(flringe benefit plans unrelated to the age cost factor are not
included in the 4(f)(2) exception." Id. at 225.

10 In Alford v. city of Lubbock, 664 F.2d 1263, the city
maintained a policy of paying retiring employees a lump sum for
accumulated sick leave. That policy, however, did not apply to
employees hired after the age of 50 who were excluded from
participation in the city's pension plan. In addressing the
city's defense that its practice fell within :he S 4(f)(2)
exception, the court observed that "we do not believe that
Congress, in developing the ADRA exemption for employee benefits
plans.. .meant to countenance the discriminatory dispensation of
all fringe benefits whether or not they are part of a specific
and established benefit plan'." Id. at 1272. The court went on
to conclude that the city's policy did not incorporate age as a
cost factor in plan design, and therefore was not entitled to the
protections of S 4(f)(2) of the ADZA. Id.

12
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S 4(a)(1) are to be narrowly construedl
1

and the employer must

show that the challenged practice "plainly and unmistakably"

meets the "terms and spirit" of the remedial legislation. Air

Line Pilots Association v. Trans World Airlines. Inc., 713 F.2d

940, 954 (2d Cir. 1983), aff'd in part, revyd on other grounds,

sub non. Trans World Airlines. Inc. v. Thurston, 469 U.S. 111

(1985). Both the legislative history of the ADEA and the

longstanding administrative interpretations of S 4(f)(2)

demonstrate that in order to meet the burden of proving that a

"benefit plan" is not a subterfuge, the employer must establish

that it provides equal benefits or incurs equal cost for benefits

regardless of age. This "equal benefit or equal cost" principle

is the cornerstone of the exception, has been embodied in

administrative interpretations since the ADEA's enactment, and

has been endorsed explicitly and repeatedly by Congress.

A. Twenty Years of Legislative Action Confirms the Mandate

of Section 4(f)(2) of the ADEA ---- Equal Benefits or

Equal Cost.

The 1967 legislative history to the ADEA reveals that the:

specific and very limited purpose of S 4(f)(2) was to ensure that

employers were not discouraged from hiring older workers due to

excessive benefit costs. The administration's proposed bill for

the ADEA, S.830, introduced in 1967, contained no provisions for

the observance of bona fide employee benefit plans. Recognizing

that the cost of certain employee benefits increases with age,

Senator Jacob Javits. minority manager of the ADEA, declared

that:

"The administration bill, which permits involuntary

separation under bona fide retirement plans meets only
part of the problems. It does not provide any
flexibility in the amount of pension benefits payable

to older workers depending on their age when hired, and

thus may actually encourage employers, faced with the

necessity of paying greatly increased premiums, to look

for excuses not to hire older workers when they might

have hired them under a law granting them a degree of

flexibility with respect to such matters.

11 Orgel V. City of Wauwtosa Fire Dep't, 697 F.2d 743,

748 (7th Cir.), c denied, 464 U.S. 99 1983); ma d

United Air Lines Inc., 661 F.2d 303, 307 (4th cir. 1981i, cert.

~i 469 U.S. 832 (1982).

13
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Hearings on S.830 before the Subcommittee on Labor of the Senate

committee on Labor and Public Welfare, 90th Cong., 1st Sees, 27

(1967). Consequently, Javits introduced the amendment which

became S 4Cf)(2) because:

in its absence employers might actually have been
discouraged from hiring older workers because of the
increased cost involved in Providing certain types of
benefits to them.

S. Rep. No. 723, 90th Cong., 1st Sees. 13 (1967). (Views of Mr.

Javits)(emphasis added). As the Supreme Court has stated,

Javits' apparent concern:

"was that it tthe Administration's bill] did not appear
to give employers flexibility to hire older employees
without incurring extraordinary expenses because of
their inclusion in existing retirement plans."

United Air Lines. Inc. v. McMann, 434 U.S. 192, 199-200 (1978).

The floor debates confirmed that understanding. During the 1967

Senate debate, Senator Javits explained that the exception would

not require equal benefits for older employees when those

benefits were more costly to provide. He stated:

The meaning of this ES 623(f)(2)) provision is as follows:
An employer will not be compelled under this section to
afford to older workers exactly the same bension
retirement, or insurance benefits as he affords to 'aun er
workers. If the older worker chooses to waive all of those
provisions, then the older worker can obtain the benefits of
this act, but the older worker cannot compel an employer
through the use of this act to undertake some special
relationship, course or other condition with respect to a
retirement, pension or insurance plan which is not merely a
subterfuge to evade the purposes of the act - and we
understand that - In order to give that older employee
employment on the same terms as others.

113 Cong. Rec. 31255 (November 6, 1967)(emphasis added).

Responding to Senator Javits, Senator Yarborough, majority

manager of the ADEA agreed and stated:

This 1S 623(f)(2)j will not deny an individual
employment or prospective employment but will limit his
rights to obtain full consideration in the pension,
retirement, or insurance an.

113 Cong. Rec. 31255 12. See also remarks of Representative

Daniels, 113 Cong. Rec. 34746 (December 4, 1967) (5 4(f)(2) "is

designed to maximize employment possibilities without working an

undue hardship on employers in providing special and costly

benefits-). Thus, it is clear that Congress wanted to ensure

that employers were not discouraged from hiring older workers,

12 The views of Senators Javits and Yarborough, as
sponsors of the ADEA, are entitled to substantial weight in
interpreting the statute. Federal Energy Administration v.
Algonquin SNG. Inc., 426 US 548. 564 (1976).
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the primary purpose of the ADEA.
13 To achieve this objective,

Congress enacted 5 4(f)(2) "relieving employers of the duty to

provide [older workers] with equal benefits - where equal

benefits would be more costly for older workers." EEOC v.

Borden's, Inc., 724 F.2d at 1396.

The "equal benefit or equal cost" principle remained

unchanged through the 1974 and 1978 amendments to the ADEA.

During the 1978 amendments, which, inter alia. amended S 4(f)(2)

to explicitly prohibit involuntary retirement, the managers of

the ADEA amendments and others expressed specific approval of the

existing "equal benefit or equal cost" principle.

Senator Javits, while addressing the proposed amendment of

S 4(f)(2), stated:

The purpose of Section 4(f)(2) is to take account of
the increased cost of providing certain benefits to
older workers as compared to younger workers.

Welfare benefit levels for older workers may be reduced only
to the extent necessary to achieve approximate equivalency
in contributions for older and younger workers. Thus

retirement, pension, or insurance plan will be
considered in compliance with the statute where the
actual amount of payment made, or cost incurred in
behalf of an older worker is equal to hat made or
incurred in behalf of a younger worker, even though the
older worker may thereb receive a lesser amount of
pension or retirement benefits, or insurance coveraee.

124 Cong. Rec. 8218 (March 23, 1978) (emphasis added).

senator Williams, the majority manager of the bill, agreed that

Senator Javits' statement "accurately reflects congressional

intent in this regard." Id: S. Rep. No. 493, 95th Cong.. 1st

Sess. 9,10, reprinted in 1977 U.S. Code Cong. & Ad. News 512,

513. In addition to the amendment's managers in the Senate,

managers and other legislators from the House stated that S

4(f)(2) authorizes only reductions in benefits necessitated by

increased benefit costs and noted that the exception does not

13 Section 2(b) of the Act, 29 U.s.C. S 621(b) states

that: It is therefore the purpose of this Act to promote the

employment of older persons based on their ability
rather than age;...

16
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authorize the total cutoff of benefits to older workers because

of age.
14

B. Contemporaneous and Longstanding Administrative
Regulations Confirm the 'Equal Benefit or Equal Cost,
Principle

Shortly after passage of the Act, the Department of Labor,

which then had responsibility for enforcement of the ADEA,

interpreted S 4(f)(2) as implementing a congressional intent that

age-based differences in employee benefits be permitted where

justified by age-related cost increases for some benefits. This

1969 interpretation articulated the 'equal benefit or equal cost"

principle as follows:

Thus, an employer is not required to provide older
workers who are otherwise protected by the law with the
same pension, retirement or insurance benefits as he
provides to younger workers, so long as any
differential between them is in accordance with the
terms of a bona fide benefit plan. For example, an
employer may provide lesser amounts of insurance
coverage under a group insurance plan to older workers
than he does to younger workers, where the plan is not
a subterfuge to evade the purposes of the Act. A
retirement, pension, or insurance plan will be
considered in compliance with the statute where theactual amount of payment made, or cost incurred in
behalf of an older worker is equal to that made or
incurred in behalf of a Younger worker, even though theolder worker may thereby receciv a lesser amount of
pension or retirement benefits, or insurance coverage.

29 C.F.R. S 8 6
0.120(a) (1970). (emphasis added). See REOC v.

Borden's Inc., 724 F.2d at 1396. As a contemporaneous

construction of the statute by the enforcement agency, the "equal

benefit or equal cost" principle is entitled to great deference

by the courts. EEOC v. Associated Dry Goods Corp., 449 U.S. 590,

600 n.17 (1981); Trafficante v. Metropolitan Life Insurance Co.,

409 U.S. 205, 210 (1972); Grigge v. Duke Power Co., 401 U.S.

424, 433-34 (1971).

14 Remarks of Rep. Waxman, 124 Cong. Rec. 7888 (March
21, 1978) ("In the absence of actuarial data which clearly
demonstrates that the costs of this service are uniquely
burdensome to the employer, such a policy lof age-based
terminations of benefits] constitutes discrimination and a
conscious effort to evade the purposes of the act.") (emphasis
added); Remarks of Rep. Pepper, 124 Cong. Rec. 7886 (March 21,
1978); Remarks of Rep. Hawkins, 124 Cong. Rec. 7881 (March 21,
1978) ("the purpose of section 4(f)(2) is to encourage
employment of older workers by permitting age-based variations in
benefits where the cost of providing benefits to older workers is
substantially higher."); Remarks of Rep. Weiss, 124 Cong. Rec.
7887 (March 21, 1978); see also H. R. Rep. No. 527, 95th Cong.
Ist Sess. 8.

18
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After the passage of the 1978 amendments, the Department of

Labor responded to congressional requests for more comprehensive

guidance regarding S 4(f)(2)15 by issuing an amendment to its

Interpretative Bulletin on Employee Benefit Plans, 29. C.F.R.

S 860.120, 44 Fed. Reg. 30648 (May 25, 1979). The amendment,

which specifically relied on the extensive legislative history

cited herein, continued in effect the "equal benefit or equal

cost" principle previously enunciated by the Department and

endorsed by Congress.
1 6

The detailed regulation and the

accompanying explanatory material made several relevant points

absolutely clear.
1 7 First, while the regulation provided an in-

depth discussion of four of the most common types of employee

benefit plans - group term life insurance, group health

insurance, long-term disability, and retirement plans, (29 C.F.R.

55 860.120(f) (i)-(ivl), it was patently clear that the "equal

benefit or equal cost" principle applied to all employee benefit

plans to which Section 4(fl12) applied. 18

15 15 see remarks of Rep. Hawkins, 124 Cong. Rec. 7881
(March 21, 1978); remarks of Senators Williams and Javits, 124
Cong. Rec. 8219 (March 23, 1978) (" [tihe Department of Labor
intends to promulgate comprehensive regulations in order to
provide guidance in this regard for sponsors of employee benefit
plans, and the Secretary is urged to act as soon as possible").

1S The amendment to the Interpretative Bulletin provided:

The legislative history of this provision indicates
that its purpose is to permit age-based reductions in
employee benefit plans where such reductions are
justified by significant cost considerations ...
where employee benefit plans do meet the criteria in
section 4(f)12), benefit levels for older workers
may be reduced to the extent necessary to achieve
approximate equivalency in cost for older and younger
workers. A benefit vlan will be considered in
compliace the statute where actua amount of

payment made. or cost incurred, in behalf of an older
worker is egual to that made or incurred in behalf of a
younger worker even though the older worker may thereby
receive a lesser amount of benefits or insurance
coverage. 29 C.F.R. 5 860.120(a)(1).

17 Effective July 1, 1979, Congress transferred
enforcement authority over the ADEA from the Department of Labor
to the EEOC. Reorg. Plan No. 1 of 1978, 3 c.F.R. S 321 (1978),

eprted in, 92 Stat. 3781 (1978). The relevant DOL regulations
have not been changed by the EEOC. The were continued in effect
by the EEOC in 1979. 44 Fed. Reg. 37974 (June 29, 1979), and were
recently recodified at 29 C.P.R. S 1625.10, 52 Fed. Reg. 23811
(June 25, 1987).

18 See 29 C.F.R. s 860.120(a)(1) ("where employee benefit

Ilns do meet the criteria in section 4(f)(2) ... ") (emphasis
added); (A benefit plan will be considered in compliance with the
statute where the actual amount of payment made, or cost incurred
. . is equal . . . ") (emphasis added); see also 44 Fed. Reg.
30653 ("Although not specifically discussed herein, other plans
withinpgction 4CO(2). sutch as shrrt term disability and
jcLic~eihtel sdeith and dismemberment are subject to the same
general principles") (emphasis added).
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Second, the regulations reaffirmed the intent of the original

"equal benefit or equal cost" Principle by specifying that the

only cost relevant to the issue of "subterfuge" was the cost of

the challenged benefit. Under a heading entitled "Subterfuge"

the regulations stated:

(l) Cost data - General. Cost data used in justification
of benefit plan which provides lower benefits to older
employees on account of age must be valid and reasonable.
This standard is met where an employer has cost data whichshow the actual cost to it of rovid the art cular
benefit {or benefits) in ue a r entative
period of years.

29 C.F.R.S 860.120(d)(1) (emphasis added); see also 44 Fed. Reg.

30653 (May 25, 1979) ("under the benefit-by-benefit approach, as

outlined above, reductions in the level of one benefit such as
group term life insurance - must be justified by an increase in

the cost of that particular benefit, regardless of any adjustment

in the levels of other benefits-') (Emphasis added).

Third, the regulations declared only "one exception to the
otherwise uniform rule under section 4(f)(2) that age based
reductions in employee benefit plans must be justified by
actuarially significant cost considerations." 1 9 44 Fed. Reg.

30649; see 29 C.F.R. SS 860.120(f)(i)(iv)fB))l)-(7) (1979). That

exception, which interpreted the ADEA to permit employers to

incur no pension costs for certain employees, has since been

19 The only exception recognised in the regulations wasfor the costs of continued pension benefits after normal
retirement age. Thus, the EEOC's suggestion that theInterpretative Bulletin contained a Medicare "exception" to theequal benefit/equal cost principle is in error. Although theInterpretative Bulletin permitted an employer to take Medicareinto account, it nevertheless required that the plan provide"benefits which are no less favorable," or in other words,satisfy the equal benefit prong of the test. Furthermore, theBulletin emphasised that the "total denial on the basis of age ofemployer-provided health benefits ... would never be justified."
29 C.F.R.S 860.120(f)(ii)CA)L(B).
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legislatively rescinded.
2 0

Section 4(i) of the ADEA, Pub. L. No.

99-509, 5 9201.

Congress has twice amended the ADEA since 1978. See Section

4(g) of the ADEA, Pub. L. No. 97-248, 5 116. See also S. Rep. No.

494. 97th Cong.. 2d Sess, reprinted in 19382 U.S. Code Cong. & Ad.

News 792; Section 4(i) of the ADEA, Pub. L. No. 99-509, 5 9201.

Under established principles of statutory construction, such

activity strongly supports the conclusion that Congress has

reviewed and approved existing EEOC regulations that S 41f)(2)

allows employers to provide lower benefits to older workers only

where the cost of providing the benefit increases with age.2l

In summary, twenty years of congressional actions and

consistent agency interpretations make the following points

clear: (1) all employee benefit plans covered by S 4(f)(2) must

meet the "equal benefit or equal cost" principle; (2) the only

relevant cost for these purposes is the cost of the challenged

benefit; and (3) the only exception (since rescinded) pertained

to employees participating in retirement plans beyond their

"normal retirement age."

III. The EEOC's New Position Modifying the "Subterfuge"
Standard For Early Retirement Incentives Is Not
Entitled to Any Deference.

contradicting the law, the legislative history of the ADEA,

and the agency's own longstanding regulations, the EEOC suggests

that the Court take the unprecedented step of creating an

"exception" to the requirements of S 4(f)(2) for "truly voluntary

early retirement incentive plans". EEOC Brief at 28. Because

the justification for the suggested exception to S 4(f)(2) is

premised on the wholly irrelevant consideration of the voluntary

nature of the incentive, the agency's theory is fundamentally

flawed. Building on this erroneous premise, EEOC then proposes

that the type of costs which may satisfy proof of subterfuge are

20 In addition, the EEOC twice voted to rescind the
pension provisions of the Interpretative Bulletin, largely
because they were contrary to the "equal benefit or equal cost"
principle. The agency's refusal to take expeditious action
implementing those decisions led to the court-ordered rescission
of the only existing "exception" to the general rule. See AARP v.
EEOC, 655 F. Supp. 228 (D.D.C.), rev'd in Dart on other
grounds,_ F. 2d _, 8 E.B.C. (BNA) 1969 (D.C. Cir. 1987).

21 See, Eoc Brief at 25, n. 18.
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general economic savings, such as payroll costs.
22

This

suggestion blatantly disregards the well-established rule that

general economic savings to an employer may never justify overt

age discrimination. In practical effect, the EEOC asks this

Court to overturn the agency's own regulations as they pertain to

the subterfuge" provision. This Court should decline the EEOC's

invitation to legitimize this unprecedented regulatory about-

face.
2 3

The most comprehensive statement of the role of

interpretative rulings by an enforcing agency is set forth in

Skidmore v. Swift & Co., 323 U.S. 134 (1944). In Skidmore, the

Supreme Court was Called upon to determine the entitlement of

several employees to overtime compensation, liquidated damages

and attorneys fees under the Fair Labor Standards Act. In so

doing, the Court had to determine the proper weight to accord to

rulings of the Administrator of the Wage-Hour Division. The

Court stated:

We consider that the rulings, interpretations and
opinions of the Administrator under this Act, while not
controlling upon the courts by reason of their
authority, do constitute a body of experience and
informed judgment to which courts and litigants may
properly resort for guidance. The weight of such a
judgment in a particular case will depend upon the
thoroughness evident in its consideration, the validity
of its reasoning, its consistency with earlier and
later pronouncements, and all those factors which give
it power to persuade, if lacking power to control.

22 see EEOC Brief at 5 (emphasis added):

In the Commission's view, an employer--and here the
union--may prove that the plan "is not a subterfuge to
evade the purposes of the fADEA]" by demonstrating that
the age limitations are justified by an objective
assessment of increasing cost and/or declining efit
to the employer in Providing the retnicet meantives.

23 The agency s abrupt rejection of its own regulations
appears to also violate the Administrative Procedure Act ("APA'I.While an agency has the flexibility to reexamine and reinterpret
its previous holdings, it must do so by clearly indicating and
explaining its action so as to enable judicial review. Atchison,ToOeka & Santa Fe Railway Co. v. Wichita board of Trade, 412
U.S. 800, 806-09 11973); Offic I tioe of Un
of Christ v. F.C.C., 560 F.2d 529, 532-33 (2d Cir. 1977). When ashere. the agency position would constitute a departure from priorstandards, the agency must first give notice that the standard is
to be changed, Boston Edison Co. v. Federal Power co SS.. 557 F.2d845, 849 (D.C. Cir. 1977), must provide a thorough and
comprehensive statement of reasons for the change, Atchisonsupra; United Church of Christ. supra, Greater Boston Television
Corn. v. , 444 F.2d 841, 852 (D.C. Cir. 1970), cert.
denied, 403 U.S. 923 (1971), and must discuss the past precedent,
Marine Space Enclosures. Inc. v. Federal Maritime Comm., 420 F.2d
577, 585 (D.C. Cir. 1969).

Ironically, the EEOC was advised of these very requirements
by its own Legal Counsel when it contemplated modification to the
only 'exception" to the "equal benefit or equal cost' principle.
See Memorandum of April 30, 1984, 124 Daily Labor Rept. (BNA) at
g-8 (June 27, 1984): Id. at g-10 ("Since the special rules' (on
pension costs after age 651 are currently in effect.... their~~~~~~~~~nsition -- ormaii@~~-lrsission woldcontitute a change i stinrequiring franotice and cemnent orocures." i a

:: - . -19h..i add...__.
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Id. at 140.

The Skidmore standards were specifically applied to the

EEOC in General Electric Co. v. Gilbert, 429 U.S. 125 (1976),

resulting in the rejection of an interpretation which conflicted

with the agency's contemporaneous interpretation of Title VII.

In Gilbert, the Court was faced with an EEOC interpretation of

Title VII which had a direct bearing on the outcome of the case.

In choosing not to defer to the agency interpretation, the Court

quoted extensively from Skidmore and appeared to rely heavily on

the fact that the 1972 guideline called into question and

contradicted an agency position enunciated at a time closer to

enactment of the governing statute. General Electric Co. v.

Gilbert, 429 U.S. 125, 142 (1976).2
4

In its memorandum. EEOC proposes a theory that voluntary

retirement incentive benefits are an "exception" to the "equal

benefit or equal cost" principle. When measured by the Skid.more

standards, the EEOC's proposition about retirement incentive-

benefits is not entitled to deference by this Court.

A. The "Voluntary" Nature of a Benefit that Excludes
Certain Workers-Is Irrelevant to a S 4(f)(2) Defense.

The Court of Appeals held that "even in-the case of

voluntary early retirement plans the employer --- and also here

the union --- must come up with some evidence that the plan is

not a subterfuge..." 785 F.2d at 58. Disregarding the Court's

premise that the voluntary nature of the plan is irrelevant to

the proof of subterfuge, EZOC argues otherwise in proposing an

exception to 5 4(f)(2). EEOC suggests, "[t]he factor which

distinguishes early retirement incentive plans from other

employee benefits plans, and which warrants an exception to the

equal cost method of disproving subterfuge, is the voluntary

24 In contrast, when the EEOC interpretation (like the
"equal benefit or equal cost" principle at issue here) was issued
contemporaneously with the passage of the statute, consistent
over a long period of time, and implicitly endorsed by subsequent
congressional action, the interpretation is entitled to a
"special deference" by the Courts. EEOC v. Associated Dry Goods
Corp., 449 U.S. 590, 600 (1981).
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nature of employee participation in such plans." EEOC Brief at

28-29. The purported "exception" is fundamentally flawed. 2 5

In general, S 4(f)(2) is relevant to two distinct types of

retirement incentives claims. In one type of claim, a plaintiff

alleges that retirement was 'involuntary" pursuant to a "bona

fide employee benefit plan, in which the employee participated.

The focus of this claim and the defense is on whether the

employee's decision to depart was truly "voluntary." Paolillo v.

Dresser Industries, _F.2d_, 44 F.E.P. Cases (DNA) 71 (2d Cir.

1987).

In the second type of early retirement incentive claim

subject to S 4(f)(2), a plaintiff alleges that he or she was

denied a retirement incentive benefit solely based on age. In

this second type of claim, the "voluntary" nature of the benefit

is simply irrelevant to proving a violation of S 4(a)(1) or the

S 4(f)(2) defense.

EEOC suggests that the "availability of a window of

participation for all retirement eligible employees may be

crucial to a showing of subterfuge." However, the Court of

Appeals clearly stated that the availability of a window is

ijeaterial. 785 F.2d 52 n.2. In other words, the opportunity to

participate in a benefit at one time does not foreclose a claim

if the opportunity is later offered in a discriminatory manner.

Not only is EEOC's focus on the "voluntary" nature of the

plan contrary to the Court of Appeal's reasoning, it conflicts

with Supreme Court precedent. In Arizona Governing Committee for

Tax Deferred Annuity & Deferred Compensation Plans v. Norris, 463

U.S. 1073 (1983), the Court specifically held that 'the

opportunity to participate in [an employee benefit] plan

constitutes a condition or privilege of employment.' 463 U.S. at

1079. In addressing the defendant's claim that its plan did not

violate Title VII because it was voluntary, the Court in Norris

concluded,

25 EEOc's assertion that the incentive was previously
offered without regard to age is factually incorrect as well as
legally immaterial. Defendants prior and subsequent incentive
packages repeatedly contained age-based exclusions and cut-offs.
See Retirement Incentive provisions in the Contracts Between the
Board of Education and the North Tonawanda United Teachers,
Addendum to Contract 1976-1979. and Contract July 1, 1984-1958.
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It is irrelevant that female employees in (Los Angeles
Dept. of Water & Power v.1 Manhart were required to
participate in the pension plan, whereas
participation in the Arizona deferred compensation plan is
voluntary. Title VII forbids all discrimination
concerning 'compensation, terms, conditions, or
privileges of employment,' not just discrimination
concerning those aspects of the employment relationship
as to which the employee has no choice.

Id. at 1081-1082 n. 10.

Insofar as the substantive provisions of'the ADEA were

taken in haec verbs from Title VII they are to be given the same

construction. Trans World Airlines, Inc. v. Thurston, 469 U.S.

111, 121 (1985); Lorillard, Inc. v. Pons, 434 U.S. 575, 584

(1978).

Since the linchpin of the EEOC's theory about an "exception"

for retirement incentives is premised on a legal proposition

specifically rejected by the Supreme Court, EEOC's position is

fatally flawed and entitled to no deference from this Court.

B. Cost Savings to the Employer Can Never Justify Overt
Discrimination

An even more fundamental flaw in the EEOC's logic is its

suggestion that general economic savings to the employer, such as

the cost of salaries, may be a permissible grounds for overt

discrimination. The EEOC's assertion that payroll savings may

satisfy the cost justification burden of the subterfuge test

turns the subterfuge defense on its head. The only legitimate

proof of cost justification is that the cost of the benefit

offered to employees increases with age. Even under the "equal

benefit or equal cost" principle, an absolute cut-off based on

age is never justified. 29 C.F.R.S 860.120(f) recodified at

51625.10, 52 Fed. Reg. 23811 (June 25, 1987). The EEOC's failure

to mention the monolithic body of case law that refutes its

proposition and the EEOC's lack of candor regarding the agency's

applicable regulations on this issue are fatal to its arguments.

This Circuit and others have uniformly rejected economic

considerations as a defense to a claim brought under the ADEA.

Geller v. Markham. 635 F. 2d 1022, 1034 (2d Cir. 1980), cert.

denied, 451 U.S. 945 (1981); Marshall v. Arlene Knitwear, Inc.,

454 F. Supp. 715, 728 (E.D.N.Y. 1978), aff'd in part and rev'd in
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part, (unpublished opinion, 608 F.2d 1369).26 Franci v. Avco

Corp., 538 F. Supp. 250 (D. Conn. 1982). Accord EEOC v. City of

Altoona, 723 F.2d 4, 7 (3d Cir. 1983); Leftwich v. Harris-Stowe

State College, 702 F.2d 686, 692 (8th Cir. 1983).

The Second Circuit has repeatedly recognized that an

employer's assertion of payroll savings for treating older

workers differently cannot justify discrimination. In Geller v.

Markham, 635 F.2d 1022, 1034 (2d Cir. 1980). cert. denied, 451

U.S. 945 (1981), the Second Circuit held that economic

considerations which supported a policy excluding teachers with

more than five years of experience were not a defense to a claim

under the ADIA. The Court specifically approved existing EEOC

regulations which declared:

a general assertion that the average cost of
employing older workers as a group is higher
than the average cost of employing younger
workers as a group will not be recognized as a
differentiation under the terms and provisions of
the Act, unless one of the other statutory exceptions
applies. To classify or group employees solely on the
basis of age for the purpose of comparing costs, or
for any other purpose, necessarily rests on the
assumption that the age factor alone may be used to
justify a differentiation - an assumption plainly
contrary to the terms of the Act and the purpose of
Congress in enacting it. Differentials so based would
serve only to perpetuate and promote the very
discrimination at which the Act is directed." 29 C.F.R.
S 860.103(h) (1979).

635 F.2d at 1034. Geller forecloses EEOC's attempt to legitimize

the consideration of payroll savings in the employer's defense.2 7

Perhaps more to the point is the Second Circuit's affirmance

of the lower court's decision in Marshall v. Arlene Knitwear, 454

F. Supp. 715 (E.D.N.Y. 1978). which concluded that it is unlawful

for an employer to consider the "anticipated working life of

employees" EOC Brief at 33, in terms of cost savings. In Arlene

26 This case was appealed to the Second Circuit which
affirmed in part and reversed in part in an unpublished opinion
noted at 608 F.2d 1369 (2nd Cir. 1979). The court reversed theaward of backpay but affirmed the decision below in all other
respects.

27 Current EROC guidelines state:

A differentiation based on the average cost of
employing older employees as a group is
unlawful except with respect to employee benefit
plans which qualify for the section 4(f) (2) exception
to the Act.

29 C.F.R. S 1625.7(f), 46 Fed. Reg. 47727 (1981). These
guidelines adopt without substantive change the position
previously taken by the Department of Labor when it administeredthe ADMA. See preamble to proposed EEOC guidelines, 44 Fed. Reg.
68858 (1979T-.
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Knitwear, the court concluded that the discharge of a 62 year old

designer within two years of retirement violated the ADEA. The

court found that the employer selected plaintiff for discharge in

order to eliminate her high salary (which resulted from her long

years of service), to avoid pension costs, and because plaintiff

only had a limited number of years of service remaining with the

company. The court held that these were not legitimate, non-

discriminatory factors which could justify disparate treatment of

older workers:

Where economic savings and expectation of longer future
service are directly related to an employee's age, it is a
violation of the ADEA to discharge the employee for those
reasons.

454 F. Supp. at 728 (citations omitted)(emphasis added). See also

Franci v. Avco Corp., 538 F. Supp. 250 (D. Conn. 1982) (employer

violated ADEA where it encouraged layoff of highly paid and

experienced older workers in order to save money). The reasoning

in Arlene Knitwear has been specifically adopted by at least one

other circuit. See Leftwich v. Harris-Stowe State College, 702

F. 2d at 692.

These cases, especially Arlene Knitwear, establish a

principle that is directly at odds with the EEOC's suggestion

that the employer may disprove "subterfuge" by incorporating

"such factors as the anticipated working life of employees...."

EEOC Brief at 33. The very language of the lower court in Arlene

Knitwear forecloses the type of considerations about costs and

service in the novel 'exception" proposed by the EEOC. The

Second Circuit in affirming Arlene Knitwear firmly established

that an employer may not base age-related employment decisions on

any general assumptions about an "expectation of longer future

service."

C. The EEOC's Position Is Inconsistent with Its own
Regulations

As the Supreme court noted in Skidmore, one of the critical

considerations in evaluating an agency interpretation is "its

consistency with earlier and later pronouncements." 323 U.S. at

140. Under this standard, the EEOC's new "exception" to the

requirements of Section 4(f)[2) fails totally.
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First, despite the EEOC's suggestion'to the contrary, both

the 1969 regulations issued contemporaneously with the passage of

the ADEA and the 1979 regulations promulgated contemporaneously

with the 1978 amendments require that "employee benefit plans"

provide equal benefits or incur equal cost for benefits under the

limitations of S 4(f)(2). The language of these regulations,

consistent with the legislative history, makes them generically

applicable to any plans to which the S 4(f)(2) exception is

applicable. See infra at 21-22 and note 18. Although the EEOC

attempts to make much of the fact that the legislative history

does not mention retirement incentive benefits, EEOC Brief at 27,

the Eoc has consistently recognized that the words "'such as

retirement, pension or insurance' were added in a descriptive

sense, not excluding other kinds of employee benefits." EEOC v.

Westinghouse Electric Corp., 725 F.ad at 224: EEOC v. Borden's

Inc., 724 F.2d at 1395. In Westinghouse and Borden's.2

argued and the Courts held that other types of benefits such as

severance and layoff benefits were subject to the S 4Cf)C2)

standards even though these benefits were not specifically

mentioned in the legislative history or in existing regulations.

Perhaps more telling, however, is the introduction to the EEOC's

own regulations which states:

Although not specifically discussed herein,
other witi ection 4flf2), such asshort-term dsability and accidental death and
dismemberment, are subject to the same aeneral
orinciples.

44 Fed. Reg. at 30653 (May 25, 19791 (emphasis added).

Second, the EEOC implies that it can create (or ask the court

to create) an "exception" to the "equal benefit or equal cost"

principle simply because other exceptions exist. This is

incorrect both factually and legally. No other exceptions

currently exist to the principle. The only exception, see infra

at 22-23, which permitted employers to discontinue pension

contributions at age 65, was expressly rejected by the EEOC

because it was inconsistent with the "equal benefit or equal

cost" principle governing Section 4(f)(2) benefit plans. See

AARP v. EEOC, 655 F. Supp. 228 (D.D.C. 1987), rev'd in Part on

other grounds, a Empl. Sen. Cas. (BNA) 1969 (1987) (agency

28 Lee Infre notes e and 9.
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Chairman testifies before Congress that permitting employers to

incur no cost for pension benefits for employees over age 65 is

"facially inconsistent with the (Labor) Department's own long-

standing administrative interpretation of the requirements of the

ADEA's benefit provision").

In sum, the EEoC's position regarding an "exception" to

S 4(f)(2) for retirement incentive benefits is not entitled to

any deference from this court because it is: (1) based on a

faulty legal premise concerning the "voluntary" nature of the

challenged benefit, 12) inconsistent with judicial precedent

regarding the use of economic considerations as a defense to

overt age discrimination, and (3) inconsistent with the EEOC 'a

own long-standing, contemporaneous and consistent administrative

regulations interpreting Section 4(f)(2) of the ADEA.

IV. Application of the "Equal Benefit or Equal Cost"
Principle to the Challenged Benefit

In the event that the Court finds the challenged incentive

is an 'employee benefit plan" within Section 4(f)(2), the Court

must apply the "equal benefit or equal cost" principle in

assessing whether the exclusion of plaintiffs constitutes a

'subterfuge." The simplicity of the test and the undisputed

nature of the challenged benefit (e one-time lump sum) render the

age-based exclusion of the plaintiffs a "subterfuge" as a matter

of law.

Clearly, the defendants did not provide equal benefits.

Under the "equal benefit or equal cost" principle, they can

escape liability only upon a showing that they incurred equal

costs in retirement incentives for the plaintiffs. For cash

benefits such as the one challenged here, however, where the

benefit to the employee and the cost to the employer are one and

the same --- $10,000 --- , the defendant can never meet its legal

burden of demonstrating equal cost.
29

Unlike life insurance or

disability plans in which age related premium increases may

justify age related benefit reductions, no such justification

29 Indeed, it is this iznutable characteristic of cash
payments that led the courts in Borden's. Westinghouse and Alford
to conclude that they were not the type of plans to which Section
4 (fMM2) applied. See infra notes 8, 9 and 10.
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ever exists when the benefit is a one-time lump sum option. This

fact is unchanged by the articulated "purpose" of the incentive -

to induce the departure of older teachers - or by the "event"

that triggers the benefit payment - retirement. While the

"purpose" alone may not constitute evidence of age-based animus,

it is irrelevant to the application of the "equal benefit or

equal cost" principle. Likewise, as the Courts In Borden's and

Westinghouse held, the fact that an economic decision (plant

closings) triggered the benefits did not shield an otherwise

arbitrary benefit exclusion based on age.

Clearly, an employer could not exclude older workers from a

bonus payment designed to improve productivity on the general

assertion that the older workers could not become more

productive. So too here, the defendants cannot exclude the

plaintiffs from a cash benefit based on the unsupported

stereotype that they will be "working fewer years." See Arlene

Knitwear, 454 F. Supp. at 728.

It is exactly these types of unsupported stereotypes which

Congress intended to outlaw in the first instance by the

incorporation of Section 4(f)(2) into the ADEA. The "equal

benefit or equal cost" principle effectively eliminates these

subjective criteria and sets forth the only permissible means of

satisfying the "subterfuge" language of the exception. Simply

put, an employer may not attempt to save money at the expense of

its older workers.

Nor does the application of the 'equal benefit or equal cost"

principle work any hardship on the employer communlty.
30

As the

EEOC points out, many retirement incentive programs already in

use apparently provide equal benefits to all eligible employees

(i.e. equal lump sums or equal years of service for pension

putposes) and for that reason do not run afoul of the

prohibitions of Section 4(a)(1) of the ADEA. Equally important,

the "equal benefit or equal cost" principle will ensure that

employers not apply mistaken (and unlawful) stereotypes about the

"expected future service" of any older employees. See Arlene

Knitwear, 454 F. Supp. at 728.

30 In recognition of the tremendous mobility of the work
force overall, Congress recently amended ERISA to shorten the
mandatory period of pension vesting from ten years to five. Pub.
L. No. 99-514, S 1113. During the same session, Congress amended
the ADEA to extend its protections to workers age 70 and older.
Pub. L. No. 99-509, 5 9201.
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CO(CLOSiCN

For the foregoing reasons, this Court must first determine

whether the defendants' one-time retirement incentive is an

employee benefit plan' within the meaning of Section 4(f)(2) in

light of the Supreme Court's decision in Fort Halifax. Should

the court conclude that the challenged benefit is such a plan, it

must then apply the "equal benefit or equal cost' principle to

determine whether the age-based exclusion of the plaintiffs

constitutes a "subterfuge." Based on the nature of the benefit,

its complete denial to the plaintiffs could never be justified an

a matter of law. Upon the submission of an appropriate motion

the Court should enter surmary judgment in favor of the

plaintiffs on their ADEA claim.

Dated: September 15, 1987

Respectfully eubeitted,

Steve alenck-
Legal Counsel

Chri spher G. Mackaronis
Cathy Ventrell-Monsees
Advocacy Programs
Worker Equity Department

american Association of Retired Persons
1909 K St., N.W.
Washington, D. C. 20049
(202) 662-4957

Of Counsel:

Alfred Miller
Steven Honigman
Peter N. Greenwald

Miller, singer, Raives
& Brandes. P.C.

One Rockefeller Plaza
New York, New York 10020
(212) 582-6700
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Suite 100
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Ira Paul Rubtchinsky, Esq,
159 Wolf Road
Albany, New York 12212

Emanuel Tabachnick, Esq.
5350 Main Street
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Paul D. Brenner
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Christ4/ er G. Mackaronis
American Association of Retired Persons
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

SARAH M. CIPRIANO and
JEUNE M. MILLER,

Plaintiffs,

-ve- CIV-84-80C

BOARD OF EDUCATION OF THE SCHOOL DISTRICT
OF THE CITY OF NORTH TONAWANDA, NEW YORK,
and NORTH TONAWANDA UNITED TEACHERS,

Defendants.

The court has now received an amicus brief from

the American Association of Retired Persons on

September 25, 1987 (Item 40), and has granted the

application of that association for leave to file the

brief amicus curiae.

The court has also received and filed a

memorandum from the Equal Employment Opportunity

Commission as amicus on August 3, 1987 (Item 36), and that

brief shall also be considered by the court.

Previously, defendant North Tonawanda United

Teachers had filed a reply memorandum on July 27, 1987

(Item 35). There is also pending a motion by the North

Tonawanda United Teachers Association to amend the answer

filed on July 6. 1987. The brief in opposition was filed

by plaintiff on July 13, 1987 (Item 34).

It is important to determine whether any further

briefing is required before a date for argument is set.

Any further briefs to be filed shall be filed not later

than November 12, 1987.

Because of the importance of the issue, it is

urgent that this schedule be met. If the schedule is

impractical or if there are other motions to be made, the

court shall be notified forthwith so that a reasonable

schedule may be attained.

The Clerk shall send notice to all parties and

to the attorneys for amicus.

So ordered.

JOHN T. CURTIN
Unit3 States District Judge

Dated: October 2 1987
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Appendix V

DOCUMENTS PERTAINING TO DEVELOPMENT OF POLICY WITHIN THE
EEOC REGARDING PENSION ACCRUAL, PENSION ACCRUAL AND
APPRENTICESHIP PROGRAMS, AND WAIVERS

U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSON
Washington, D.C. 20507 R :

AU 3 L yr 33i3L ?P2 48
MEMORANDUM -i

TO: Clarence Thomas
Chairman

Tony E. Gallegos
Commissioner

William A. Webb
Commissioner

Fred W. Alvarez
Commissioner

R. Gaull Silberman
Commissioner

FROM: Allyson X. Duncan C
Acting Legal Counsel

SUBJECT: Notice of Proposed Rulemaking (NPRM) for an exemption
allowing for waivers under the ADEA.

Due to the substantial interest that has been recently
generated in the issue of waivers under the ADEA, this
office has prepared an NPRM on the issue indicating the
Commission's intention to recognize employee/employer
waivers, unsupervised by the EEOC, so long as they are
knowing and voluntary.

The standard for knowing and voluntary waivers as set forth
in the preamble of the proposed NPRM is that established by
court decisions under Title VIE. While the specific criteria
for what constitutes a knowing and voluntary waiver are left
unstated, the NPRM solicites public comment on whether to
establish more exact criteria, and, if so, what they should
be.

Attached for your background information are a copy of
Commission Silberman's June 17, 1985 memo to the Chairman
and the General Counsel's January 30, 1984 memo to the
Commission on the subject of waivers.

Attachments
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EQUAL (APLOYS4Vr OPPOWTUNrY COMISSIM

WAS-IP4GTO. D.C MOM

a~~~~~~.= -~~~~~~~~~

FnU R. GM=L Sf9ER
COMSSICME

RI~~~X4 F RBWD Sr snn s UMMNz

mm JamE 17, 1985

The Office of Geral (amsel and maters of the p~dic have asked
us to consider a renpose to the rec Sixth Ciruiit rulnng in Rawan
v. ? rp_ whdd) twoheld that voluntary settlinite of AM
are unwnof-cable. I believe such a prohibiti cotrary to the policy
of the Act san detrisental to the intarests of both eiplqyers aud es-
plwees. Moreoyer. the rejuireent that inCh settleastS =0t be 'Mer-
vised (i.e.. nitored and aprovd) W the Ciisaicn Sauj] uweces-
eerily c,,.pvn the Ckdsion'6 budrs. We my wish to conider a
ppose rul ng alng the folad 14.

Mm oarts have axnsistmtly reotisei that C-r- ha 'expressed
a etrong preference for ecraing volmitary settln of Qaply t
discrismntign cla'm. Carson v. ericn &A q. Inc.. 4S0 U.S. 79.

e n. 14 (1981). ot V vil Rigtts Act
of 1964, a. a 42 U.S.C. f et oee . lers aad eeployes
my settle disputes povidd that the a ris nd release of
ptential 1iability uder the Act is - msry and kn - - AQlftr
v. G~z*=erer Cb.. 41S U.S. 36, 52 n.15 (174).

Corss did not explicitly aeaa the Isue of voluntazy settle-
me en it enacted the Age Discrisnati in ItMloyix Act of 1967,
as .smed. 29 U.S.C. f 621, et . Nethess the policy rmsi
in favor of encouraging voluntary settlemets ir itle VII aely with

en greater fcre to the Au. -n fo F of the AM e cocned
that delay culd prejudice the cAim of olde wkers, asS e of their
cntral ga1*s was to wnwre expeditious reabitiin of disputes aM to
avoid bnrsaucratic q.res. See 113 t. Rec. 7076 (R=*s of Sen.
Javits); ai1n v. D*I!table Il a S t, 696 F. 2 21, 24 n.2
(2d CMr. 1982). Ihus, I 2(b) of the AEWL esthe6 the gol of axw-
aging ers an ker, r tos E iS ys of meting P-b1m arising
from the Ject of age n t.'

Dmpit tbi-strang public Poliy apcrti the voluItary ssttlinct
of a t dIs djatim claim, the Sisth Circit held n
yMOxp., Mi. 3-39 6th Ci r. 4r. 22, 1965) tit tsW A=X

*|1t1ry settlemtss. IN8 7(b) of the AmeK the
enfogment provisirs of tle Fair I Stde Act of 1939. as Eamend
(29 U.S.C. f 211(b). 216, 217). the Sith CircJit relied at Cm
,,ntr:zlng thme provisicE as tbey relate to the -4ni4n wge reqzire-
_ _ of the PLA.

In both cewse. tbe Syme ut aIressed the question of *Other
the rigt to liited utd er the IM my be id. n odlyn

rBUk v. O'Neil, 324 U.S. U7 (1945). the urt explaine th
Mthe %pjrpose cm sh ,t b iro .M uswe to I FFe the -?-I bargaining poe of

eipleers With respect to certain issues, specificelly -ai-m - s and
zrsine hous. Because these dg are automtic, tie Caart asamd
that no etploee would eive them unless the eaploere applie its sue-
ericr bargaining power. Thus, r the eascy= r's lIability uwver the
Act is clear, the Cat clid that any waiver of riits md frus-
trute the purp:es of the MM.
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in D.A. Sdlto, Ic. v. Oi. the Court extended the settlet
prd 1bi. icz~ to cesse in '.h there is a dispute over the 's covr-
age, again based on the autatic nature of the rights conferred by the
Act. Hikear, the Crt explicitly left cen the issue of settlements
where the facts underlying the claim are the subject of a bon fide
dispute. reovr, the ourt preai3ed its decisicns in both cases on
the tmque solute fatnre of the minimam-ge prOvisian, arid did rxt
ornsider the cinrvailing Stnl of efficicy and voluntary rOluticx
of disputes entndid in the AM.

In lryan, the Sixth Circuit brledly aliied these EVA pre-ents
to set aiW ia settlemnt of an AD dispute, holding that a release
for valuable crasideratiac is prohbited even Where the waiver of rights
is wountary and knowing. In so doing, the Sixth Circuit ovrlook
tso critical cbjectives of the AM: uraging employars and eepkiyees
to find ways to resolve disputes arising under the Act. (see I 2(b)).
arx euring the expeditious resolution of sudl disputes ; iout the
additiacal layer of bureaixracy that w:ld result if c£mevision of sth
agreats by the Cmission is required. See Remaks of Sm. Javits,

u Brns v. FAtable Life Aseuranoe SciFety, qMa.

Plainly, the blanket pthibitimn against Ah settleits iziposed
b koyan will frustrate the interests of both ployees and ployers.
The remial prposes of the Act will be better served by allying
settlesents Owheever avlcyees and eployers perxceive thea to serve their
mutnal needs, provided that waivers of riits unwer the AM are volun-
tary and bng.

od;ingW. the n !aicn sha,,Ad exercise its diaczutin p.rrunt
to I 9 Of the ADM to issue an exemtion to the provi.ic. of 1 7 of
the A Discrinaticn in ,iploymt Act for any tvlwtaxy Settlemnct
in whidc the waiver of right and releae frm l"Ability by the Ul1s0ea

ulr the Act is ioluntary and owing. ln determining *1ethe I a
waiver and release is k=.dng and Voluntary. the sestandrds and p-
Our_ Wli d for sud0 aettleits waer Titl VII of the Civil Rigts
Act of 1964 should pertain. ere the waiver and release is k=wing and

luntaxry, tne setila5ent S1KU.W pronN s asVIersrse V
ct~ic b .. i On the rights that were waivd.

cc c Qmissioners
Office of General Caunsel
Office of Legal szwel
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EOJAL EmptOyMefkT01ow9rTn1y c~olMisssOft

GENER" COUN5EL

H E H 0 R A N D D n

TO Clarence Thoeas, Chairman
Cathie A. Shattuck, Vice Chairmana
Tony E. allegos, Commissioner
William A. Webb, Commisslioer , 9 ,1 ier

FROH David L. Slate
General Counsel r

RE Recommendation to Consider Promulgation
of a Procedural Regulation Dealing with
Waiver of Private Rights Under the LDEA

This is to recommend that the Commission consider the advisability of
promulgating a procedural regulation dealing with waiver of private
rights under the Age Discrimination in Employment Act (ADEA). The
issue of vaiver of ADEA rights is, at least tangentially. before the
Commission in a case which the Office of General Counsel has recom-
mended for litigation. See Presentation Hemorandum and supporting
documentation ln the HcCGaw-Edison Company case (Charge No. 034-83-
1446,-er al.).

The Office of General Counsel (CCC) believes that, absent procedural
regulations to the contrary, waiver of private ADEA rights is prohi-
bited, except in cases where the Commission supervises a settlement
agreement. See HcGrav-Edsoan memorandum, January 25, 1984, at pages
3-4. This rule is based on statutory language and caselaw incorpor-
ated into the ADEA from the Fair Labor Standards Act.

-The rule against waiver of ADEA rights, if sustained by the courts,
could have consequences which the Commission may not wish to promote.
For example, such a rule may discourage employers from entering into
voluntary agreements with employees to sever their employment rela-
tionship upon payment of substantial sums In exchange for express,
non-prospective waivers of ADEA claims. This, in turn, could result
in more Involuntary terminations without severance benefits and also,
therefore, more ADEA charges.

The rule against waiver of ADEA rights is different from that which
the courts have developed under Title Vll of the Civil Rights Act of
1964. See McCraw-Edison memorandum, footnote at pages 3-4. The rule
under Title VII, as summarized in one recent appellate decision, is.;
that a non-prospective waiver or release of Title Vll claims, know-
ingly and voluntarily entered into by an employer with an employee,
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Waiver of Private ADEA Rights Page Two

will be given effect absent vitiating circumstances surrounding its

execution, such as fraud, duress, lack of consideration, or mutual

mistake of fact.

In view of the differences between Title VII and the ADEA respecting

the waiver of private rights, OCC recommends that the Commission con-

sider whether it wishes to promulgate a procedural regulation dealing

with waiver of private ADEA rights.* In this regard, we have not

been able to identify any policy reason for restricting the waiver of

ADEA rights to a greater extent than similar rights may be waived

under Title VII.

cc: Constance L. Dupre
Legal Counsel

* Section 9 of the ADEA, 29 U.S.C. 1628, grants the Conmission broad

authority to promulgate interpretive guidelines and legislative regu-

lations on both procedural and substantive matters. The differences

between such interpretive gu.idelines and legislative regulations are

significant. Legislative regulations have the force and effect of

law, and are binding on the courts subject to review only under an

arbitrary and capricious standard. Interpretive guidelines do not

have the force of law and, although entitled to great deference, the

courts are free to adopt contrary interpretations. Moreover, while

legislative regulations are valid only if promulgated after appro-

priate notice and a period for public comment, interpretive guidelines

may be issued without notice an4 comment.

Section 9 of the ADEA also authorizes the Commission -to esrablish

such reasonable exemptions to or from any or all provisions of [the

ADEA) as lit] may find necessary and proper in the public interest'

(29 U.S.C. 5628). The rule against waiver of private ADEA rights is

largely a statutory one. See ADEA Section 7(b), which incorporates

by reference Section 16(c) of the Fair Labor Standards Act, 29 U.S.C.

1216(c), as well as the pre-ADEA caselaw interpreting that provisIon.

Accordingly, if the Commission decides to modify the present rule

against waiver of private ADEA rights, it sight be advisable to both

issue an exemption and promulgate a procedural regulation pursuant to

Section 9 of the ADEA.

The procedures for issuing exemptions and pronulgatin; regulations

under Section 9 of the ADEA are discussed at some length in the neso-

randum and briefing book which OGC submitted to the Cormoission with-

regard to the ADEA interpretive guideline on apprenticeship programs.

See memorandum, Slate and Dupre to the Conmission, October ii, 1933.
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Equal oployment Opportunity Comissioo

29 c.t i. Part 1627

Adainistrativs Exinption allowing for velvers under the APEA.

Agency: Equal Employuent Opportunoty Comission

Action: Notice of Proposed Zulemaking

Sutmry: The Coimission hereby provides notice of Its intention to

promulgate an administrative exemption and legislative regulation

(under Section 9 of the Age Discrimination Ln Employment Act of 1967

(ADEA) and 29 C.Fi.. Section 1627.15) allowing for non-EEOC supervised

waivers and releases of private rights under the ADEA.

Dates: Cotents aust be received on or before (60 days froa publication)

1985.

Address: Couments should be addressed to the Office the Executive

Secretariat, Eoot 507, Equal Employment Opportunity Cot6ission. 2401 E

Street. HW.. WVashington, D.C. 20507.

For Further Information Contact: Jobh K. Light, (202) 634-6690.

Supplementary Information: Section 9 of the Age Discrimn-taion in

Employnent Act of 1967 (ADEA), 29 U.S.C. 5628, grants the Coiesion

broad authority to promulgate interpretive guidelines and legislotive

regulations on both procedural and substantive ataters. Section 9 also

authorizes the Comaission -to establish sueb reasonable exemptions to or

from any or *11 provisions of (the ADEAl as [it) may find necessary and

proper in the public Interest.- The CoiaSsion has decided to proulvigate

*n administrative exemption and legislative regulation under Section 9

of the ADEA and 29 C.FPR. Section 1627.15, allowing for waivers and

releases of private rights under the ADEA, 29 U.S.C. 5621 et eq.

Courts hyve consistently recognired that Congress has expressed s

strong preference for voluntary settlements of employaent discrisination

claims and that Title VII of the Civil Eights Act of 1964, 42 O.S.C.

200Oe at *eq has provided that employers and employees may settle

disputes as long as the waiver of rights and release of potential liability

is voluntary and knowing. Alexander v. Gardner-Denver Co., 415 U.S. 36,

44. 52 n. 13 (1974); Carson v. American Brands. Inc., 450 U.S. 79, 88 .14

(1981). There is a similar preference for voluntary resolution of

disputes under the aP1A. See 29 U.S.C. 5626(d). The Supreme Court has

noted that Title VII and the ADEA share a common purpose and that similar

provisions should be similarly Interpreted. Oscar Mayer 6 Co. v. Evans.

441 U.S. 750. 756 (1979).

Section 2(b) of the Act fi rmly establishes the goal of encouraging

-employers and workers [to) find vays of meeting problems arising irot

the impact of age on employment.- While Congress did not explicitly
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address the issue of voluntary settlem ents vithout government supervision

when it enacted the ADIA , the fraser. of the Act yere concerned that

delay would prejudice the cla.Js of older workers and one of their central

goals was to insure expeditious resolution of disputes. See 113 Cons.

gec. 7076 (Remarks of Sen. Javits); Burns v. Equitable Life Assurance

Society, 696 F.2d 21, 24 na2 (2nd Cir. 1982).

Section 7(b) of the ADtA, however, incorporates the enforcement

provisions of the Fair Labor Standard. Act (FLSA). In Lorillard v. Pons,

434 U.S. 575 (1978), the Supreme Court held that not only the FLSA

enforcement provisions but oleo pre-ADUA caselav dealing Sith enforcement

of FLSA rights were incorporated into ADEA Section 7(b). The ease lay

dealing witb contractual waivers of FISA rights does not paraie waivers

without governmena supervision. Brooklyn Savings lark v. ONeil, 324

U.S. 697 (1945); Sehulte. Inc. v. Ca-gi, 328 U.S. 108 (1946). Application

of VLSA enforcement provisions to the ADEA may be interpreted to nean

that individuals ay not waive their rigbts or release potential liability

even If the action is voluntary and knowing, except nuder EEOC supervision.

The policy that requires goverument supervision of releases and

waivers is at odds with one that encourages expeditious resolution of

disputes. Clearly, the blanket prohibition against non-goverment supervised

ADEA settlements thus frustrates the interests of both employees snd eaployers.

The Commission believes that the remedisl purposes of the Act will

be better served by allowing settlements whenever employees and employers

perceive them to serve their cutusl needs, provided that such waivers of

rights under the Act are voluntary and knowing. The Commission hereby

provides notice of its intention no dopt a rule allowing non-EEOC supervised

waivers and releaas of private rights as sn exemption to the provisions

of Section 7 of the ADEA for any waiver of rights or release from liability

by an employee or job applicant under the Act that i. voluntary and knowing.

The Commission expects that reviewing court, vill *pply such standards

as are applicable to Title VII waiver, under current case lay in determining

the -knoving and voluntary' nature of those vaivers under the ADEA. See

Filon v. University of Minnesota, 710 F 2d 466 (8th Cir. 1983); Lyght v.

Ford Motor Co., 643 F.2d 435 (6th Cir. 1981); EEOC v. T.I.M.E. - D.C.

Freight Inc., 659 Y.2d 690 (5th Cir. 1981); Cox v. Allied Chemical

Corp.. 538 F.2d 1094 (5th Cir. 1976), care, denied, 434 U.S. 1051 (1978).
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The Cmasstoo hereby solicits coment on the appended proposed rule

allowing unsupervised waivers and releases of private rights under the

*DU so long as tbey are knowing and voluntary. In addition, the Cemission

requests coent on wbether It should establish explicit criteria for

what constitutes a knowing and voluntary waiver, and, if so, what criteria

It should establish.

Impact Analysis - This sesndment will not result in a annual economic

effect of $100 million or more am that term is used in Executive Order

12291.

Similarly, the Commission certifies under 5 U.S.C. S605(b), enacted

by the Regulatory Flexibility Act (Public Lew 96-354). that this sendnent

will not result in a sIgnificant Impact on a substantial number of small

inployers.

Accordingly, the Cozzassion purposes to amend 29 CFR J1627.16 by

adding a new subsection (c) to reed as follows.

51627.16 Specific xesmptions.
. . . . . . . . . . .

(c) Fursuant to the authority contained in section 9 of the Act and

in accordance with the procedure provided therein and In 51627.15(b) of

this part, It has been found necessary and proper in the public interest

to axempt from the prohibitions of the Act waivers and releases of private

rights entered into without Comission supervision. kployers and

employees/applicants may enter into egramants that provide fot tbs

iwiver and release of private rights under the Act provided that such

releases are knowing and voluntary.

Signed on _ Day of 1985 at Washington, D.C.

For The Comission

Clarence Thomas
Chairman, Equal Employment

Opportunity Coinisaon
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US. EQUAL EMPLOYMENT OPPORTUNrrY COMMISSION

lift 
Washinsto. D.C. 20507

JUL I5 t91M35 ! -; cr 85 32

TO Clarence Thomas
Chairman

Tony E. Gallegos
Com dssioner

willa A. Webb
Commissioner

Fred A. Alvarez
Commissioner

R. Gaull Silberman
Corissiouer

FROM Allyson K. Duncan * r

Acting Legal Counsel

SUBJECT Supplementary Memorandum on Notice of Proposed Rulemaking

(NPM) for an exemption allowing for waivers under the ADEA.

Since this NPRM was submitted to you on July 11, we have made additional

modifications after discussion between staff of this office and members

of the staffs of various Coemissiones. These aodifications-are sat forth

on the page irmmediately following this one and are incorporated in the

clean copy of the hnMh that also is attached.

Attachment

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
WASHINGTON, DC 20506

Office ef II6e

P t rv rised ev SNPIE4 Lsgage

1. Substitute the preset last paxrgraph a p. 3 (extzding to p. 4) with

tbe foawng:

2 amidsai believes that the remedial pxrPcses

of the Act vill be better served by allewng agrs`emts

to renle, claim tewrar employees and employers perceive

thtno to serve their tual intsrests. prv-ided that any

arivers of A), rets in= mudc age nrt are voluntary e

kzrq. The emforreient prrnisad of nLa that are in-

ooarorated into At flsst be viewed in the eItext of the

differelt policy cosiderations uerlying the tc acts.

AltlhYg uwaer F¶.x tere is an absolute preeptiun that

any waivers of mininen wage riohta wsuld necessarily be

basei upon urw*,al banrcmnin pw and duressa see Bvn

Bank v. O'Neil, eltis reasanifr dues unt apply

to u.rpose of AL is to en-

wnge voluntary an expeditiotR reolutic of disptfes-

M-uw, AM J analaegUS to Title VI1 in thuis respect, and

e'rdingly the standards grernim Title ViI waivers shold

qynerl W\S was ler AM.
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2. Suhstitutc the setcsd setae of the lest paragrpt n p. 4 with
the follng,

5he Qrisiic rtnizet t;at existi Title VWI .w any
rnt ulronm tdniquo ises tbat nmy arise in the xtext of

vers, and thus specifically requests - anen
uttethcr it is nresary to dev p particular standards to
determlin wvather AM wainers are i ng and voiuntary'
and, If se, &ut t 0e stardards shild hte.

3. CO p. 5. substitute the words 'in settlements' frcm the first
sentenst of the prnuxled rule with of clai.

Equal Employment Opportunity Cuemission

29 C.P.R. Parc 1627

Administrative Ex-ptioo allowiog for waivers under toe ADEA.

Agency: Equal Employment Opportunity Commasion

Actioo: Notice of Proposed Kuleeking

Suaary± The Cmmission hereby provides notice of its intention to

promulgate an administrative exemption and legislative regulation

(uader Section 9 of the Age Discrimination in Employment Act of 1967

(ADEA) and 29 C.F.E. 11627.15) allowing for non-EEOC supervised

waivers sad releases of private rights under the AD05.

Dates: Coements must be received on or before (60 days from publication)

1985.

Address: Coements should be addressed to the Office of the Executive

Secretariat. Roo. 507, Equal Employment Opportunity Conmission, 2401 E

Street. N.W. Washington, D.C. 20507.

For Further Information Contact: Joon K. Light at (202) t34-6690.

Supplementary Information: Section 9 of the Age DiscrImination in

Employment Act of 1967 (ADEA), 29 U .C .F628, grants the Commission

broad authority to promulgate interpretive guidelines sad legislative

regulatIons on both procedural and substantive matters. Section 9 also

authorizes the Cocmmssion to establish such reasonable exemptions co or

from asy or all provisions of (the ADEAJ as fit) may find necessary soa

proper in the public interest. The Cission has decided to promulgate

as admiastrative exemption and legislative regulation under Section 9

of the ADEA and 29 C.F.I. 116Z7.15, allowing for .aivers and

releases of private rights under the AD5A, Z9 U.S.C. 1621 t *eq.

Courts have consistently recognised that Congress has ezpressed a

strong preference for voluntary settlmeents of employment discrimination

claIms and that Title Vll of the Civil Rights Act of 1964. 42 U.S.C.

12000. St seq has provided that employers snd employees may settle

disputes as long as tbe waiver of rights and release of potential liability

ti voluntary and knowing. Alexander v. Gardner-Denver Co., 415 U.S. 36,

44. 52 a. 75 (1974); Carson .American brands. Inc.. 450 U.S. 79, 88 n.14

(1981). There Is a simlar preference for voluntary resolution of
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disputes under the ADeA. See 29 U.S.C. 1626(d). The Supreme Court bag

noted that Title VII gad the ADEA share a coon purpose and that similar

provisions should be similarly interpreted. Oscar Mayer & Co. v. Evans,

441 U.S. 750, 756 (1979).

Section 2(b) of the Act firmly establishes the goal of encouraging

employers and workers [to] find wayS of meeting problems arising from

the impact of age on employment.- 29 U.S.C.5621(b). While Congress did not

explicitly address the issue of voluntary settlements withoUt government

supervision when it enacted the ADEh, the framers of tie Act were coacerned

that delay would prejudice the claims of older workers and one of their

central goals was to insure expeditious resolution of disputes. See 113

Cong. Rec. 7076 (Remar"s of Sea. Javita); Burns v. Ennitable Life

Assurance SocietZ, 696 F.2d 21, 24 o.2 (2ad Cir 1982).

Section 7(b) of the ADEA, 29 U.S.C. 5626(b), however, incorporates the

enforcement provisions of the Fair Labor Standards Act (FLSA). 29 U.S.C.

1201, et eqj. In Lorillard v. Pns, 434 U.S. 575 (1978), tae Supreme

Court held that not only the FLSA enforcement provisions but also pre-ADEA

cace law dealing with enfnrcem.e.t of FLSA rights were incorporated into

ADEA Section 7(b). The case I.w 4ealiag with contractual waivers of FLSA

rights does not permit waivers withou.t governmeat supervision. Brooklyn

Savings Bank v. OtNeil, 324 U.S. 697 (1945); Schulte Inc v.

Gangi, 328 U.S. 108 (1946). Application of FLSA enforcement provisions

to the ADZEA may be interpreted to mean that individuals may not weive

their rights or release potential liability even if the action is voluntary

and knowing, e.cept under EEOC supervision. See 29 U.S.C. 5216(c).

The policy that requires government supervision of releases and

waivers is at odds with one that encourages expeditious resolution of

disputes. Clearly, the blanket prohibition against non-government supervised

AMeA settlements thus frustrates the interests of both employees and =ployers.

The need for an administrative exemption has been highlighted by the

decision in Ronyso v. National Cash Register Corp. 759 F. 2d 1253 (6th

Cir., April 22. 1985) rehearing en bens granted (June 17, 1985), which

reversed a district court decision upholding an ADEA waiver based on well

established Title VII standards. See 573 F. Supp. 1454 (S.D. Ohio,

1983). In Runyan. a divided panel of the Sixth Circuit 'hielld that

ADMA rights cannot be waived by a private unsupervised release.' 759 F.

2d at 1254.

The Conmission believes that the remedial purposes of the Act will be

better served by allowing agreements to resolve claims whenever employees

and employers perceive then to serve their mutual interests, provided

that any waivers of ADEA rights in much agreements ere voluntary and



699

knowing. TSh enforcement provisions of the FLSA that are incorporated into

the iDEA sat be vieved in the context of the different policy considerations

underlying the two acts. Althougb rnder the 715A there Is an absolute

prsumption that any waivers of diniS wage rights would necessarily be

based upon =was l bargaining power end duress (see Brooklyn Savings Bank

v. O'il, suopra ), this reaxoning does not apply to the ADEA. As earlier

noted, omm purpose of thu AIlA Is to encourage the voluntary and expeditious

resolution of disputes. Thus, the ADEA is analogous to Title ViI in this

respect, end accordingly the standards governing Title VII veivars should

govern waivers under the ADEA.

The Comision hereby provides notice of its intention to adopt a

rule allowing non-EEOC supervised waivers and releases of private rights

as an exemption to the provisions of Section 7 of the ADEA for any waiver

of rights or release froms liability by an eployee or job applicant under

the Act that is voluntary and knowing.

The Coission expects that the sece standards that are applicable

to Title 11 waivers under current case law will apply to ADEA waivers.

Under Title YII, waivers are deeied to be knowing and voluntry if they

clearly provide actual notice of the nature of the rights that are waived

and are freely negotiated without fraud or duress. See Pilon v. University

of Minnenro, 710 P.2d 466 (8th Cir. 1983); LTght v. Ford Motor Co., 643

P.2d 4Af (6th Cir. 1981); EEOC v. T.I.M.E. - D.C. Freight Inc., 659 F.2d

690 (5th Cir. 1981); Cox v. Allied Chenical Corp., 538 Y.2d 1094 (5th

Cr. 1976), cert. denied 434 U.S. 1051 (1978); %atin v Scott Paper

Co., 530 7.2d 1159 (5th Cir. 1975).

The Coacaasion hereby solicits tomment on the appended proposed rule

allowing unsupervised waivers and releases of private rights under the

ADOL ao long as they are knowing eand voluntary. The Comlsslon recognizes

that existing Title VII l ay not address unique issues that nay arise

in the context of ADEA waivers, and thus specifically requests comoent on

whatner it is neceasary to develop particular standards to determine

whether ADEL waivera are knowing and voluntary sad, if so. wast those

standards should be.

Impact Analysis - This esenoent will not result in en annual economic

effect of S100 million or sore as that term Is used in Executive Order

12291.

Sinilarly, the Cossion certifies under 5 U.S.C. W605(b), enacted

by the Regulatory Flexibility Act (Public Law 96-354). that this amendeent

will not result in a significant impact on a substantial number of s-all

employers.
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Accordingly, the Cocillsoo propose. to amend 29 CFEL i1627.16 by

adding a new subsection (c) to read as follows:

11627.16 Specific .. eeptious.
. . . . . . . . . . .

tc) Pursuact to the authority contaoned in sectioo 9 of the Act sad

in accordance with the procedure provided therein and in S1627.15(b) of

this part, it has been found oecessary and proper in the public interest

to permit .aivers or releases of clai under the Act without the

--- Comision' supervision or approval', provided that such v-Iverr or

releases are knowing aod voluntary. No *uch waivere or releases, however,

*hall affect the Comission's rights and responaibilities to enforce the Act.

Signed on Day of 1985 at Washington, D.C.

For The Cenission

Clarence Thona.
Chairman. Equal Employment

Opportuaity Comission

£OUAL gMPLOYlitEN OPPORTUNR COMmisilON
WASIHIMOTOK. .C. 2fof

July 12, 19'S

TO Clarence Thomas, Cheirmn
Tony E. Gallegos, Commslsloner
WillIam A. Webb, CximIssloner
Fred Alvarez Ceamssloner

ct Sllar;¢ncomn'all I

FRCO M OffIcer
ExaCu Ye Secraterlolt

SUBJECT Conission Meetit -- July 16, 1985 -- 9:30 A.M.

Atteched are ModIfIcations to 1tes 3, Notlic of Proposed Rulemaking trr en
an ExemtIon Allowing yor weivera Under the ADEA, that resulted from the
Speclal A-sist!nts Meeting on July lO, 198S.

Attacheient
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12-2-85

The Executive Secretariat
Room 507
Equal Employment Opportunity Commission
2401 E Street, N.W.
Washington, D.C. 20507

Re: CFR Part 1627
Proposed Rule to Allow for
Waivers Under the ADEA

Dear Sir or Madam:

These coements are submitted in respose to the Notice
of Proposed Rulemaking to Amend Title 29 CFR Part 1627, appearing
in the Federal Register for October 7, 1985. This submission is
made on behalf of the Gray Panthers Advocacy Committee, its members,
and older workers whose interests will be affected adversely by the
proposal. The proposed rule draws several objections:

(1) Waivers and releases under the ADEA involve
inherently coercive situations;

(2) The proposal is drafted so broadly that it would
apply to prospective waivers and releases of important substantive
rights under the Age Discrimination in Employment Act, and would
not be limited merely to settlement of claims for past injuries
under the Act;

(3) The proposal reflects a policy choice made by the
Equal Employment Opportunity Commission (the EEOC) which directly
contravenes the Act's purposes;

(4) The proposed rule does not actually further the
Commission's ostensible reasons for proposing it;

(5) The EEOC lacks the legal power to make the
proposed change;

(6) The EEOC fails to demonstrate why this is not a
'major rule' for which a regulatory impact analysis is required.
The above comments are discussed separately below.

1. Waivers and releases under the ADEA involve
inherently coercive situations.

The proposal would encourage private waivers and
releases of ADEA rights, if 'knowing and voluntary,' without
EEOC supervision. The vast majority of such waivers and releases
cannot clearly be said to be 'knowing and voluntary, however,
because of inherent duress on the employee in such situations.

Waivers and releases will be extracted from older workers whose
job tenure is insecure, whose future employability is doubtful,
and whose retirement security is fragile.

Under the proposal, workers' receipt of benefits to
which they are entitled will become conditional: They will be
told, 'You'll get your severance pay if you sign this release;'
or 'You'll be recalled from layoff when you sign this waiver;"
or 'You'll get your pension when you agree to a settlement.'
It is not rational to authorize 'knowing and voluntary' waivers
and releases in employment settings where the very element of
'knowing and voluntary' action is implicitly suspect.

2. The proposed rule, if adopted, would permit
employers to extract concessions of important
substantive rights from employees on a prospective
and wholesale basis.

The proposed exemption would permit waivers or releases
of claims under the Act without the Commission's supervision or
approval. The supplementary Information describes the proposal
as a narrow and technical exemption. If adopted, however, the
proposal would create a loophole under the Act large enough to
swallow the Act's basic protections.

82-546 0 - 88 - 23
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For example, the proposal would permit an employer to
extract a waiver from each new employee of any or all rights under
the Act. An employer could ask a job applicant to stipulate that
the applicant, if hired, would retire at age 65.

Similarly, an employer could extract a waiver of rights
under the ADEA from employees at a time when a work unit is
threatened with a reduction in force. Employees could be asked
to agree to accept month-to-month employment; or to forego
seniority based raises: or to work only for a short term.

As it stands, the proposal is extremely ambiguous
about the scope of its coverage. If the proposal covers prospective
and wholesale waivers and releases, then it should so specify. If
the proposal is more limited, then it must say how it is limited,
and with particularity. Any proposal must delineate carefully
the limitations on the exception being proposed. In all events,
the proposal must be republished with greater clarity in order
for meaningful public coent to occur.

3. The proposal departs from the statutory scheme.

The ADEA, 29 U.S.C. 628, grants the Commission authority
to create exemptions to the Act's provisions as it "may find
necessary and proper in the public interest.' The Commission has
not demonstrated, nor even articulated, what public interest
permits it to negate a clear Congressional intention to create a
remedial scheme directly contrary to that which the Commission
now proposes.

The Commission here is attempting to insert its policy
opinions in place of Congressional determinations already enshrined
in the ADEA. The Co ission apparently prefers the enforcement
provisions of Title VII of the Civil Rights Act of 1964, 42 U.S.C.
2000(e) et. seq.. to the enforcement provisions of the Fair Labor
Standards Act (FLSA), 29 U.S.C. 216. The difficulty with this
approach is that FLSA statutory enforcement provisions and FLSA
case law dealing with enforcement of statutory rights are incorporated
into the ADEA. Lorillard v. Pons, 434 U.S. 575 (1978). Nothing
in the ADEA nor its legislative-History suggests that the 'public
interest' basis for creating exemptions under the Act constitutes
a blanket authority for the present Commissioners to interpose
their personal judgments for Congressional judgments already
codified in law.

4. The Commission fails to demonstrate how the
proposal will carry out its asserted rationale.

The only stated reason for the proposal in the supplementary
Information is that it will 'ensure expeditious resolution of
disputes." However, the Commission fails to demonstrate how this
will occur in practice or how any expedition in dispute resolution
will outweigh the loss of protections to workers whose rights are
waived. The EEOC fails to show (1) why it cannot continue super-
vising such waivers, (2) the number of such waivers yearly, and
(3) why the processing time for approval is not negligible.

Actual cases under the proposal will arise in a variety
of settings. In one setting a complainant under the ADEA will
be represented by a lawyer or other representative such as a
shop steward. Presumably in these cases the proposed settlement
will be set out concisely and its fairness features will be
evident on the face of the documents, thus facilitating EEOC
approval.

In other settings the claimant will be unrepresented.
If that claimant is sufficiently informed of ADOA rights, and if
the proposed settlement is carefully prepared, then EEOC review
can be prompt. In other cases, review will be more extensive
because the proposed settlement is not concisely prepared, and
its -knowing and voluntary" nature does not readily appear from
the documents under review. It is orecisely in these situations,
however where EEOC review is critical to rotect the individual
clmant and to resolve the dispute. To refuse EEOC supervision
in these cases where a proposed settlement, on its face, is not
'knowing and voluntary' will invite litigation over the issue.
it will protract disputes for months and years. This result
directly contravenes the Commission's ostensible rationale for
its proposal.
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The Commission simply fails to demonstrate how a
policy which promotes unsupervised waivers and releases
actually encourages the expeditious resolution of disputes.
Indeed, its proposal creates a risk of far more disputes
and delay in their resolution than with EEOC supervision.
Instead of providing a prompt and certain approval process
within the EEOC, the proposal will create confusion, turmoil,
and uncertainty which will force parties to resort to litiga-
tion to determine the validity of the settlement agreement.

Courts consistently require agencies to set forth
the legal and policy rationale when publishing proposed rules.
Portland Cement Association v. Ruckelshaus, 486 F.2d 378 (D.C.
Cir. 1973): Weyerhauser Company v. Costle, 590 F.2d 1011 (D.C.
Cir. 1978); Hom xOficev. FCC, 5 F.2d 90 (DC. Cir. 1977).
The failure of the Commission t-oescribc its legal and policy
rationale with any particularity renders the proposal procedur-
ally defective.

S. The Commission fails to demonstrate its legal
authority to adopt the proposal in question.

The Supplementary Information states that the Commission
'has decided to promulgate an administrative exemption and
lIgislative regulation.' On anaylsis, however, the Commission
fails to demonstrate how the proposal at issue constitutes
either an exemption or a legislative regulation.

An administrative exemption' creates a narrow and
discrete exception to coverage of the statute. An exception
may apply to a set of defined emoloyees, 29 C.F.R. 1625.11;
to bona fide executive or hiqh policy makino emolovees, 29
C.F.R. 1625.12; or persons in apprenticeship programs, 29
C.F.R. 1625.13. Alternatively, an exemption may be created
for soecific employers, such as activities encouraging
employment of persons with special problems. 29 C.F.R. 1627.16.

The instant proposal is not an 'exemption' by any
stretch of the English language. Rather, it purports to
authorize ever employer in every industry to extract waivers
and releases from every employee under every circumstance. This
proposal exceeds the authority of the Commission to issue
particular exemptions and instead it attempts a wholesale
modification of the Act itself.

Nor is this proposal a legislative rule. Legislative
rules 'grant rights, impose obligations, or produce other signi-
ficant effects on private interests.' Batterton v. Marshall,
648 F.2d 694, 701-702 (D.C. Cir. 1980). Such rules bind a court
with the force of law. 2 K. Davis, Administrative Law Treatise,
Section 7:13 at 59 (2d ed. 1979).

However, a legislative rule can be issued only where
Congress has delegated power to an agency to issue regulations
in that area. J v. U.S. Civil Service Commission, 554 F.2d
1140, 1154, n.26 A iS7). While rule-makinj under general grants
of authority has been upheld, regulations issued under such
authority will be legislative only if 'reasonably related to
the purposes of the enabling legislation period', Thore v
Housing Authorite of Cit of Durham, 393 U.S. 268, 280-281
19691;Mourning v. Faily Publication Service, Inc., 411

U.S. 356, 370 1973), quoting Thorp. To be legislative,
a regulation must be reasonably within the contemplation of
Congress in its delegation of rule-making authority. Chrysler
Corporation v. Brown, 441 U.S. 280, 308 (1979).

The issue in Chrysler closely parallels the attempt
by the Commission to seize legislative rule-making authority
here. That case involved the question of whether regulations
promulgated by the Department of Labor were legislative for
purposes of the Freedom of Information Act, S U.S.C. 552.
The Department of Labor argued that the regulations which
required disclosure of certain business practices and statistics
exempted from disclosure under the Trade Secrets Act, were
authorized by 42 U.S.C. S 2000(e). This statute, codifying
Section 201 of Executive Order 11246, directs the Secretary of
Labor to:

adopt and issue such orders as he deems
necessary and appropriate to achieve the
purposes thereof (ending discrimination
by the federal government and those who
deal with it). 441 U.S. at 283.
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The Court rejected this argument, reasoning thatin enacting the Executive Order program, Congress was notconcerned with public disclosure of trade secrets. Nonexus between the regulations and a delegation of therequisite legislative authority by Congress could be found,-resulting in the regulations taking interpretive, not legislative,status. 441 U.S. at 304.

Congress has authorized the EEOC to issue only'such rules and regulations as it may consider necessary orappropriate for carrying out this chapter.... 29 U.S.C. 628.The Act confers no power on the Commission to issue rules
creating new law, but only to issue rules enforcing existing
law. To the contrary, Congress has mandated enforcement underthe ADEA by reference to the remedial framework contained inthe Fair Labor Standards Act, 29 U.S.C. 216; 29 U.S.C. 626(b).The statute contains no authorization to the Commission throughlegislative rule making or other means to alter this remedial
scheme.

The Supplementary Information is totally ambivalenton whether the proposal constitutes an 'exemption or a'legislative rule' and suggests uncertainly on the part ofthe Commission about its legal basis, if any, for proceeding.The Comnission at the threshold has a duty to identify the
nature of its proposal in this regard and precisely its legalauthority to proceed. To continue on its present course withthis proposal 'would do violence to established principles ofseparation of powers' condemned by the Supreme Court inChrysler Corporation v. Brown, supra, 441 U.S. at 308.

6. A regulatory impact statement is required.

The Commission states that the proposed rule is notclassified as a 'major rule' under Executive Order 12291 onFederal Regulations, because it is not likely to result in{I) An annual effect on the economy of $100 million or more;(2) a major increase in costs or prices for consumers, indiv-idual industries, Federal, State, or local government agencies,or geographic regions; or (3) significant adverse effects oncompetition, employment, investment, productivity, innovation,or the ability of United States-based enterprises to competewith foreign-based enterprises in domestic or export markets.

The Commission, however, fails to state what datait reviewed, if any, in reaching this conclusion or whatinformation exists in support of this conclusion. The Commissioneither must prepare a regulatory impact statement or mustdemonstrate factually the basis for its failure to do so.

CONCLUSION

For all of the foregoing reasons, we urge the promptwithdrawal of the proposed rule. At the very least, theproposal must not go forward without a substantial revisionof the proposal, clarification of its scope, and legallysufficient explanation of its rationale.

Respectfully submitted,

GRAY PANTHERS ADVOCACY COMMITTEE

By: Busses D Ad
BURTON D. FRETZ
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A4RP

December 12. 1908

Office of the Ea.cutil- Secretariat
Room 507
Equal Employment Opportumity momlesion

2J01 E Street N.H.
Weehinqton, D.C. 2050i

Deat Sir/xadaem

Enclosed please find * corrected copy of the Comeents

of the Aericen Seecietion of Retired Perdone to the erOc

.ith regard to the Notice of Prop sed Rulemaking iccued

October 7, 1985. 50 Fed. Re.. 4080.

please substitute thece corrected comments for our

comments eubaitted on December 6. 1985.

Very truly yours.

San F. Sht..iel:

SFS/
Enclosure

COnxMHTS OF THE AMERICAN ASSOCIATION OP RETIRED PERSONS

TO THE EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

IN RESPONSE TO NPRN TO PROVULGATE AN ADMINISTRATIVE EXEMPTION

LECALIZINC UNSUPERVISED WAIVERS UNDER THE ADEA

50 Fed. Reg. 40870

October 7, 1985

INTRODUCTION

These comments are filed on behalf of the American Association

of Retired Personsi(AARP"), a not-for-profit membership organization

of more than 20 million p-reons ov-r the age ot 50. AARP is the

largest membership organizstion in the United States and *elmost S

million AARP members Are active participants in the labor force.

AARP seeks to enhance the quality of life for older persons; promotes

the independence and dignity of older perons, represents the in-

terests of older yorkers; plays a leeding role in shaping the role

and place of older persons in society, and sponsors research on phy-

sical, psychological, social, economic and other aspects of aging.

On October 7, 1995 the EEOC issued a Notice of Proposed Rul--

making (-NPRK-) to yro-ulgote en Administrative exemption and

legislative regulation .alloing for non-EEOC supervised yAL-
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vera and releases of private rights under the ADEAR. S0 Fed. Reg.

40870. The proposed rule would permit an employer and An individual

employee to negotiate a binding release of the employee's existing

or potential claims under the Age Discrimination in tmployment Act,

29 U.S.C. sec. 6SZL at *eS. ( ADA) without the eupervieion of the

ZEOC. These comments address both the legality of the proposed rule

and its *ffect on those persons protected by the AD:A.

AARP opposes the proposed rule as (1) contrary to the statutory

language And legislative history of the ADEA and hence beyond the

scope of the EEOC's administrative authority
1 (2) an improper use

of the E£OCsa authority under sec. 9 of the ADEA to grant exemptions

from the requirements of the statute; (3) improperly elevating a

general preference for voluntary settlement above the specific statu-

tory policies requiring EEOC involvement in the conciliation process:

and (4) overly-broad, unworkable end imposing increased burdens upon

victims of age discrimination that are neither warranted nor per-

witted by the statute.

SUMMARY OF COMhENTS

This attempt by the EEOC to legalise unsupervised vaivers and

releases of ADEA rights raises significant legal concerns regarding

the permissible scope of administrative discretion and the relation-

ship between the ADEA, Title VI1 of the Civil Rights Act of 1964,

42 U.S.C. sec. 2000e et seq. and the Fair Labor Standards Act of

1938, 29 U.S.C. 5201 et seq. ('PLSAJ). r to

legalize unsupervised vaivers, the EEOC completely disregards

Congress intentional incorporation of the enforcement proce-

dures of the FL5A into the A

dispute resolution. The legislative history of the ADEA and

cases interpreting the statute highlight the fact that Congress

intended for the FLSA procedures, not Title VIZ procedures,

to govern enforcement of the ADEA. Therefore, the proposed

rules substitution of the less-rigorous Title VIt standards

for valid waivers directly conflicts vith the language and

legisletive history of the ADEA.

Second, the EEOC improperly invokes its authority under

section 9 of the ADEA to establish exemptions from ths require-

ments of the statute by proposing an exemption that, in reality,

constitutes an across-the-board reversal of one of the statute'.

specific requirements. The Agency's limited exemption authority

may not be used to second-guess Congress as to the appropriate

mechanisms for enforcing the AOA. inor may it be used to grant
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ambiguous, overly-broad and un.orkabla axemptions such as the

one proposed.

Third, the EEOC improperly elevates a policy preferring

voluntary settlement and its desire for prompt resolution of

claims above the cleat statutory policy requiring the EEOC to

actively protect the rights of ADEA claimants in conciliations.

Congress has already dacidad that any adversa affect on voluntary

settleme. nts is outweighed by the important role played by the

EEoC in protecting the older worker in circumstances in which

the employee has inherently unequal bargaining power. Further-

more, in more than 18 years of enforcement activity, neither the

EEQC nor the Department of Labor have reported any empirical data

supporting the EEOC's assumption that its supervision frustrates

voluntary settlements or causes 'serious delays' in the resolution

of claims.

Finally, the proposed rule would adv-rsely affect the rights

of. and impose substantial burdens upon, victims of age discrimi-

nation in a manner not intended by Congress. The proposed rule

thus ignores Congress' recognition of the need for heightened

protection of the rights of older workers under the ADtA, who

are often unaware of - or unable to essert--Ltheir rights under

this and other laws.

COMMENTS

A. The ADEA Prohibits Unsupervised waivers and Releases

Congress esamined several enforcement mechanisms when

considering a model for redressing claims of age di-crimin-tion-l_/

Although certain substantive provisions of the ADEA were taken

in heec verbs from Title VII, e.g., the prohibition qaginst

discriminatOiy employment practices, Congress espreasly rejected

the Title VI; enforcement protedures. Instead, Congress incorpo-

rated into the ADEA the higher level of protection afforded to

employees by the procedures for enforcing the PLSA, including

the FLSA'a prohibition against unsupervised waivers (FLSA Sec.

16(c)).2 / Section 7(b) of the ADCE, 29 U.S. sec. 626(b), thus

incorporates sections 11(b), 16 (except for subsection (a)) and

17 of the FLSA as the sole and exclusive enforcement mechanism

for clains arising under the ADEA.3_/

The Supreme Court has emphasized the differences in ADEA

and Title VII enforcement procedures. in Lorillard v. POMs.

434 U.5. 575 11978) the Court rejected the petitioner's (employer's)

Argum.nt that notwithstanding its incorporation of the FLSA,

which permits jury trials, the ADEA does not provide for them



708

because Title VII doe not provide for jury trials:

We0 the extent petitioner correctly interprets

congressional intent with respect to jury trials under

Title Vrl, the very different remedial and procedural

provisions under the ADEA euggests that Congress h-d *

very different intent in ind *hen drafting the later

law &he ADEAJ)

434 U.S. at 585 n. 14-4/

The Court, reviewing the legislative history of the ADEA,

found that when developing the enforcement mechanism for the

AOEA Congress had first reviewed Title Vis and the national

Labor Relations Act before settling on the FLSA. 434 U.S.

at 577-90-

This selectivity that Congress exhibited in incorporating

provisions and in modifying certain FLSA practices strongly

suggests that but for those changes Congress expressly

made, it intended to incorporate fully the remedies and

procedures of the FLSA.

343 U.S. at 582.

Lorillard thus prohibits reference to Title VSS as justification

for any regulatory proposal that would deny victims of age

discrimination the full procedural protections of the ADEA.

Section 16(c) of the FLSA establishes the only circumstances

under which an employee may waive his or her rights under the statute.

a waiver is effective only when supervised by the Secretary of

Labor. By virtue of the ADEA's incorporation of sec. 16(c)

of the YLSA, the sa e requirements are therefore established

for valid waivers of as oaploovee rights mder the £DZA:

a waiver is effective only "be smer..lse by the ZZOr (the

enforcing agency for the ADEAL)4J

The legislative hlstory Of the rISA skes cleat that

Congress believed that the limitations o- maiar *ere ecessary

to protect employees in their negotiatias with employers,

becauee employees are at a disadvantage in tb. bargainIng

rlsti o..hip, See H. Rep. No. 1452. 75th Cong.* lst Sass.,

p 9, S. Rep. So. S84, 75th Cong.* let Ses-. pp. 3. 4 cited

in Brooklyn Savings fank v. O leil. 324 U.S. 697. 707 ? 18

(citations to CongrenetonAl Record ommitted).

Se* #lso Schulte Co. v. Gngi. 328 U.S_ 109 (1946); Brooklyn

Savings Bank, 324 U.S. at 706-10 (disc .. i.g lisitattoes on

waivers). In Lynn's Food Stores, Inc., ..* sited States,

679 T .24 1350U 1352-55 (11th Cir. 19821. the court elphasied
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the unenforceabiliy of unsupervised waivers: 'Tbere are

only two ways in which. . claim, arising under the LSsA

can be settled or compromised by employeer': either bt waivers

supervised as required under section 16(c) or settlemeets

supervised by a federal district court after suit has been

filed under the statute.

The Supreme Court's holding in Lorillard pre-empts any

argument that Congr*ss did not intend this interprethtlon to bs

applied to the ADEA's incorporation of the FSAs' wtvter requirements.

Zn addressing the petitioner's argument regarding the right

to jury trial under the ADEA, which was almost identical to

the argument made by the E!OC in support of this NPRH, the

Court held:

Congress normally can be presumed to have had knowledge

of the interpretation given to the incorporated law rLMSAJ,

at least insofar as it affects the new statute (ADE3

434 u.s. at 581.6 / Furthermore, as discussed at pp. 13-15 infra,

Congreas clearly believed that older workers, like other workers

protected by the PLSA, era especially vulnerable in any negotiation

process with an employer.

Lorillard is especially applicable to this proposed rule

because it highlights the fact that ADEA complainants enjoy

certain procedural rights and protection of the EZOC,

that are not enjoyed by Title VII complainants. See also,

e v., Sedlacek v. Hack, 752 F.2d 333 (8th Cir. 1985) (The

EEOC is obligated to engage in conciliation efforts on behalf

of an ADEA complainant, but not on behalf of a Title VII

complainant.) The holding in Lorillard compels the conclusion

that Congress intended to incorporate and give full effect to

the rLSA's prohibition against unsupervised waivers into the

ADEA. The EEOC does not have the adninistrative authority to

negate that requirement. See Dickerson v. City BSnk r Trust,

s7s r.supp. 572, 875 CD.C.Xan. 1983) 1EEOC regulations may

not conflict with the language of the statute.).

D. The Proposed Rule is An Improper Exercise of the EEOC's

Exemption Authority Under Section 9 of the ADEA.

The EEOC relies upon its authority under Section 9 of the

ADEA, 20 U.S.C. sec. 628, to 'establish such reasonable exemptions

to and from any or all provisions of this chapter as the (EEOC] nay

find necessary and proper in the public interest' to issue this

proposed rule. The proposed rule, however, does not establish a

- t, .. . .
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limited exception to the statute, but rather reverses a basic

procedural requirasant imposed by Congress. The proposed

rule is therefore en in-ppropriate end overbroad use of the

Agency's authority under Section 9.

The Supreme Court has repeatedly held that the ADEA

must be interpreted to apply in ae broad a fashion as possible.

Any exemptions under section 9 to the requirements of the

statute or to ites pplication must be limited in scope, narrowly

applied end bear a heavy burden of justification. 7/ Exemptions

are to be granted only in discrete and well-defined circumstances

in which it is shown that it is impractical or impossible to

comply with the statute. See Johnson v. Baltimore, --U.S--.

86 L.Ed.2d 256 (1985)3 Western Air Lines v. Criawell,

--U.S.--, 85 LEcd.2d 21 (l985).B_/

It is clear that the exemption authority under s*ction 9

may not be used to second-guess Congress' determinations as to

the requirements and scop. of the statute. See Dickerson v.

City Bank G Trust. 575 Y.2d at 875. For the seme reason the

Agency cannot issue a rule negating the protections of the

statute for persons between the a*es of 65 and 70, it cannot

isue a rule negating the protection offered to age discrimination

victims by the EEOC'- supervision of waivers of their rights

under the ADEA.

Furthermore, unlike existing statutory exemptions, or exeoptions

that the EEOC is permitted to grant on a case-by-case basis, the

proposed rule is unacceptably ambiguous. Its open-ended

nsature with regard to the type, scope and duration of

permisseble unsupervised waivers renders it impractical and

unworkable. it does not clearly identify the effected

*.ploy.*s (e v , bone fid- executiv-s) and specify the per-

missable conduct (e o., involuntary retiresent at *ge 65.)!_/

For example, the proposed rule fails to specify exactly

who or what is exempted from the statute's requirement of

supervised waivers. is the agreement itself exempted from

the provisions of the ADEA; or is the employee who executes

it: or is the employer? Can it be used as a condition of

employment? is the valuer limited to ADEA claims existing

at the ties-it is executed or does it extend to prospectiv- claims?

If the latter, is it not contrary to public policy to relieve en

employer of his obligations under the ADEA to a particular

employee? Thees are just a few of the many questions left

unanswered by the proposed rule. The proposed rule is too
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.abiguous and broad in acope to satisfy the requirements

for an .eaeption to the ADZA or even to make meaningful public

cement possible. It should be withdrawn.

C. The EEOC Cannot Elevate A Preference for Expeditious and

Voluntary Settlement Above the Specific Statutory Policy

Requiring EEOC Participation in the Conciliation Process

As a general premise for the proposed rule, the EEOC notes

that Title VII and the ADEA share a coimon purpose--the elimination

of employment discrimination--and that similar provisions should be

similarly interpreted. The Agency then points to the preference

for voluntary settlement of disputes under Title VII and to the

conciliation provisions of the ADEA (29 u.s.c. Sections 626(b) and

(d)) as evidence of a similar preference for voluntary settlement.

Although the Agency argues that permitting unsupervised waivers

(such as those permitted by Title VII) would facilitate this ADEA

goal of voluntary settlements, this entire analysis is faulty.

First, although the general purpose of eradicating discrimination

is shared by both Title VII and the ADEA, the means for accomplishing

that purpose are not similar. As discussed above at pp. 4-7 , the

statutes do not contain similar enforcement procedures nor similar

provisions on waiver which could be subject to similar interpretation.

The EEOC itself has recognized the different enforcement procedures

in these two statutes in an amicus curie brief it has filed in federal

court, 10/ but refuses to acknowledge this elemental distinction in

this instance.

Second, the Agency oversteps the bounds of its authority when

it elevates a general preference for voluntary settlement above

its specific statutory obligation to supervise the conciliation

process and the policies tht underly that obligation. As noted

above, in recognition of the inherently unequal bargaining position

of older workers in disputes with employers, congress imposed upon

the EEOC the obligation of protecting emplcyees through its mandatory

role in the conciliation process Not only may the Agency not disregard

this obligation, but in this case is also unable to justify such

refusal on the grounds of reconciling two allegedly conflicting

sections of the statute.

The EEOC suggests that the ADEA policy promoting voluntary

settlement expressed in section 7(d) (20 U.S.C. 626(d)) is at

odds with the prohibition against unsrupervised waivers, thereby

necessitating an exemption. Section 7(d) contains language

similar to Section 7(b), which requires the EEOC to use informal



712

methods of conciliation, conference and persuasion" to affect

compliance and to eliminate any alleged unlawful practice. Neither

of these sections contemplate or express a preference for negotiation

or settlement without agency participation. To the contrary, the

language of both provisions assumes that the EEOC will direct

and control the compliance and conciliation processes. See Sedlacek

V. Hack, 752 F.2d 333 (8th Cir. 1985). Nor can the Agency find any

support in these sections for its tentative conclusion that voluntary

and expeditious settlement should be achieved at the expense of

the rights of victims of age discrimination. The legislative history

of these sections instead emphasizes the primary and protective role

envisioned for the enforcing agency in settlements: Congress

repeatedly emphasized that Section 7 directs the Secretary (now

EEOC) to engage in 'efforts initially and exhaustively directed

through informal methods of conciliation, conference and

persuasion. 11/

The EEOC's argument that 'the policy that requires government

supervision of releases and waivers is at odds with one that

encourages expeditious resolution of disputes," apparently assumes

delay inherent from EEOC's supervision. It is unlikely that this

is the case or that any such increased delay is significant. Since

all ADEA claims must begin as administrative complaints, the EEOC

will already be involved in the charge processing and, more

importantly, must attempt conciliation pursuant to its obligations

under sections 7(b) or (d) of the Act. Any delay caused by EEOC

participation in a conciliation agreement has been envisioned and

sanctioned by Congress as necessary to protect the complainant.

Furthermore, Congress reconciled its concerns about administrative

delays by designing certain provisions of the ADEA that accelerate

the administrative process. See 29 U.S.C. Section 626(d): Oscar

Mayer & Co. v. Evans, 441 U.S. 750, 757 (1979) (quoting remarks

of Senator Javits). The EEOC's efforts at conciliation need not

be 'exhaustive.' See EEOC v. Prudential Federal Savings and Loan,

763 F.2d 1166 ClOth Cir. 1985). The policies favoring speedy

resolution and requiring EEOC supervision clearly do not conflict. 12/

Finally, the EEOC mistakenly assumes that the statutory

prohibition against unsupervised waivers discourages employers

from engaging in settlement negotiations. No support is offered

for this assumption and, in fact, Congress believed the opposite

to be the case. The prohibition against unsupervised waivers

'was intended to create an incentive for employers to voluntarily

accept settlements supervised by the enforcement agency .'
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Lynn's Food Stores, Inc. v. United States, 679 F.2d at 1353, citing

Sneed v. Sneed's Shipbuilding, Inc., 545 F.2d 537, 539 (5th Cir. 1977).

Supervised settlements should indeed be more attractive to employers.

They are less likely to result in litigation and even 
if challenged,

are more likely to be upheld.

Congress has specifically expressed its preference for EEOC

protection of the claimants' rights over any marginal procedural

efficiency that may result from permitting unsupervised 
waivers. The

Agency may not atte, to use its administrati% authority to reverse

that decision.

D. The EEOC's Active Involvement in the execution of ADEA

Waivers and Releases is Critical to Protect Older Workers

The proposed rule ignores several basic facts concerning older

workers, as well as the harsh realities they confront when 
they are

victims of age discrimination. Older workers, who are generally

unaware of their rights under the ADEA, are less 
likely to pursue

legal action, rarely have the resources to pursue 
an action upOn

discharge and therefore are particularly vulnerable to inequities in any

negotiation process with an employer. See cases cited at pp. 4-6

suora. Congress specifically recognized this vulnerability by

incorporating FLSA enforcement procedures that obligate the

agency to supervise the conciliation process.

The EEOC's reliance upon Runyan as the motivating factor for

the proposed rule ignores the most common characteristics of older

workers that prompted Congress to prohibit unsupervised waivers,

and generally increase procedural protections for 
those workers,

in the first instance. Unlike Runyan, who was a skilled labor

attorney, older workers are rarely knowledgeable about the ADEA,

or their employment rights generally. A 1981 Louis Harris Survey

conducted for the National Council on the Aging indicated thet

more than 50% of all workers in the protected class tiWe.. 40-701

were unaware of the protections afforded by the ADEA. 
That

statistic, standing alone, indicates that more than half of all

older workers could never execute a knowing and voluntary 
waiver

and undermines the EEOC's declaration that a 'blanket prohibition

against [unsupervised] waivers frustrates the interests of . . .

employees . . . .' To the contrary, more than 50% of all

protected employees must rely on that 'blanket prohibition' as their

exclusive means of protection.

Second, the EEOC's proposed rule overlooks the-fundamental

and practical difficulties encountered by age discrimination

victims who are discharged from employment. EEOC charge receipt
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statistics indicate that discharge, termination or involuntary

layoff is the most prevalent form of ADEA complaint; such persons

are also those for whom reemployment ia most difficult nationwide.

Annual statistics published by the Department of Labot's Bureau

of Labor Statistics indicate that almost half of all older workers

have no private pension coverage. In contrast to the Runyan

plaintiff, the average annual salary of older workers protected

by the ADEA is near $15,000. 13/ Cumulatively, these generic

characteristics (low salary, no pension, inability to find

employment) render ADEA victims particularly susceptible to

accepting modest termination bonuses or other minimal monetary

inducements in exchange for waiving far more valuable ADEA claims.

They are particularly vulnerable to attempts by employers to

(illegally) condition the receipt of earned employee benefits,

i e., vested pension benefits, upon the waiver of ADEA rights. 14/

It is this overwhelming class of age discrimination victims that

Congress had in mind when it incorporated the non-waiver provisions

of the FLSA into the AVEA.

The proposed rule will also result in litigation over the

issue of whether a waiver was voluntary or knowing, which would have

to be determined prior to any hearing on relief. Its effect would

be to create an additional and costly legal obstacle for complainants

seeking relief. Courts have been inclined to reject any procedural

requirement that imposes additional legal hurdles for complainants

pursuing their rights under the ADEA. 15/ And, as discussed above,

it is unlikely that employers would welcome the possibility of

increased litigation.

Another burdensome consequence of the proposed rule would be

to make it more difficult for age discrimination complainants to

hire competent counsel. Litigation under the ADEA is often complex

and expensive. AAP members frequently seek assistance in locating

attorneys to handle their age discimination claims and are often

confronted with a paucity of competent and willing counsel. The

prospect of litigating the waiver issue may make age discrimination

cases even more unpalatable for attorneys and thus make it more

difficult for complainants to retain counsel. The likely probability

of litigation arising from the waiver issue would also prompt

attorneys to seek larger retainers from ADEA complainants, many of

whom are financially hard-pressed to litigate even the merits of

their claims.
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CSONCLUSION

The proposed rule to permit unsupervised waivers is contrary

to the language, policies and spirit of the ADEA. This misuse of

the EEOC's authority to grant exemptions from the ADEA is., in

reality, an impermissible revision of the specific end exclusive

enforcement mechanism created by Congress in the statute. Those

persons intended to benefit from the special protection of the EEOC

are those who will be most harmed by the proposed rule. For the

reasons discussed above, the American Association of Retired

Persons objects to the proposed rule and urges the EEOC to

withdraw it from consideration.

RESPECTFULLY SUBMITTED,

American Association of Retired Persons

By:_______
December 6, 195 Sp'na F. Shtasel, rirector
(corrected, - J. Scott Marshall

December 13, 1985) Michels Pollak 4
Federal Affairs

1909 X Street, N.W.
Suite 600 t _ _i _,S 2, _ __ _ __/_ _ _ _ _
Washington, D.C. Christopaer U. flacgaronls, manager

20049 Cathy Ventrell-Nonsees
202/728-4730 Advocacy Programs, Worker Equity Dept.

FOOTNOTES

J/ Legislative Diatory of the Age Discrinination in IEploynent Act
64-89 (1981)

_,_21 Section 16(c) of the FLSA, 29 U.S.C. sec. 216(c), states:

The Secretary is authorized to supervise the paysent of thc
unpaid mininum -ages or the overtine compensation oving
to any esployee or employers under Section 6 or 7 of
this Act. and the agreenent of *ny eoployee to accept such
paysent shall upon payment in full constitute a yaivar by such
esployee of any right he say hsve under Subsectiop (b) of this
Section for such unpaid ainimum uages or unpaid overtime compen-
sation and en additional equal amount as liquidated dasages.

3/ Section 7(b) of the ADEA, 29 U.S.C. sec. 626(b), states:

The provisions of this Act shall be enforced in accordance vith
the povers, renedies and procedures provided in Sections 11(b),
16 (except for subsection (a) thereof), and 17 of the Fair Labor
Standards Act of 1938, as amended

4/ See also Pfeiffer v. Wrigley Co.. 755 F.2d 554 (7th Cir. 1985)
Tdiscussing recent attepcs to give extra-territorial application
to Title VIIvhich had been based on statutory language vith no
counterpart in the ADEA; the court found no basis for using Title
VII as guidance); Kennedy v. Whitehurat, 690 F.2d 951, 963-65
(D.C. Cir. 1982) (comparing federal eaployees' procedural rights
under Title VII end the ADEA); Herkel v. Scovill,Ioc., 570 F.Supp.
141 (S.D. Ohio 1983). See also La Chapelle v. Ovens-Illinois.
Inc.. 513 F.2d 286.288 13th Citr 1975) (certification of class
actions under the ADEA follous FLSA model, not F.R.CivFP.23 used
in Title VII class actions). Accord Lusardi v. Xerox Corp., 99
F.R.D. 89. 92 (D.N.J. 1983).

5/ in contrast to its incorporation of Section 16, the ADEA does
not incorporate section 253 of the FLSA, vbich promotes private
settlenents in limited circumstances.

f . -. s . o ;. , ., , , t - -.,:. ...,, :,,.. :,.
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6/ Accord Burns v. Equitable Life Asnurance Socie:y, 696 F.2d 21,
23 (24 Cir. 1982).

7/ The failure of the proposed rule to clarify the scope. application
and duration of unsupervised waivers executed pursuant to this
"exemptions poses special problems for ADEA complainants. See
discussion at pp. 13-l5,infra.

8/ In this case, the Agency improperly invokes its exemption authority
to resolve ohat it perceives to be conflicting statutory policies.
See discussion at pp. -12,infra

Examples of appropriately circumscribed exemptions include the
ecemption of bons fide ex-cutives fro. coverage of the AD£A pursuant
to sec. 12(t)(1) of the Act and the nov-expired exsemption for
tenured faculty members under *ec. 12(d). The regulations interpre-
ting the ADEA also contain *a apparent exteption for apprenticeship
programs. 29 C.F.R. see. 625.13. These exeeptions apply to speci-
fic types of individuals or categories of employment. The proposed
rule contains no suth limitations.

See amicus curioe brief of the ££0C in Kelly v. Weuconda Park
Disactcct No. 85-2390 (7th Cir., boief filed Oct. 28, 1985) (arguing
a difference in conerege of the ADEA and Title VII for state and
local government employers).

HR. Rep. No. 805. 90th Cong., 1et Sees., p 5, reprinted in 1967 U.S.
Code Cong. 4 Ad. News 223. 2218; H.R. Conf. Rep. No. 950, 95th
Cog. . 2d Seas. p.12 r in iA in 1978 U.S. Code Cong. S Ad.
News 504. 534; 124 Cong Re. 780. 7882 (1978) (reaarks of Rep.
Qui ).

The eZOC also poito to Section 2(b) of the ADZA, 29 U:S.C. sec
62;(b), as evidence of a preference for voluntary settlement.
Section 2(b) states that one of the purposes of the AD£A is "to
help employers and workers find ways of meeting problems arising
from the impact of age and employment." This general purpose
provision certainly cannot override the specific procedural protections
given to workers under other sections of the Act. Furthermore,
sec. 2(b) is directed at the cooperative ducational and research
programs authorized by sec. 3 of the ADEA.

See Cost of Wandating Pension Accruals for Etployees Aged 65-69
(William M. Mercer Heidinger. Inc. 1985).

See Attschaent I co these Cooments. This letter to AARP from one
of its members illustrates a common situation faced by older workers
at the point of forced retirement. The older worker was told by
her employer that she had to sign a release agre ment waiving
her ADEA rights or forfeit her pension and severance benefits;
the employee was not told that she was lawfully entitled to her
pension and aeverance benefits notwithstanding any ADEA claims she
may have. Ho other consideration "as offered for usiver of her
ADEA rights. The older worker wrote to AARP seeking advice on her
"pension rights" and indicated her lack of knowledge of the protec-
tions afforded by the ADEA. The employer had confronted her with
forced retirement and the release three days prior to her discharge.

See Curto v. Sears, Roebuck 6 Co.. 552 FPSupp. 891,9CO (N.D. Ill.
1982). Accord Burns v. Equitable Life Assurance Co.. 696 F.2d
at 24.
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- .A ' . cl rtf.tITr

Agreemeitt by and between , Iereinafter "F-plnyee." and virixrus

INsuRNcz or WAUSAU A lmutual Company, hIrcinafter Com"a`y.

llT1tSSO I!:

ViIEREAS. the Employee's employsWnt vwitf tie COmpA"y is ben"r teratinstud as part

of a 'required reduction in ataff;` and

WiHEREAS thu Fmployee Is eligible for early retirement tnder tie renslo" Nan

of Wausau Insurance Ccsapan ea nd lia a minimum of twenty-lve full years of'

employment with tle Company: and

WHE£REAS, che Employee and the Company desire to cnter Intu an nrranGemcnt to

provide dismissal pay - -

THEREFORE, in consideration of tile mutual covenants ind promincs contained

herein, the parties agree as follcwac

1. The Employee slial treite from employme t with, the Comsja y effective

June 30, 1953. TI.. Employee's last worki,,g day shall be June 14, 198S.

2. Tbe Company acreen to pay to the Employee a 1-ymeot of $216.61 per month

(subject to withholdlig and deductions) for t anty-Lour mosiths, co..mencl.r,

on July 1, 1985. Such monthly payments shall cease on Juse 1, 1907 (lost

payment date).

In tle event of tle Employee's death, remalnlig monthly payments, if any.

shall be pald to tle Employee's estate.

3. payment for uoused vacntion days and personal holidays 
for 1913 will be

made to Employee in addition to thle amount atipulated Ln paragarapl 2

above.

4. In considerotion for the monthly payments hereunder, the Employee a*roass

upon esecution of this Agreement to remise, release and discharge the

Company from any and all action, actions, causes end causes of action,

suIts, debts, sums of money and any other claims In In or in equity

against tie Company that the Eiployea cver had, row has or hereafter shall

have for or by reason of any matter, cause or thiwn whatsoever arisinG out

of or by virtute of the Employee's employment or trtircmcnt Itrom employuent

with the Company. _ _ _

5. Employee acknowledges and agrees that th:e above reeaoe is. hereby

Incorporated into this paragraph 5 by reference and sal~l fully apply to

all rIghts (includinl; any rights to 4ttorney's fees and eosts) to proceed

against the Compnny under any federal, state or local discrlminatlon law.

Employee gives said release voluntarily wuth knoweidce of all Employee's

rights under such laws. Employee further agrees to ,teriter cooperate nor

perticipate In any proceeding by a federal, state or local governmentdl

agency against the Co*npasly arlsIng out of tle Emrpayrc'* em;pla-mlit or

retirement from employsel&t with the Company.
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6. ry-ente to be received by Fmployce lereunder are in addition to and not In

lieu of asy benefits to vSich Employce n.y be entitled under any employee

benefit pls sponsored by the Comprny. Includlnr but not 1imtted to the

Pension Plan of Wausau Insurance Componiesa PROVIDED tiat, payments under

paragraph 2 above ore In lieu of any nmount pcyable under the Company'4

"dismissal pay policy" or "reduction In staff dismissal pay policy" and
Employee hereby aivnte cny richt to any payeents under such policies or
plans.

7. Tle Employee holl- not have tle-po.er to trnnsalcr, namln, anti;ipate,
mortgage or otherwise encumber in advance assy payments hercunder, nor wisll
such paymessts be subject to seizure for the payment of public or privete
debts, Judcnsmts, alimony or separate manintesnnce, or be trssslsferable by

operation of law In the event of bankruptcy, Insolvency or otlscr'tse.

e. Tle invalidity or unct:.orceobility of any provlisln of this Agreement elslul
In no way effect the validity or enforceability of ry other provision.

9. This Aareement cosstitutes tle entire nareemect between tie partice. and

each party understands that there are no otser oral usdcratadind s or

agreements other than those sot out herein.

IN WITNEES5 WIlEnEOr, the parties Iave executed this Agreemcnt on the dates set
forth belov.

F SLOYERS IN§URA1102 CF WAUSAU A Hiutual Company. "Compaoy"

Senior Vice rresident, Services

, 'Epoe'.aC.

%unoel, 1EnpLoye~t'
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2N iU.S. EQUAL EMPLOYMENT OPPORTUNrIy COMMSSION
Washington. D.C. 20507

-1JL28 ssr ESj: 2 : I 5 0
fL 'f iC 1 -'g

PURPOSE: Action

Action Requested by:
Elizabetb H. Thornton
Associate Legal Counsel
Coordination and (uidance Services

NX(ORANDD

TO Cynthia C. Hattheas
Esecutive Officer
Executive Secretariat

FRiOM Elizabeth H. Thornton
Associate Legal Counsel
Coordination and Guidance Services

SUBJECT Proposed Final Rule package on unsupervised waivers under the ADRA

Ye are requesting that the above-referenced package be circulated to the
Cissioners at the earliest possible tine. The Coission is scheduled to
consider this matter at the July 30th meeting.

We have attached a very recent decision by the 06ited States Court of Appeals
for the Fifth Judicial Circuit on the waivers issue. Eual iRn et
Opportunity Commission v. Cosair. Inc. No. 8O-1806 (JiJ16987) his
holding has been incorporated into the proposed Preamble and Final Rule.

For further information, plese contact Elizabeth M. Thornton, Associate
Legal Counsel, an 634-7643

Attachments

AMA, U.S. EQUAL EMPLOYMENT OPPoRTUNIrY COMMISSION
Washington. D.C. 20507

-Ii 28 S8T

H04ORANDUK PURPOSE: Action

TO : Clarence Thonas
Chairman

R. Caull Silberman
Vice Chairman

Tony E. Callegos
Cooniaioner

Evan J. Temp, Jr.
Coonissioner

FROM Richard D er0i.D .
Legal Counsel

SUSJECT Discussion of issues with respect to the Commission's Notice
of Proposed Rulenaking for an exeaption sllowing for
unsupervised waivers under the ADEA
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Introduction

This nenorandun presents a discussion of Issues with respect to the Commission's
Notice of Proposed Rulemaking (NPRM) for an exemption allowing unsupervised
waivers under the ADEA. The issues were developed largely from the comments
received during the 60-day cocmment period following publication of the NPEN
in the Federal Register on October 7, 1985 (50 P.R. 40870). A summary and
review of the comments was prepared by this Office and distributed to the
Commission on February 10, 1986.

Attached to this memorandum is a draft Preamble and Final Rule incorporating
our recommended changes. I/ The proposed Final Rule states that a release of
prospective rights or clalims will not be permitted and that consideration in
exchange for a waiver or release cannot include benefits to which the employee
is already entitled. to addition, the Final Rule now includes a list of
relevant factors that the courts have identified when analyzing whether or
not a waiver wVa executed in a knowing and voluntary manner and also provides
that a waiver may not be used to justify interfering with sn employee's
protected right to file a charge (see Cosmair below). The en banc decision
by the Sixth Circuit in Runyan v. National Cash Register COr .7,87 F .2d 1039
(19gb). cart. denied, 55 U.S.L.W. 3234 6,1986) is also
incorporated in the Preamble discussion. Runyan holds that unsupervised
waivers of ADEA claims in cases involving bons fide factual disputes are
permissible. Accord Equal Employment OppotunitF Commission v. Cosnair. Inc.,go. 86-1806 (5th Ci July 16, 1987) (discussed at issue 7, infrt), Lancaster
v. Buerkle Buick Honda Co., 809 F.2d 539 (8th Cir. 1987); Moore v. McGrawbdison Co., 804 F.2d 1026 (8th Cir. 1986).

Issue I

Whether to add specific language stating that waivers of prospective ADEA
rights are invalid

A number of co.menters questioned whether the NPR#'s waiver exemption night
be interpreted as permitting prospective application (waiver of rights or
claims for acts occurring after the time the wainer or release is executed).
Some suggested that a specific prohibition against recognizing a waiver of
future claims should be added to the proposed rule.

A specific statement or provision prohibiting waiver of future clains was not
included in the NPRM because Title VIl case law concerning waivers of statutory
rights, referred to in the NPRY as applicable to ADEA waivers, precludes such
waivers. See Alexander v. Gardner-Denver Co . 415 U.S. 36, 51 (1974); see
also United States v Allegheny-Ludlun, Industries Inc., 517 Y.2d 826, 856TTER Citr. 195 cert denied, 425 U.S. 944 (1976). Despite the clear
judicial pronouncements on the impernissibility of prospective waivers under
Title VII and the fact that the NPRM specifically referred to the applicability
of Title VII precedent, considerable concern about prospective applicatioo of
the proposed regulation has been evidenced.

Bccormndation

We strongly recommend that specific language prohibiting waiver of future
claims be added to the Preamble and the Final Rule. The leading cases under
Title VII concerning waivers, cited above, preclude waIvers of future rights
or claims. By clearly stating that this principle is an integral part of the
Commission's ADEA waiver position, we can put an end to public concern on
this issue.

Issme 2

Whether to add specific standards or crtteria to the rule for determining
when a waiver is knowing and voluntary"

There were numerous comments in response to the specific request in the
NPRM for discusaion of whether It is necessary to develop and publish in our
rule particular standards to determine if ADEA waivers are knowing and
voluntary." Several coomenters expressed opposition to the wisdon or need
for such standards, while others believed that some criteria were necessary.

1/ The subject of unsupervised waivers under the ADEA was discussed at a
oeeting of the Special Assistants on April 29, 1987. A nuober of suggestions

offered at that time have been incorporated in the proposed Preamble snd
Final Rule.
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The nest commo ratiouale given In oppoSition to specific standards was that
the knowing eod voluntary nature of a waiver iL beet determined by the courts
on a case-by-case basis as is done under Title V1I. Coenters also expressed
the belief that formul-ting such staodards Lo the bsenoce of specific facts
would be difficult and inevitably would involve the Commssion in supervising
waivers.

The comenters favoring the development of standards for knowing and voluntary
waivers generally thought that such criteria would be helpful in assuring thet
persons would be given full explanations of their rights and options before
waivers are sought and, thus, later controversy could be avoided. Some specific
atandards that were suggested Included:

(1) Requiring that the agreement be in writing, In understandable
lauguage, and clearly waive the employee's rights or claims
under the ADRA;

(2) Providing a reasonable minitsm period prior to execution
to allow an employee to analyse the waiver agreement;

(3) Requiring that the waiver be written in plain rnglish;

(4) Requiring advice to an employee that he consult an
attorney;

(5) Providing language that would put the employee on notice
that entering into the agreement may well foreclose his or
her rights under the ADEA.

Recoendation

We recomend against establishing particular standards as absolute requis-
ites to any determinination that an unsupervised ADEA waiver is "knowing and
voluntary.' Title VII case law on waivers has generally considered some or all
of the criteria cited above but on a case-by-case basis. Flexibility to assess
waivers within the context of a given factual setting is critical. Requiring
that every waiver contain specific provisions to be -knowing and voluntary'
would tend to place form over substance In the context of the particular
factual circumstances that arise. The standards of review developed and set
out in Title VII case law (cited in the NPRMt as applicable to ADEL waivers,
see p. 2 of the preamble) mnke such formal criteria generally unnecessary.
We do recommend, however, describing in the Final Rule certain relevant
factors along the lines of the suggested standards or criteria cited above
that will be considered by the Commission In evaluating waivers thet cone
before It. The proposed Preamble and Final Rule note that the Indicators
are presented as examples only. Other factors not listed my be important in
evaluating 'knowing and voluntary" and not all of the enuerated indicators
need be present for a waiver to be valid.

Issue 3

Whether to add languge in the rule to require that 'knowing and voluntary-
waivers under the iDEA can involve only contractual gre~ents that are
intended to resolve actual asserted or kno clams of age discrimination

This asserted or "knowsn" clams criterion for "knowing and voluntary' waivers
(either by the tiling of an ADEA charge or by an assertion of age discrimination
made by employee to employer) would require the giving of actual notice in the
waiver or the claims or rights being vaived In addition to the requirement that
waivers be negotiated without fraud or duress. The concept of an asserted or
"known" claim arises from the factual circunstances of most Title VII case law
(again, Title VII case law regarding waivers is cited as applicable precedent
in the NPRMJ where waivers or releases generally have been judicially reviewed
only in instance where a legal claim had been specifically asserted, usually
by means of a charge having been filed. See Title VIT cases cited in SpR7:
Pilon v. University of Minnenota, 710 F.2d 466 (8th Cit. 1983); Lyght v. Ford
motor Co, 643 F.2d 435 (6th Cir. 1981); ZEOC v. T.I.M.E. - D.C. Freight, Inc.,
659 P.2d 690 (5th Cir. 1981); Cox v. Allied Cheaicol Corp.. 538 F.2d 1094 (5th
Cir 1976), cert. denied, 434 U.i l05s (1978); Watkins v 5cott Paper Co,530 F.2d ll5th Cl975) However, the court decisions generally have
not discussed the issue of whether an asserted claim is required for a valid
unsupervised waiver under Title VII.

The argunent against requiring an actual asserted or "known- claim or
preexisting dispute for a waiver to be valid ti that employees should be
presuned to be aware of their rights under the ADEA. A knowing waiver of these
rights should be recognized at any time whether or aot the employee Involved
believes that his ADmA rights have been violated. To require an asserted or
-oUwnv' claim or dispute as a condition for a waiver would Invalidate the
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najority of waivers, in which employees do not believe ADEA violations have
occurred, and legitimnie only the much analler number of waivers that are
entered into by ecployees who have previoualy indicated that they suspect
illegal age discrimination. Such a requirement, it is argued, would inhibit
the expeditious resolution of potential ADEA claims and discourage the granting
of enhanced benefita In exchange for waivers.

Recomeendation

in the NPRh the public is directed to Title VII case law on waivers for
guidance as to knowing and voluntary standards (Presable at p. 6). Under
that case law, the issue so to the necessity of an asserted claim generally
is not diacussed because the waiver or settlement hae been entered into after
a charge ia filed. There is some ADEA case law that appears to require an
asserted conflict or diapute before rights mny be waived or a clatm settled.
See ESOC v. United States Steel Corp., 583 F.Supp. 1357 (W.D. Pa. 1984); Runan
v. National Cash Register Corp, 573 F.Supp. 1454 (S.D. Ohio 1983), aff'd, 7a7
F.2d 1039 (6th Cir. 1986), ert. denied, 55 U.S.L.W. 3234 (No. 86-9 Oct. 6,
1986). We believe, however, that requiring an asserted clais would not be
productive. The basic requirement of -knowledge" or -knowingness' regarding an
eaployee'a righta under the ADEA can be assessed without requiring that a claim
bas been actually preaented to the employer or the EEOC. Because of the limit-
less number of factual settings that could arise, a caae-by-case evalnation of
employees' 'knowledge- of their rights (using criteria discussed earlier under
Issue 2) appears to be the soundest approach to this issue.

issue 4

Whether to add language to the rule defining valid consideration and stating
that waivera cannot be in exchange for enployeet benefits to which the
employee is already entitled

Generally, case law on waivers, including Title VII case law, has evaluated the
adequacy of consideration not on the basis of whether a party received as much
as he might have had the dispute been litigated and won, but rather whether he
received anmething of value to which he was not already unquestionably entitled.
The argument against any attempt at requiring or discussing valid consideration'
for ADUA waivers is that the rule or exemption would need to define the tern
with sufficient precision to rover a vast array of factual circumatances. Many
coenters believe this is a concept that is best left to the courts to raise
and define on a case-by-case basis as has been done under Title VlI.

Reconmendat ion

We recomeend that the rule have language added to specify that consideration in
exchange for a waiver under the ADeA cannot include employment benefits to which
the employee is already entitled. This language would merely create a floor or
bottom line concept generally recogniced by courts in waiver or settlement
cases,seee, e. & Munya v. NCRdCororation, 573 P. Supp. 1454 (S.D. Ohio,
1983), as to what constitutes adequate or valid consideration. We reconmend
against, however, attempting to further define 'valid consideration' in the
rule because of the need to make such a determination of validity on a case-by-
case basis.

Issue 3

lihether to remove or revise the least sentence of the NPRh, which states that:

No such waivers or releases, however,
*hall affect the Coummission'a rights and
responsibilities to enforce the Act.

Sev-ral comnters expressed a preference that this sentence be removed
or that other language be substituted. One specific suggestion was to amend
it iS order to make clear that the Commission will not seek relief for
individuals who have knowingly and voluntarily executed releases and waivers
of their ADEA rights. The amended language also could make clear that the
Coomisaion will not routinely evaluate waivers but will review waivers of
ADEA claims only when a charge is filed or when a waiver is raised in an
investigative context.

Leaving the present NMRM language as it is emphasizes that the Commission
is both ready to look into whether waivers are knowing and voluntary (or exe-
cuted under duress or fraud) and to enforce the Act whenever the Commission
believes there is a public interest in doing so. For example, where a company
policy comes to the Commission's attention by way of contact from an employee
who has signed a waiver and that policy appears to be a clear violation of
the ADEA, the Commission will not be estopped from pursuing the enforcement
of the ADEA en behalf of other employees regardless of the individual's status
after the waiver agreement. See Equal Em'ployent Opportunity Commission v.
Cousoir. Inc. No. 86-1806 (July 16 1987) (discussed at Issue 7, infra).
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Recozzendation

We recozrand that the present language in the last sentence of the bPRM
be left intact. As presently worded the provision reserves na.Imum flexibility
and discretion for the Commission in determining what best serves the public
interest in the enforcement of the ADEA.

Issue 6

Whether to delete or modify the paragraph in the NPRLt preamble (in light
of the Sixth Circuit's en bane decision in Bunyan stating that under
Fair Labor Standards Act procedures and case law unsupervised waivers
may be precluded

The NhtM states that FLSA case law precludes unsupervised waivers and
the application of these enforcement procedures to the ADEA could preclude
unsupervised age waivers. Since publication of the NPlN, however, the Runyan
en baec decision has recognized the permissibility of certain unsupervised
waivers (whenever there are bona fide disputes over factual issues) under the
FLSA and the A4EA.

The underlying liability question in the Runyan case, like most other ADEA
cases, involved a factual dispute over the employer's motive or Intent and not
a legal issue. In addition, the complainant in Runyan was a labor law attorney,
and he was not alleging any duress or overreaching on the part of the employer
in obtaining the agreement. The en bant decision (787 F.2d at 1043) distinguish-
ed between the ADEA and the PLSA on the basis of congressional intent as to
the categories of employees to be protected (FLSA secures -the lowest paid
segment . . . . a subsistence wage' while ADEA deals with 'different segment of
employees, many of whoa were highly paid and capable of securing legal assistance
without difflculty.-)

Even while emphasizing Runyan en bane in the Preamble, the Coission might note
that one appellate court views YLSA precedents that are discussed in the Preamble
at pp. 4-5, as completely rejecting unsupervised FLSA waivers See L 'a Food
Stores Inc. v. United States Dept. of Labor, 679 F.2d 1350, 134-5f(llth
Clr. 1982) Thus, the need for a rule or an administrative exemption permitting
unsupervised ADEA waivers in this circuit would likely remain as previously
discussed in the NPRM.

Recomendstion

We recommend that the Preamble paragraph discusasing section 7(b) of the
ADEA and FLSA case law limitations on waivers be modified In light of the Runyan
en bant decision (as has been done in the current proposal). That important
decision clearly recogniaes unsupervised waivers under the FLSA and A4EA involv-
Ing resolutions of factual disputes and thus clarifies and distinguishes these
types of waivers left uncertain in the O'Neill and Calni FLSA cases cited in the
Preamble to the NPYM. The en banec decision goes a Oiigway toward resolving the
uncertainty as to unsupervised ADEA waivers articulated in the Preamble to the
NPRN. Accord Equal Employment Opportunity Comssion v Cosmair. Inc., No. 86-
1806 (5th Cir July 16, 1987); Lancaster v. Zuarkle Buick Honda Co. 89 P2d 539
(8th Cit. 1987); 6oore v. cCraw Edison Co, 8D4 Y Zd 1026 (8th Cit. 1986). This
fact is clearly emphasized in the current proposal (Preamble. p. 5).

in addition we are reco=onding and have included language emphasizing that
to the extent that any arguable conflict with Runyan en bane can be found in
other circuits, i.e., Lynn's Pond Stores the Commission's exemption authority is
being used to permit unsupervised waivers involving factual disputes under the
A4EA in those jurisdictions. Similarly the Commission's exemption authority
under section 9 of the ADEA is being exercised to permit such unsupervised waivers
where Bunyan en bane leaves uncertainty. i.e., situations where an saserted
claim under the ADEA has not been made either to the EEOC or to the employer but
the waiver is found to be knowing on the basis of all the circumata.n.es involved
(Preamble. p.

6
).

Issue 7

Whether to add language stating that it is unlawful retaliation under section
4(d) of the ADEA for an e lo er to take any adverse action against a former
employee because that ep oyee filed a charge with the EEOC or otherwise
participated in an investigation

In a very recent decision, the United States Court of Appeals for the Fifth
Jmdicial Circuit joined the Sixth and Eighth Circuits in specifically upholding
knowing and voluntary- unsupervised waivers under the ADEA. Equal Fq10 nt

Opportunitv Conmission v. Cosmair. Inc. No. 86-1806, slip. op. at 5147 (July 16,
1987). While upholding the use of unsupervised waivers under the ADEA, the court

also drew distinct boundaries for such waivers:
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Cosmair represented . that the parties
intended that the release wa ive (the em-
ployea's] right to file a charge
[Wie hold . . . that a waiver of the right
to file a charge is void as against public
policy .

Since [the employee) could not waive his
right to file a charge, he did not breach
the release when he filed a charge . . .
Cosmair terminated ithe employee's] sever-
ance payments [consideration for the wai-
vern solely because he filed a charge.
Since Cosmair had no legal excuse for sus-
pending payments, this constitutes retali-
ation [under sec. 4(d) of the ADYAI

Cosmair, lip op. at 5145.

The Conmission may wish to incorporate the above quoted principles from Cosmair
into the Preamble and Final Rule.

Recommendation

We recommend that this position be specified in the Preamble and the Final
Rule so that the Coamission's regulatory position is consistent with its liti-
gation position (accepted by the Fifth Circuit) articulating the essential
nature of the charge and investigatory process to the enforcement of the ADEA
(Preamble, p.6). Without such a prohibition against retaliation for filing a
charge or cooperating in an investigation, releases would be largely i sne
from a Commission determination as to whether they were executed in a knowing
and voluntary manner. Further, Commission investigations would be thwarted with
regard to whether there is a policy or practice of discrimination affecting
other employees. Employers should be provided with clear notice that waivers,
if knowing and voluntary, can bar ultimate recovery on the merits of a claim
but can never bar a person's right to present the waiver to the Commission for
its scrutiny.

Issue a

Issue a second NPRM before promulgating a final rule or exemption

While not required by law to publish a second NPRM, the Commission may wish
to consider taking such action to insure the fullest possible participation in
the regulatory process. Such action would be particularly useful where, as
here, the issue is of considerable import under the AfDEA, an interpretation has
never existed on the subject, and the exemption/rulemaking process of the ADEA
has not been used previously by the MOC. Also, where substantial modifications
are made In a proposed final rule, a second NPRM is advisable in order to
assure full public comment and participation and to avoid later challenge by
interested parties that the Commission ignored the -public interest- by not
fairly foreshadowing the final rule in Its NPRM. This procedure would, of
course, be more time consuming than issuing a final regulation that explains
what changes are being made from the NPRM and why they are being made,

Reco nendation

While it cannot presently be known if significant substantive changes will be
made to the NPRF in fashioning a proposed final rule, the Office of Legal
Counsel does not believe It will be necessary to publish a second NPRM based
on the changes that we can anticipate at this time. (Revisions made after
the Special Assistants' meeting have not changed our view.) If, however,
substantial modifications are made in the proposed rule, a second SFRM would
be advisable for the reasons specified above and in order to come within the
general policy recommendations of the Administrative Conference of the United
States for insuring maximum public participation in the regulatory process.

PREPARED BY: Coordination & Guidance ServIces: John Light:JCleary:EThornton:
MN:7/8/87

FOR FURTHER INFORKATION, PLEASE CONTACT: Joseph N. Cleary, OLC, ADsA Division
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Equal Employment Opportunity Comssion

29 C.F.R. Part 1627

Legislative regulation and administrative exemption allowing for non-EEOC
supervised waiwers under the ADZA

Agency: Equal Employment Opportunity Coission

Action: notice of Final Rule

Suary: The Commission hereby provides notice of a legislative regulation and
administrative exemption (under Section 9 of the Age Discrimination in Employment
Act of 1967 (ADEA) and 29 C.F.R. S 1627.15) allowing for non-EEOC supervised
waivers and releases of private rights under the ADEA.

Effective Date: (Insert date 30 days after publication in the Federal Register.)

For Further Information Contact: John K. Light at (202) 634-7643.

Supplementary Information: Section 9 of the ADZA, 29 U.S.C. S 628, grants
the Commission broad authority to promulgate interpretive guidelines and
legislative regulations on both procedural and substantive matt ers. Section
9 also authorizes the Commission -to establish such reasonable exemptions to
or from any or all provisions of [the ADEAJ as (it) may find necessary and
proper in the public interest." The Commission hereby promulgates a legislative
regulation and administrative exemption under Section 9 of the ADEA and 29
C.F.R. 5 1627.15, allowing for waivers snd releases of private rights under
the ADEA, 29 U.S.C. 5 621 et se.

A Notice of Proposed Rulemaking (NPRm) regarding this rule was published
in the Federal Register of Monday, October 7, 1985 (50 Fed. Reg. 40870) with
a sixty-day period for public comment. In all 36 written comments were received,
with 23 generally supporting the NP2M and 13 generally opposing It. A substan-
tial number of the cmenters favoring and opposing the PREM simply stated
this fact without significant substantive discussion.

Because the framers of the ADER were concerned that delay would prejudice
the claims of older workers, one of their central goals was to insure expedi-
tious resolution of disputs. See 113 Cong. Rec. 7076 (gemarks of Sec.
Javits); Burns v. Equitable lfe Asu-rance Society. 696 F.2d 21. 24 n.2 (2d
Cir. 1982). The Commission believes that requiring government supervision of
releases and waivers is at odds with this congressional goal. Accordingly,
the Commission has determined that it Is necessary and proper in the public
interest to permit waivers or releases under the Act without the Coamission's

supervision or approval, provided that any waivers of ADEA rights in such
agreements are 'knowing and voluntary.- But after considering the comments,
the Commission believes it is also important to provide guidance on the standards
for determining whether waivers are 'knowing and voluntary." The final rule
also makes it clear that waivers of prospective rights or claim ill not be
permitted and declares that a waiver of the right to file an EEOC charge Is
void as against public policy.

Responding to the specific request. in the NPRM that comments address
whether it is necessary to develop particular standards to determine whether
waivers are 'knowing and voluntary,- commenters were sbout evenly divided
between those who espressed opposition to the wisdom or need for sny specific
standards and those who believed that some standards are desirable. Those
comenters against development of particular standards generally believed
that whether a waiver was "knowing and voluntary" could best be determined by
the courts on a case-by-case basis as under Title VII or that such standards
would be difficult for the Cosmission to formulate and would involve the
COmmission in supervising waivers. Some of the commenters believed that
workable standards could not be drawn because of varying factual circumstances
involved in waivers.

Those comments favoring the development of standards for "knowing and volun-
tary" waivers generally thought that such standards would be beneficial In
Insuring that waivers were transacted in a "knowing and voluntary" manner and
thus would avoid later controversy. Several comments in favor of establishing
standards included specific suggestions as to standards that should be used.
These suggestions Included simply citing that the waiver or release was
"knowing and voluntary" and giving the esployee one week to review the document,
making specific reference to the issue of 'duress,' and presenting multiple
item lists of considerations. These latter included suggestions that, in
addition to those specified above, the waiver or ralease be written in plain
English, provide more than token consideration, not deal with a benefit to
which the esployee was already entitled, concern only prat acts, include a
statement that the agreement ws not an admission of liability by the employer,
and provide that the employee would not file suit.



728

While the Comission recognizes that the presence or absence of one or more

standards would not be dispositive of whether a particular waiver Is "knowing

and voluntary,' it does believe that relevant factors indicative of "knowing

&ad voluntary" action can and should be articulated in the Final Eule. Thus

the rule contains guidance as to what the courts have previously regarded as

indicative, and what the Commission is likely to find supportive, in demon-

strating that a waiver is 'knowing and voluntary.'

It should be noted that the indicators or standards listed below are

preaented as examples, not as limitations, for assessing the validity of

waivers. Other factors that are not listed may be used in evaluating knowing

and voluntary' and not all of the following indicators or standards need be

present in every case for a waiver to be valid. The Comeission wishes to

e phasize that waivers challenged as not "knowing and voluntary" will be

evaluated on a case-by-case basis and the Commission will look to the substance.

not to the form of the waiver agreement.

Following the principles established under Title VII case law, the

Commission would expect valid waivers to incorporate or conform with the
following fundamental indicators or standards:

1) The aSr.eent was in writing, in understandable language, and clearly

waived the employee's rights or claims under the ADgA;

2) A reasonable period of time was provided for employee deliberation;

3) The employee was encouraged to consult with an attorney.

Another provision In the Notice of Proposed Rulenaking that drew several

comments is the sentence that states:

"No such waivers or releases, however, shall affect
the Co-lsiton's rights and responsibilities to
enforce the Act.'

Several commenters suggested this sentence be roved or other language

substituted, making it clear the Commission will not routinely evaluate

waivers but will review waivers of ADEA claims only when a charge is filed or

where a waiver Is raised during an investigation In addition, some commenters

suggested language stating the Commission will not seek relief for individuals

who have "knowingly and voluntarily" executed releases and waivers of their

ADEA rights.

After careful assessment of the comments and its enforcement responsibili-

ties, the Commission has concluded that the present language of the provision

reserves the necessary maximum flexibility and discretion for the Commission

in determining what best serves the public interest in the enforcement of the

ADEA. See E uel Employment Opportunity Commission v. Coanair, Inc., No. 86-

1806 (5th CiT. Jy 161951).

A number of comments addressed "waivers of prospective rights" and the

question of "valid or adequate consideration." In accordance with suggestions

made by several coennters, the final rule has been changed to indicate

clearly that release of prospective rights or claims will not be permitted

nor will consideration be recognized that includes benefits to which the
esployee is already entitled by law or contract.

In promulgating this rule the Commission has taken into consideration the

fact that courts have consistently recognized that Congress has expressed a

strong preference for voluntary settlements of employment discrimination

claims aod that Title VII of the Civil Rights Act of 1964. 42 U.S.C. 5 2000e

et sea.. permits emolovers end emplovees to settle disoutes bV using waiver

agreeents as long a* the waiver of rights and release of potential liability

is "knowing and voluntary.' Alender v. Gardner-Deaver Co., 415 U.S. 79, 88

u.14 (1981). There is a similar preference for voluntary resolution of

disputes under the ADEA. See 29 U.S.C. 5 626(d) (efforts at conciliation,
conference, and persuasion to be made before resort to litigation). The

Supreme Court has noted that Title VII and the ADEA share a common purpose
and that similar provisions should be similarly interpreted. Oscer Meyer 5

Co. v. Evans, 441 U.S. 750, 756 (1979).

This conclusion is supported by section 2(b) of the ADEA which firmly
establishes the goal of encouraging "enployers and workers Itol find ways of

meeting problems arising from the impact of age on employment." 29 U.S.C.

S 621(b). moreover, the framers of the Act were concerned that delay would

prejudice the claims of older workers and one of their central goals was to

insure expeditious resolution of disputes. See 113 Cong. Rec. 7076 (Renarks

of Sen. Javits); Burns v. Equitable Life Assursnce Society, 696 F.2d 21, 24

n.2 (2d Cir. 1982).

The Commission has concluded that this exemption serves both purposes
by allowing amicable resolution of disputes end releases of rights for
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valuable benefits, without bureaucratic oversight and delay, where such
releases are in the mutual interests of both enployees *ad employers. Re-
quiring govermoent superviion would delay the provision of valuable benefits
or additional compensation to older enployees who freely choose to release
their ADEA rights or clains, and tend to discourage esloyera from offering
such enhanced benefits to older workers. This rule is therefore intended to
give older workers naxim freedom of choice. To do otherwise would perpetu-
ate the stereotype that older workers need the protection of a paternalistic
govermoent.

The exemption does not affect the rights of victim of age discrimination
who do not wish to settle their clams. The Commission sill ensure that
individuals who decline to sign waivers receive all conpomation and benefits
to which they are otherwise entitled. If an Individual wishes EEOC supervision
of a settlement, be or she may file an EEOC charge. Furthermore, It Is the
Commlssion'o position that a waiver cannot prevent an employee from filing a
charge with the Commission (see EEOC v' Bosniar. nc. EN. 86-1806 (5th Cir.
July 16, 1987) ('A waiver of the right to filea charge is void as against
public policy.')), and that older employees are protected from retaliation if
they seek to challenge an executed waiver not knowing and voluntary or
otherwise invalid.

Section 7(b) of the ADEA, 29 U.S.C. 626(b). Incorporates the enforcement
provisions of the Fair Labor Standards Act (PLSA), 29 U.S.C. 1 201 at !a.
In Lorillard v. FOns 434 U.S. 575 (1978), the Suprene Court held that not
only the FLSA enforcoent provisions but also preADEA case law dealing with
enforcement of FSA rights were Incorporated into ADEA section 7(b). While
the FLSA like the ADEA Is silent on whether an employee can release his or
her rights under the Act, the case lav on contractual waivers of FLSA rights
does not permit waivers of bona fide disputes as to coverage or liquidated
dasages without goverment supervision. Brooklyn Savins Bank v. O'Neil,
324 U.S. 697 (1945); Schulte, Inc. v. Gan-i 328 U.S. lS (1946).

However, the Commission believes the enforconent provisions of the FLSA
that are incorporated into the ADEA must be viewed in the context of the
different policy considerations underlying the two acts. Cf. United States
v. Allehen- Ludlu Industris Inc., 517 F.2d 826, 861 (5th CIr. 1975),
cert. deed, 25 D.S 944 (15*6) (Th ONeil-Schulte line of cases 'were

tied closely to the mandatory tern. of particular statute, the labor conditions
that prnduced those statutes, and what the Court belhaved was a clearly dis-
cernible congressionl intent.') The YLSA 1i minimum wage statute. The
factual issues in FLSA cases concern the number of hours worked and the rate
of pay and are generally 'amenable to determination with some precision.'
(Bunyan v. National Cash Register Cor ., 787 F.2d 1039, 1044 n.8 (6th Cir. 1986),
c.. denied, 107 S. Ct 178 (1986)); under the FLSA there is an absolute
presumption that any unsupervised waivers of minimum wage rights would necessarily
be against public policy (see Brooklyn SavIns Bank v. ONeil, supre). There is
no such presumption under Title VR I United States v Allegheny- Ludlum Indus-
tries. Inc., !upra; Boners v. General Electric Co. 781 F.2d 452 (5th Cir. 1986)
('A general release of Title VII clai does not ordinarily violate public
policy.') The substantive rights protected by the ADEA are closely analogous
to the rights protectd by Title VI:. Moreover, as earlier noted, the ADUA and
Title VII share a co=on purpose of encouraging the voluntary expeditious
resolution of disputes. Accordingly, the Commission believes that mandatory
government supervision of ADtA releases would not serve the purposes of
the ADEA and that unsupervised ADEA releases, like Title VII releases, should
be permitted provided they are knowing, voluntary and non-prospective, as
required under the standards governing Tile VII releases.

Recently, the Sixth Circuit Court of Appeals sitting en banc held that
an unsupervised release of an ADEA claim in a bunm fide factual dispute could
be valid. Runyan v National Cash Register Corp., 787 ?.2d 1039, cert. denied,
107 S. Ct. 178 (1986). The court resasoned that where the dispute is a factual
rather than a legal one, O'Neil and Cangi do not preclude an unsupervised
waiver or release under PLSA or ADEA. Accord Equal Employment Opportunity
Commissn10 v. Cosair, Inc. No. 86-1806 (5th Cir. July 16, 1987); Lancaster
v. Buerkle Buick Honda Co., 809 F.2d 539 (8th Cir. 1987); toore v Mctcraw
Edion Co., 804 F.2d 1026 (8th Cir. 1986).

The Commission agrees with the rationale and holding of the Sixth
Circuit's Runyan en banc decisIon with regard to unsupervised waivers under
the ADEA and has incorporated that approach tn the final rule. The Coission
believes that the reasoning of the Runyan en banc decision responds to those
comoenters who felt that the ADEA does not permit unsupervised waivers because
the FLSA enforcement provisions that It largely Incorporates allow no such
waivers. To the extent that any circuit court deciaion could be read to
conflict with the Runyan en bane decision (see Lynn's Food Stores, Inc. v.
United States Dert. of Labor_ 679 P.2d 13S071354-55 (11th Cir. 1982) (where
supervised waivers are held to be an exclusive alternative to litigation or
court-supervised settlenent for all FLSA claims)) the Commiasion's exeaption
authority under Section 9 of the ADEA is being utilized to permit unsupervised
waivers in those jurisdictions.
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The CommisslIon has determined that the remedial purposes of the Act
will be best aerved by allowing the use of waiver agreements to re olve
claims vhcnever employees and employers perceive them to serve their outual
interests, provided that any waivers of ADEA rights in such agreements are
-knowing and voluntary.' Either a clear understanding of the nature of the
rights being walved or the presence of an asserted claim could satisfy an
initial element of whether a waiver Is knowing. It is the Commiasaon's
position that a release ay be valid as to claims of which a signing party
has actual knowledge and those that could have been discovered upon reasonable
Inquiry. See Oglesb v, Cons-Cole Bottling Co. 620 F. Supp. 1336, 1342
(N0 Ill. 1985).

The Commission will apply the sane standards that are applicable under
current Title VII case law to ADEA waivers. Under Title VII, waivers are
dem-ed to be -knowing and voluntary" if they clearly provide actual notice of
the nature of the rights that are waived *ad are fully negotiated without
fraud or duress. See Rogers v. General Electric Co., 781 F.2d 452 (5th Cir.
1986); Pilon v. University of Minnesota, 710 F.2d 466 (8th Cir. 1983); Lyght
v. Ford Motor Co., 643 F.2d 435 (6th Cit. 1981) EE£C v. T:.Ih..£ - D. C.
Freight. Inc., 659 F.Pd 690 (5th Cir. 1981), Cox v. Allied Chemical Corp..
538 F.2d 1094 (5th Cir. 1976), cert. denied, 434 U.S.lO5l (1978); Watkins v.
Scott Paper Co., 530 F.2d 1159 (5th Cir. 1975). Relevant factors that courts
have previously regarded as indicative and that the Commission is likely to
find supportive in demonstrating that a waiver was entered into in a -knowing
and voluntary" manner are set forth in the final rule. Similarly, the Title
VII case law prohibition against recognizing * waiver of future or prospective
claims (e.g., a waiver agreement dated January 1 of a given year is not
applicable to claims arising after that date) will have full application to
ADEA waivers. Alexander v. Gardner-Denver Co., 415 U.S. at 51; United
States v. Alleghenh-Ludlu industries Inc. 517 F.Zd 826, 856 (5th Cir.
1975), cert. denied, 425 U.S 944 (1976). in addition, the Commission will
require that consideration in exchange for a valid waiver under the AD£A not
include employment benefits to which the employee is already entitled either by
law or contract. See Runyan v. NCR Corp., 573 F. Supp. 1454, 1460 (S.D.
Ohio 1983), aff'd, 787 F.2d 1039 (6th Cir. 1986), cert. denied, 107 S. Ct.
178 (1986).

Further, while the Commission takes the position that a waiver, If
valid, may be a defense to any claim for individual relief for the employee
who signed it. such a waiver cannot be used to justify interfering with an
employee's protected right to file a charge or participate in a Commission
investigation. ual Employ ent Opportunity Commission v. Cosmair, No.
86-1806, slip op at 5145 (5th Cr. July 16, 1987). The right to file a
charge and participate in a Commission investigation is absolutely protected
because it is essential to the Commission's enforcement of the ADEA. Id. The
plain language of section 4(d) of the ADEA makes it unlawful for an employer
to take action against an employee because he has, inter *lsa, filed a char g e.
See Id. at 5144. The enforcement policies underlying the ADEA strongly
support this position. Equal Employment Opportunity Commission v. Cosmair,
No. 86-1806 (5th Cit. July 16, 1987); see Pettway v. American Cast Iron Pipe
Co., *411 F.2d 998 (5th Cir. 1969).

The Commission hereby provides notice that it is adopting a legislative
rule and exemption allowing non-£EOC supervised waivers and releases of private
rights as an exemption to the provisions of Section 7 of the ADEA for any
waiver of rights or release from liability by an employee or job applicant
under the Act that is knowing, voluntary, and in conformity with the other
requirements of this rule.

Impact Analysis - Classificetion-Executiv Order 12291

The rule in this document Is not classified as a "major rule" under
Executive Order 12291 on Federal Regulations, because It ts not likely to
result in: (1) an annual effect on the economy of $100 million or more; (2)
a major increase in costs or prices for conaumers, individual industries,
Federal, State, or local goverunent agencies, or geographic regions; or (3)
significant adverse effects on competition, employment, investment, productivity,
innovation, or the ability of United States-based enterprises to compete with
foreign-based enterprises in domestic or export markets. Accordingly, no
regulatory impact analysis is required.

Similarly, the Chairman of the EE£C certifies under 5 U.S.C. 605(b),
enacted by the Regulatory Flexibility Act (Public Law 96-354), that this
amendment will not result in a significant impact on a substantial number of
all employers.

Accordingly, the Commission amends 29 C.F.R. S 1627.16 by adding a new
subsection (c) to read as follows:
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S 1627.16 Specific exemptiona:

. . . . . . . . . . . . . . . .

(c) Pursuant to the authority contained in section 9 of the Act and In
accordance with the procedure provided therein snd in 51627.15(b) of this
part, It has been found necessary and proper in the public interest to pernit
waivers or releases of claims under the Act without the Comuission's supervision
or approval, provided that such waivers or releases are knowing and voluntary.
do not provide for the release of prospective rights or cl-ils, and are not
In exchange for consideration that includes employment benefits to which the
employee is already entitled.

Wh assessing the vaLidity of a waiver agreement, the Commission will
look to, and iS likely to find supportive, the following relevant factors
that courts have previously identified as indicative of a knowing and voluntary
waiver:

1) The agreement was in writing, in understandable language, and
clearly waived the employee's rights or claims under the ADEA;

2) A reasonable period of tine was provided for aployee deliberation;

3) The employee was eacouraged to consult with an attorney.

These are not intended as exclusive nor muat every factor necessarily be
present in order for a waiver to be valid.

No such waivers or releases shall affect the Commission's rights end
responsibilities to enforce the Act. Nor shall such a waiver be uaed to
justify interfering with an employee's protected right to file a charge or
participate in a Commission Investigation.

Signed this_ Day of at Washington, D.C.

For the CommissIon

Clarence Thomas
Chairman, Equal Eaployment

Opportunity Commission
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E.E.O.C. v. COSMAIR, INC., L'OREAL HAIR CARE DIV.

EQUAL EMPLOYMENT OPPORTUNI-
TY COMMISSION, Plaintiff-Appellee,

V.

COSMAIR, INC., L'OREAL HAIR
CARE DIVISION,

Defendant-Appellant.

No. 86-1806.

United States Court of Appeals,
Fifth Circuit.

July 16, 1987.

Former employee sued for preliminary
injunction, requiring employer to continue
severance pay and medical insurance cover-
age promised pursuant to release. The
United States District Court, Northern Dis-
trict of Texas, Jerry Buchmeyer, J., grant-
ed employee's motion for preliminary in-
junction, and employer appealed. The
Court of Appeals, Clark, Chief Judge, held
thatL (1) term "employee," as used in sec-
tion of the Age Discrimination in Employ-
ment Act prohibiting employer from dis-
criminating against employees, included
both present and former employees; (2)
language in release signed by former em-
ployee, purporting to release employer
from "all actions, causes of action, claims
and demands whatsoever" did not prohibit
employee from filing age discrimination
charge with the Equal Employment Oppor-
tunity Commission; (3) waiver of right to
file charge with the E.E.O.C. is void as
against public policy; and (4) issuance of
company-wide injunction, to prevent em-
ployer from discontinuing severance pay
after employees file charge, was not abuse
of discretion.

Modified, affirmed and remanded.

1. Injunction 4=130

Whether party seeking injunction has
demonstrated substantial likelihood of suc-
cess on merits and other elements essential
to claim is mixed question of fact and law.

2. Civil Rights 4=9.15

Term "employee" as used in section of
the Age Discrimination in Employment Act
prohibiting employers from discriminating
against employees, includes both present
and former employees as long as alleged
discrimination is related to or arises out of
employment relationship. Age Discrimina-
tion in Employment Act of 1967, §§ 4(d),
11(f), 29 U.S.C.A. §§ 623(d), 630(f),

See publication Words and Phrases
for other judicial constructions and
definitions.

3. Civil Rights e-9.15

Former employee who filed charged
with the Equal Employment Opportunity
Commission, alleging that employer had
discriminated against him while he was em-
ployee, continued to be "employee" for pur-
pose of antidiscrimination provisions of the
Age Discrimination in Employment Act;
accordingly, employer could not discontinue
employee's severance pay simply because
he had filed charge. Age Discrimination in
Employment Act of 1967, §§ 4(d), 11(f), 29
U.S.C.A. §§ 623(d), 630(f).

4. Release 4=38

Language in release signed by former
employee, purporting to release employer
from "all actions, causes of action, claims
and demands whatsoever," did not prohibit
employee from filing age discrimination
charge with the Equal Employment Oppor-
tunity Commission, particularly where

Synopsi, Syltabi and Key Number Clazifitetion
COPYRIGHT ®D 1987 by WET PUBLISHING CO.

The Synopsis, Syllabi *W Key Nuobe, Classifi-
cation constitute no pan of the opinion of the court

5140
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charge merely described employer's alleged
discrimination and contained no demand for
relief.

5. Civil Rights 6-34

Any waiver by employee of right to
file age discrimination charge with the
Equal Employment Opportunity Comnmis-
sion is void as against public policy.

6. Injunction =14

When injunction is expressly autho-
rized by statute and statutory conditions
are satisfied, movant need not establish a
specific irreparable injury to obtain prelimi-
nary injunction.

7. Civil Rights Q-46(17)

"Irreparable injury" was presumed,
for purpose of granting preliminary injunc-
tion, where employee alleged that former
employer had discriminated against him by
discontinuing severance pay after employee
filed age discrimination charge with the
Equal Employment Opportunity Commis-
sion. Age Discrimination in Employment
Act of 1967, §§ 4(d), 7(b), 29 U.SC.A.
§§ 623(d), 626(b).

See publication Words and Phrases
for other judicial constructions and
definitions.

S. Civil Rights -46(3)

Issuance of company-wide injunction
against employer, who had policy of termi-
nating severance pay to former employees
in event that employees filed employment

-discrimination charge with the Equal Em-
ploymnent Opportunity Commission, was not
abuse of discretion, though employee- who
sought injunction presented evidence of
only one concrete incident of discrimina-
tion.

9. Civil Rights -39

Private, unsupervised waiver of ADEA
cause of action by employee is valid, as
long as it is voluntary and knowing. Age
Discrimination in Employment Act of 1967,
§ 2 et seq., 29 US.C.A. § 621 et seq.

10. Civil Rights 4-39

Even though employee cannot waive
right to "file charge" with the Equal Em-
ployment Opportunity Commission, employ-
ee can waive not only right to recover in
his or her own lawsuit, but also right to
recover in suit brought by the EEOC on
employee's behalf.

11. Civil Rights G-39

Fact that waiver of right to file charge
with the Equal Employment Opportunity
Commission is void as against public policy
does not invalidate waiver of cause of ac-
tion with which it is conjoined.

Appeals from the United States District
Court for the Northern District of Texas.

Before CLARK, Chief Judge, POLITZ,
and HIGGINBOTHAM, Circuit Judges.

CLARK, Chief Judge:

Cosmair, Inc. appeals the issuance of a
preliminary injunction requiring it to con-
tinue severance pay and medical insurance
coverage promised to an employee in ex-
change for a release of Age Discrimination
in Employment Act (ADEA), 29 U.S.C.
§§ 621-634, and other claims. Cosmair
stopped performing its part of the bargain
when the employee filed a charge of age
discrimination with the Equal Employment
Opportunity Commission (EEOC). We

82-546 0 - 88 - 24
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modify the injunction in part, and, as mod-
ified. affirm.

I. Factual Background

Robert Lee Terry was Central Texas
Sales Representative for the L'Oreal Hair
Care Division of Cosmair. Kevin Bergin,
Director of Human Resources for Cosmair,
fired Terry on March 18, 1986. When ter-
minated, Terry was 53 years old and had
worked for Cosmair 18 years. Bergin of-
fered to continue Terry's salary and medi-
cal benefits for 37 weeks following dis-
charge in exchange for Terry's releasing
Cosmair

from all actions, causes of action, claims
and demands whatsoever including, but
not limited to, any claims, such as those
under any federal, state or local law deal-
ing with discrimination in employment on
the basis of sex, race, national origin,
religion, or age, arising from or in con-
nection with his employment with COS-
MAIR, INC. which he ever had, now has
or may have from the day of his com-
mencement of employment with COS-
MAIR, INC. to the date of this release.

Terry signed the release on March 21, 1986,
without consulting his attorney, after Ber-
gin increased the pay and medical benefits
offered to 39 weeks. If Terry had not
signed the release Cosmair would not have
offered him any severance benefits.

On April 7, 1986, Terry filed a charge
with the EEOC alleging that Cosmair had
discriminated against him on the basis of
age in terminating his employment. In ad-
dition to allegations that he personally had
been harrassed and wrongfully terminated,
Terry asserted that Cosmair had a policy of
discharging older employees or forcing
them into early retirement so that it could
replace them with younger employees. On

its face the charge sought no relief. When
Bergin received notice of the charge, he
discontinued Terry's severance benefits.
T'rry then filed a second charge with the
EEOC contending that Cosmair had unlaw-
fully retaliated against him for filing a
charge by discontinuing his benefits.

After investigating the retaliation charge
and unsuccessfully attempting conciliation,
the EEOC determined reasonable cause ex-
isted to believe that Cosmair had unlawful-
ly retaliated against Terry for filing an age
discrimination charge. The Commission
then moved for a preliminary injunction
barring Cosmair from refusing to pay sev-
erance benefits to Terry, from seeking re-
leases from other employees, and from re-
taliating against other employees who file
age discrimination charges or participate in
EEOC investigations. The magistrate rec-
ommended denying the EEOC's motion.
He concluded that in the absence of case
authority establishing the illegality of Cos-
mair's conduct the EEOC had not proven a
substantial likelihood of success on the
merits. The district court, not accepting
the magistrate's recommendation, granted
the motion for preliminary injunction. The
court held that Cosmair's conduct was re-
taliation arising out of the employment re-
lationship and thus was unlawful Cosmair
appeals.

II. Requirements for a
Preliminary Injunction

Ill To obtain a preliminary injunction,
the moving party bears the burden of prov-
ing the following:

(1) a substantial likelihood of success on
the merits; (2) a substantial threat that
the movant will suffer irreparable injury
if the injunction is not issued; (3) that
threatened injury to the movant out-
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weighs any damage the injunction might
cause to the opponent: and (4) that the
injunction will not disserve the -public
interest

Gearhart Indus., Inc. v. Smith Intl' Inc.,
741 F.2d 707, 710 (5th Cir.1984). Each of
these elements is a mixed question of fact
and law. Apple Barrel Prod., Inc. v.
Beard, 730 F.2d 384, 386 (5th Cir.1984).
We review the district court's findings of
fact under a clearly erroneous standard
and its conclusions of law de novo. Enter-
prise Int'l, Inc. v. Corporacion Estatal
Petrolera Ecuatoriana, 762 F.2d 464, 472
(5th Cir.1985). The ultimate issue, how-
ever, is whether the district court abused
its discretion in granting the preliminary
injunction. Plains Cotton Coop. Ass'n tv

Goodpasture Computer Serv., Inc., 807
F.2d 1256, 1259 (5th Cir.1987).

On appeal, Cosmair challenges two of the
requirements for a preliminary injunction
as not being met. It contends that the
EEOC did not demonstrate a substantial
likelihood of success on the merits and did
not prove irreparable injury. In addition,
Cosmair contests the scope of the injunc-
tion. The company maintains that the dis-
trict court erred in issuing a company-wide
injunction and in enjoining Cosmair fromn
requiring employees to sign releases to re-
ceive severance benefits. We will address
these contentions in turn.

111. Likelihood of Success on the Merits

The district court found the EEOC likely
to succeed on the merits because Cosmair
violated the prohibition on retaliation con-
tained in section 4(d) of the ADEA when it
halted severance payments in response to
Terry's filing a charge. Section 4(d) makes
it "unlawful for an employer to discrimi-
nate against any of his employees ... be-

cause such individual ... has made a
charge, testified, assisted, or participated
in any manner in an investigation, proceed-
ing, or litigation under this [Act]." 29
U.S.C. § 623(d). This provision is derived
from a similar one in title VII of the Civil
Rights Act of 1964, 42 U.S.C. § 2000e-3(a);
see Oscar Mayer & Co. v. Evans, 441 U.S.
750, 755-56, 99 S.Ct. 2066, 2071, 60 LEd.2d
609 (1979), and its purpose is to protect
persons who "resort( ] to the legal proce-
dures that Congress has established in or-
der to right congressionally recognized
wrongs," East v. Romine, Inc., 518 F.2d
332. 340 (5th Cir.1975). Cosmair argues
that Terry is not entitled to claim the pro-
tection of section 4(d) because Terry was
no longer an employee and because Cos-
mair's actions did not constitute retaliation.

A. Employee Status

[2, 3] The ADEA protects from retalia-
tion "employees or applicants for employ-
ment." 29 U.S.C. § 623(d). Employee
means "an individual employed by any em-
ployer." Id. § 630(f). Cosmair contends
that because Terry had already been termi-
nated when he signed the release, and so
was no longer employed, he was not pro-
tected from retaliation. The term "employ-
ee," however, is interpreted broadly: it in-
cludes a former employee as long as the
alleged discrimination is related to or arises
out of the employment relationship.
Pantchenko v. C.B. Dolge Co., 581 F.2d
1052, 1055 (2d Cir.1978) (per curiam);
Rutherford v. American Bank of Com-
merce, 565 F.2d 1162, 1165-66 (10th Cir.
1977); Dunlop v. Carriage Carpet Co.,
548 F.2d 139, 147 (6th Cir.197T); Hodgson
v. Charles Martin Inspectors of Petrole-
um, Inc., 459 F.2d 303, 306 (5th Cir.1972).
Certainly the discontinuance of severance
pay arose out of Terry's employment rela-
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tionship with Cosmair. Terry's first
charge with the EEOC alleged that Cos-
mair had discriminated against him while
he was an employee. The release -waived
all claims "arising from or in connection
with" Terry's employment with Cosmair.
The company agreed to continue to pay
Terry's salary and medical insurance pre-
miums, and calculated the length of time
payments would continue based on the
length of Terry's tenure with the company.
The district court properly concluded that
Terry was a protected employee under the
ADEA.

B. Retaliation

Cosmair also argues that it did not vio-
late section 4(d) when it stopped Terry's
severance pay because it was merely sus-
pending performance of its duties under
the release after Terry breached. The
EEOC argues that whether Terry breached
the release is irrelevant According to the
Commission, Cosmair could not suspend
payments in response to Terry's filing a
charge; doing so was retaliation. Cosmair
can only rely on the release as a defense to
Terry's ADEA cause of action. The dis-
trict court agreed with the EEOC, holding
that a release is at most a defense to an
ADEA claim and cannot be used to impede
EEOC enforcement of the civil rights laws.

We agree with the district court that
Cosmair's suspension of payments was un-
lawful retaliation, but we do not fully adopt
the district court's rationale for reaching
that result. Clearly if Cosmair stopped
providing Terry benefits to which he was
otherwise entitled simply because he filed a
charge, the company would be guilty of
retaliation. See McDaniel v. Temple In-
dep. School DisL, 770 F.2d 1340, 1346 (5th
Cir.1985) (retaliation requires some "ad-
verse employment action"); cf Wolf v. J.1

Case Co., 617 F.Supp. 858, 867-68 (E.D.
Wise.1985) (denial of necessary employ-
ment information); Grove v. Frostburg
Nat'l Bank, 549 F.Svpp. 922, 944-45
(D.Md.1982) (change in company vacation
policy). Cosmair maintains that the
present case is distinguishable because Ter-
ry's breach relieved the company of its
obligation to perform. We need not decide
whether Cosmair could suspend payments
if Terry breached the release, because Ter-
ry did not breach the release. The release
did not obligate Terry not to file a charge.
His filing a charge did not constitute a
breach. Cosmair was not relieved of its
obligation to perform: therefore, its discon-
tinuing payments was unlawful retaliation.

[4] Through the release, Terry waived
"all actions, causes of action, claims and
demands whatsoever." Actions, causes of
action, claims, and demands all entail the
seeking of "one's own" from another. See
Black's Law Dictionary 49, 280, 313, 516
(rev. 4th ed. 1968). The purpose of a
charge, however, is not to seek recovery
from the employer but rather to inform the
EEOC of possible discrimination. As the
Supreme Court stated in EEOC V. Shell
Oil Co., 466 U.S. 54, 68, 104 S.Ct 1621,
1631, 80 LEd.2d 41 (1984): "[A] charge of
employment discrimination is not the equiv-
alent of a complaint initiating a lawsuit
The function of the (ADEA] charge, rather,
is to place the EEOC on notice that some-
one ... believes that an employer has vio-
lated the [Act]." Indeed, charges can be
filed by persons other than the employee
who allegedly suffered from the discrimi-
nation. See 29 C.F.R. § 1626.4 (1986)
(EEOC shall "receive information concern-
ing alleged violations of the [ADEAJ, in-
cluding charges and complaints, from any
source"). Moreover, the charge Terry ac-
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tually filed merely described Cosmair's al-
leged discrimination and contained no de-
mand for relief. No language of the re-
lease barred Terry's right to file a charge.

[51 Cosmair represented at oral argu-
ment, however, that the parties intended
that the release waive Terry's right to file
a charge. To the extent we accept this
representation, and some testimony at the
preliminary injunction hearing and lan-
guage in Terry's charge supports it, we
hold, alternatively, that a waiver of the
right to file a charge is void as against
public policy. Therefore, any attempt by
Terry to waive his right to file a charge is
void.

"The relevant principle is well-estab-
lished: a promise is unenforceable if the
interest in its enforcement is outweighed in
the circumstances by a public policy
harmed by enforcement of the agreement"
Town of Newton v. Rumery, - U.S. -,
107 S.Ct 1187, 1192, 94 L.Ed.2d 405 (1987).
The interest in enforcement of the release
is to encourage private settlement of age
discrimination disputes. See Runyan v.
National Cash Register Corp., 787 F.2d
1039, 1045 (6th Cir.) (en banc), cert denied,
- U.S. -, 107 S.Ct. 178, 93 L.Ed.2d 114
(1986). But whether upholding a waiver of
the right to file a charge furthers that
interest is questionable. The public inter-
est in private dispute settlement is out-
weighed by the public interest in EEOC
enforcement of the ADEA.

Allowing the filing of charges to be ob-
structed by enforcing a waiver of the right
to file a charge could impede EEOC en-
forcement of the civil rights laws. The
EEOC depends on the filing of charges to
notify it of possible discrimination. EEOC
v. Shell Oil Co., 466 U.S. at 69, 104 S.Ct. at
1631; Pettway v. American Cast Iron

Pipe Co., 411 F.2d 998, 1005 (5th Cir.1969).
A charge not only informs the EEOC of
discrimination against the employee who
files the charge or on whose behalf it is
filed, but also may identify other unlawful
company actions. For example, in his
charge Terry named two co-workers who
allegedly had been fired or forced into ear-
ly retirement because of age discrimina-
tion. When the EEOC acts on this infor-
mation, "albeit at the behest of and for the
benefit of specific individuals, it acts also
to vindicate the public interest in prevent-
ing employment discrimination." General
Telephone Co. v. EEOC, 446 U.S. 318, 326,
100 S.Ct 1698, 1704, 64 L.Ed.2d 319 (1980);
EEOC v. Goodyear Aerospace Corp., 813
F.2d 1539, 1542-43 (9th Cir.1987). We hold
that an employer and an employee cannot
agree to deny to the EEOC the information
it needs to advance this public interest. A
waiver of the right to file a charge is void
as against public policy.

Since Terry could not waive his right to
file a charge, he did not breach the release
when he filed a charge. The district court
found, and its finding is not clearly errone-
ous, that Cosmair terminated Terry's sever-
ance payments solely because he filed a
charge. Since Cosmair had no legal excuse
for suspending payments, this constitutes
retaliation. Thus, the EEOC established a
substantial likelihood that it would succeed
on the merits of its claim that Cosmair
retaliated against Terry in violation of the
ADEA.

IV. Irreparable Injury

Cosmair argues next that the -EEOC
failed to show irreparable injury. The dis-
trict court held that irreparable injury is
presumed from violations of the civil rights
statutes under United States v. Hayes
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Int'l Corp., 415 F.2d 1038, 1045 (5th Cir.
1969). The court also found irreparable
injury in the denial of financial and medical
benefits to Terry and the short-circuiting of
the EEOC's investigation by the fears of
potential witnesses who also had signed
releases. We need only reach the first
ground for the district court's decision to
uphold its determination of irreparable in-
jury.

[6.71 When an injunction is expressly
authorized by statute and the statutory
conditions are satisfied, the movant need
not establish specific irreparable injury to
obtain a preliminary injunction. Murry v.
American Standard, Inc., 488 F.2d 529,
531 (5th Cir.1973). Instead, when a civil
rights statute is violated, "irreparable inju-
ry should be presumed from the very fact
that the statute has been violated."
Hayes, 415 F.2d at 1045. Cosmair argues
against extending Hayes, citing confusion
over the scope of the presumption as re-
flected in Middleton-Keirn v. Stone, 655
F.2d 609 (5th Cir. Unit B 1981). Stone,
however, reaffirms the Hayes presumption
in cases in which administrative remedies
have been exhausted. Id at 612. Here,
the ADEA authorizes injunctive relief, 29
U.S.C. § 626(b), the statutory conditions
have been met, and administrative proceed-
ings on Terry's retaliation claim are com-
pleted. The public interest protected by
EEOC enforcement of the ADEA justifies
extending the Hayes presumption to ADEA
retaliation cases. The district court proper-
ly presumed irreparable injury.

The EEOC established a substantial like-
lihood of success on the merits and irrepa-
rable injury, as well as the other prerequi-
sites for a preliminary injunction. The dis-
trict court did not abuse its discretion in
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granting the request for a preliminary in-
junction.

V. Scope of the Injunction

[81 Cosmair makes two challenges to
the scope of the injunction as ordered by
the district court. First, it argues that the
district court erred in ordering a company-
wide injunction against Cosmair barring
the company from discontinuing severance
pay of other employees who file charges.
Cosmair relies on Marshall v. Goodyear
Tire & Rubber Co., 554 F.2d 730, 733-35
(5th Cir.1977), which holds that one incident
of discrimination is not sufficient to sup-
port a company-wide injunction. The evi-
dence in the present case, however, re-
vealed a company policy of terminating
payments to employees who file charges.
Bergin testified that he told all employees
that their severance payments would be
halted if they filed a charge, and his re-
sponse to Terry's charge justifies the infer-
ence that he would do as he warned. A
company-wide injunction was not an abuse
of discretion. Id. at 734.

[91 Second, Cosmair argues that the
district court erred in enjoining it from
,requiring employers to sign waivers or

releases of claims of employment discrimi-
nation against the Defendant in order to
receive severance pay or any other benefit
of employment." The EEOC requested
this relief in its motion for a preliminary
injunction, but on appeal conceded that this
relief is overbroad to the extent the injunc-
tion is not limited to waivers of the right to
file a charge. We agree with both parties
that waivers of ADEA causes of action are
not void as against public policy. The rea-
soning of Runyan v. National Cash Reg-
ister Corp., 787 F.2d 1039, 1041-45 (6th
Cir.) (en banc), cert. denied, - U.S.-,
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107 S.CL 178, 93 LEd.2d 114 (1986), is
applicable to this case. See also United
States v. Allegheny-Ludlum Indus.. Inc.,
517 F.2d 826. 860-61 (5th Cir 1975) (uphold-
ing waivers of title VII causes of action),
cert denied, 425 U.S. 944, 96 S.Ct. 1684, 48
LEd.2d 187 (1976). A private, unsuper-
vised waiver of an ADEA cause of action
by an employee is valid as long as it is
voluntary and knowing. See Allegheny-
Ludlumn, 517 F.2d at 861; Notice of Pro-
posed Rulemaking, 50 Fed.Reg. 40870,
40871 (1985) (to be codified at 29 C.F.R.
§ 1627.16(c) (proposed Sept 17, 1985). The
injunction is overbroad to the extent it ap-
plies to more than waivers of the right to
file a charge.

[10,11] Finally, we add two clarifying
notes. First, although an employee cannot
waive the right to file a charge with the
EEOC, the employee can waive not only
the right to recover in his or her own
lawsuit but also the right to recover in a
suit brought by the EEOC on the employ-
ee's behalf. See EEOC v. Goodyear Aero-
space Corp., 813 F.2d 1539, 1543 (9th Cir.
1987) (holding that backpay claim by EEOC
on behalf of employee who settled title VII

claim is moot); Rogers v. General Electric
Co., 781 F.2d 452, 454 (5th Cir.1986) (stat-
ing that EEOC dismissed charge of settling
employee "based on its conclusion that (the
employee], by signing the release, had
waived all Title VII claims against General
Electric"). Second, the fact that a waiver
of the right to file a charge is void does not
invalidate a waiver of a cause of action
with which it is conjoined. See Restate-
ment (Second) of Contracts § 184(1) (court
may enforce remainder of agreement unen-
forceable in part as against public policy
when "performance as to which the agree-
ment is unenforceable is not an essential
part of the agreed exchange").

The district court's order granting the
motion of the EEOC for preliminary injunc-
tive relief should be modified by deleting
the language which forbids Cosmair to ob-
tain any waivers from employees other
than waivers of the employees' rights to
file charges with the EEOC. The district
court is directed to issue a modified injunc-
tion consistent with this opinion.

MODIFIED, AFFIRMED and REMAND-
ED.

Adm. Office. U.S. Courts-West Publishing Company. Saint Paul. Minn.
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TEXT (No. 146) G-I

FINAL EEOC RULES ON WAIVERS UNDER AGE DISCRIMINATtONF IN EMPLOYMENT ACT
Eqsu]l RpempoM Ocveorvoiry Commission

29C.P.R. Part I627

ISsla31II regultksAM administradve
exempton allowing for n-RROC
supervised waivera uoner the ADRA

Agency: Equal EmploRyent Opponrtry
Cnmmisslon

Actiorc Notice of Final Rule
Sumnmary' The Comnmsslon hereby provides notice

of a legislative regulation and adinistrative exempuisn
(under Secrson 9 of the Age Discrimition In Employment
Act of 1967 (ADRA) and 29 C.F.R. 11627.15) allowing for
nun-EEOC 5,urerised waivers and releases of private
rlghtic undier feADRA.

Efctive Date: (Insert date 30 days after publication
in the Federal Register.)

For Further Information Contact: John K. Light at
(202) 634-7643.

S Supplementary Informttiton Section 9 of the ADEA,
29 U.S. C 5628, grats the Commission broad authority
to promulate interpretive guidelines and legislative reg-
ulations on both procedural and substantive matters. Sec-
tlon 9 also authorizes the Commission "to establish such
reasonable exentptbons to or from any or all provisions of
(the ADEA7 as ito may find necessary and proper In the
rpibic interest." Tbe Commission hereby promulgates a
legislatuve regulation and administrative exemption under
Section 9 of the ADRA and 29 C.F.R. 11627 15. allowing
for waivers and releases of private rights wader the
ALDEA, 29 U.S. C. 1621 or seq.

A Notice of Proposed Rulemaking (FR) regarding
this rule eas published in the Federal Rdner of Mon-
day, October 7, 19eS(Y0 Fed. Reg. 40870) with a sixty-
day perimi for public comment, In all136 vwrItten
comments w ere received, w ith 23 generally soPport~ug
the NPRM and 13 generalily opposing It. A substainia
number of the commeoters favorlng and oposing tbe
NPRM simply stated this fartwithout significant substan-
tine discussion.

Because the framers of the ADEA were concerned
tbat delay would prejvoice the claims of older workers.
one of their central goals was to tonuvre exsdItous reso'
iutlon o! disputes. See l l3 Cetg Ree 7076 (Remarks of
Sen. javitul; burns r. Equitable Lite Assurarce Society.
696 F2d 21. 24 n.2 (36 Ctr. 1982). The Commtsslon be-
lfeves that reqiring govertnment supervision of releases
tnd waivers is at odds with this congressional goal. Ac-
cordingly, the Commission has determined that It ist nec -
essary and proper in the public Interest to permit
wudvers or releases under the Act without the Commis-
ston's supervision or approval, provided that any waivers
of ADEA rights in such agreements are "knowing and
voluntary." But after considering the comments, the
Commission believes it is also important to provide guid-
ance on the standards for determining whether waivers
are "knowing and voluntary." The final rule also makes
it clear that waivers of prospective rights or claims will
nor be permitted And declares that a waiver of the right to
ile an EEOC charge Is vold as against pubic poliy

Responding to the specific request in the NARM that
comments address whether it Is necessary to develop
particular standards to determine whether waivers are
'knowing and oluntary" coummenters were about evenly

divided between those who expresed opposition to the
wisdom or need for ny aspcifc standards and those who
believed that some sta rds are desirable. Those com-
menters against development of particular staslards
generally believed that whether a waiver was "knowing
ani voluntary" csui heat be determined by the courts on
a case-by-case basis as uaer ntle VI] or that such stan-

derds would be difficult for the Commission to formulate
ad would Involve the Commission in upervising waiv-
ers. Some of the commenters beved tht workable
standards could not be dravc because of varying factual
circumstances nrolved In waivers.

Those counents favoring the development of stan-
dards for rknowing and vluntary" waivers generally
thought that such stalsards would be beneficial in lrsur-
Ing that waivers were transacted In a rknowing and ol-
untsry" mramer and thus would avoid inter controversy.
Several comments in favor of establishing standards in-
cludfed specific suggestions as to standards that should be
used. These suesdons included simply cing that the
waiver or release was "knowing and voluntary and gfv-
tng thse employee one weak to review the document, mak-
ing specifi reference to the issue of "duress. and
precentdng multiple Item lists of conidertons. These
laster includednS uggestions that, in addition to thonse
specified above, the waiver or release be written in plain
Engitsh. provide more than token consideration, noc deal
with a benefit to which the employee was¢ alreaedy endtited
concern only past acts, Include a statement that the
ugroenent wats not asn admIssion of liability by the em-
ployer. asd provide thast the employee would noc Stle salt.

While thse Commission recognizes thast the presence
of ubsence of mte ur "'ore standards would not he dispsi'st
tive of whether a particular waiver is hkowng and vol-
untary. It does believe that relevatuc factors Indcatcidve
of "koinag and voluntary" action can and should be ar-
liculuted in the Final Rule, Thus thse rule contains guid-
atnce us to what thse courts have previously regarded as
imlcotive an whant the Commission is Ifkely to find sup-
portive, Is demonstrating that a waiver is "knowin danti
voluntary."

It should be roted that lhebs licarocs or stajlrds
iirted below arc presented as examples, soc as limitp-
duns, for assesdsing thse validity of waitvers. Other fasc-
tors that arre not listed may ble used in evaltuating

"knowing and voluntary" nd aot all of thde follown bn as-
cators or staards crtd be present sn every ceae or
waiver to be valid The Commission wishes to emfasiupe
that widvers cha lenged as sot knowing and voluntary

tiui be evaluasted on a case-by-case besis and thseCots
mission swll look to the substance oat te fort ot the
waiver agreement.

Followng the priulpieseestatsliea esd ndter Title vl
case luw, thefCominssion wold expectvaidiwaivers to
incorporate or conform witt', the lollowfng tfudamenta int-
dicaters or st bpaetrdsr

i) The agreenid t wcas in writing, in s lerstaiotabie
laage, ani tesrip waived the employee's rights ar
claims unetcr the AoEA;

2) A reasonatble periost of ime wan provided for
employee deliberation;

l)The e rployee was encouraged to consu itih an
attursey.

a other provision in tbe Notice ol Proposed Rule-
making that dr-w several com ments is the senenlce ith
states:

No such waivers or reeases, hoever, shl afec
the Cemmission's rights and tesp ensbplityes to en-
lorce the Act."

Severalcomenetera suggested this sentence be cc-
moved or other lasngage substituted mwaing it cledr the
C ommission will ott" routinely evaluate waivers but wiul
review waivers o ADtA clams only wen a charge in
filed or where a waiver is raised during as investgaton
in addtion some comnenters suggested Iro ge sRtatig
the Commntissdon wlr i ne seek relf for tndividuals who
stve "ongly nd voluntarily" enenvted eases seal

wavers of their ADEA rightsec
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After careful assessment of the co ments sad its
enforcement responsilities. the Commission has con-
clsded that tbe present langage of the provision reserves
the necesmary flexmbillty discretion for the
Conmsu ih denermiing t be ervers the pollic
interest in the enforceene of the AMBA. See Equal Em-

ployntenOC tporunOty Commission v. Casmair, Inc..
=o.S6-ll v.(5tar. July16. I7).

A zmnnber of comments wadressed 'siavers of pro
spective rigbts" and the 0 esion of "valid or adequate
consideratioc." en ecorde wlt seggens made by
several cwttecs. the final rule haben catged to
indicate lelrly thtrelease of prospective righs or
claims will m* he permnittd nor ill coeierato oe
recognzed that incsles benefits to whic the employee Is
alread enttled by la's or contract.

In prcanalgatlrg thIs rtle the Comsston has taken
ito consideration the fact that courts bhave consitenly
recognizd thatd Cort1ress has exp ressed a strong prefer-
ence for volontairy settlements of employment dIscrimi-
nation dlaims ani that Title Vll ot the Civil Ilighis Act ol
1964, 42 U.S.C. 12000e ec seq.. permidts empiloyers and
employees5 to settle dispotes by using 'salver *greements
as long aS the waivrer ot rights nds release of po~tential i 0
ability is "kewing sdvolurntary. AlExa r,. Gard-

ner- f~euseeCo. 415U S 79. 88r s14(1981). Therelss
simnlar pkederence for voluntary resoludion of disputes
under the AiDEA. See 29 U.S.C. 1626d) (efforts at conci-
lIatdon, conference, sad persuaslon to he made ihetore
resrtn to litdgaten). The Supreme Court hat noted thait
Title Vi snd the AOEA share a coammon purpose antI that
slmlbr provisions shold be simnilarly interpreted. Os-
car Mayer & Co. v. vans. 441 U.S. 750. 756b(1979).

This conclusion is supported by secton 2(bl of the
AiDEA which iirmly estazblishes the goal ol enouraging
"employers and workers (to] Oral ways of meeting prob

lems arising from the impact of age on employmest . 29
U.S.C. 86o21(b). Moreover, th e framers of the Act were
cosceroed that delay would preltalie the clims of older
woriters and one of their centrra goals was to mootre ex-

pedtildou5 resolut~on of d isputes. See 113 Cong. Rer. 70)76
(Riemarks of Sen. Javits); Bunts r. Eqol cable Life Aissar-
anceeSocetyr 696 F.2d21. 24 n.2 2d Cir 19S2).

The Conmmission has eoneluded that this exemption
serves both purposes by allowing amicable resolution of
disputes antI releases of rights for valuble be55efits.
wtthout bureascratic overstglt? and delay, where such re-
leases are in the mutual Interestsotohepoes af hthmI~cs
employers. Requiring government supervision would de-
lay the provrision of valualebi benefits or anditlnal com -
pensation to older employees who freely choo~se to
release their ADEA rights or clims, anti teed to dds-
courage employers trem offering such enhanced benefits
to older workers. This rule i5 therefore L terdled to give
older worikers maxsimum freedom of cbolce. To do Other-
wise would perpetuate the stereotype that older workers
need the protection of a paste tlwltisc governmecnt

The exemption does ntat affect the rights of vcimsd
of age discrimination who do not wish to settle thneir
clatts. The Commtsston wtll ensure that Ldixvtdoails vsoo
decline to sign waivrers receive oil compensation atnd
benefttS to which they are otherwise endtitd, lion Wi-
viduatl wishes BROC supervision of.s settlettient, hec or
she may file an EEOC chatrge. Purthermore. It is the
Commtssion's position that a waIver caitnot prevent an
employee from fiiinga*rharge with the Commission (see
EEOCv r.Csar. Ic iNo.86-180D6(5th Cir July 16.
1987) ("A waiv-er of the right to file a ebsege s void as
against public policy.") ). atal that older employees acre
protected Irom retaliation If they seek to cha llenge aun ex-
ecuted watvrer as en iot -to end voluntary or otherw~se

Sccclon 7(h) of the ADEA. 29 U.S.C. J626(b). In-
corporates the enforcement provis ions of th e Pa r £abor

(DLR) 7-31-87

Ssandards Art(FLSA). 29 U.S.C. 1201 etseq. In Lortl-
vard. Pins, 434 U.S. 575 (1978). the Supremle Court

beld that am only the FLA enforcement provisions but
also pre-ADA case law dealig tth enorcemert of
FLSA ri~as were incorporated Into ADEA section 7(b).
While the PLSA like the ADHA is silent on wbether an
emnploee can release his or her cigas ander the Act. the
case la'seon contractal wavers o7L5A rights does otu
Dertaiv era ot bon iUe dispute ax tO covserage or

=ddamages whtc goertsmnttl supervisione.
&ookb'n~aelzwsflankr. O'1'ell 324U.S. 697 (1945);
SSteul. hr r. Gaw 2 U.S. Iit (19461.

oreer, the Cwmsolon believes: the enforcemenat
prrvrlts of the FLSA that are incorporated into the
ADHA mast be viewed In the cotoext of the different policy
considerations msuerlying the two cts. Cf. Waited Scates
;. Allehe o fntaosries. Inc. 517 F.2d S26. 161

it CIr. 1975I cenr. denied, 425 U.S. 944 (1976) (the
O'Nvil-Seulnre line of cases "were tied closely to the
mandatory terms of particular statutes the labor condi-
tons that produced those stattes, anti shat the Court be-
lieved was a clearly discernible congressional Intent." )
The FLSA I a minImum wage statute. The factual Issues
in PLSA cases concern the number of hours worked and
the rate of pay and are generally *a.menable to determi-
nation .e Runyan v. Nti ona Cash
Register Corp 787P 2d 13. i044n. (6thCir
196) cert. denied. 107 S. Ct. 178 (1986) ); umier the
PiLSA there is an absolute presumption that sny unsuper-
vised wodlers of minimum wage rights would necessarily
he against public policy (see Brooklyn Savings Bank r.
O'NeY, sopr.). There Is on such presumption under Title
Vi. U(ired Stales. . Allegheny- Ludlum fWcuseries.
IC.. stpra; Rogers . Ceneral Glectric Co., 781 F. 2d
452 (Sth Cr. 1986) ( "A general release of Title VII
claims does nto ordinarily olate public policy.") The
substantive rights protected by the ADEA are closely
snaiogous to the rights protected by Title VIS. Moreover.
as earlier noted, the ADEA eand Title VII share a common
purpose of encouragliw the volunt ry expeditous resolu-
tion of dIsputes. Accordingly, the Commission believes
that mandatory govermtent super-ision of ADEA re-
leases would sot serve the purposes of the ADEA and that
unsupervised ADEA releases, like Title VII releases.
shoulJ he permitted provided they are kowing. voluntary
atin sos-prospective, Ax required unuer the standtrds
govertlng Title VII releases.

Receatly, the Sixth CircuIt Court of Appeals sItting
en banc held that an unstupervised release of an ADEA
claim in a bona fide factual dispute could be vlid. Runyax
v. National Cash Reaat-er Corp . 787 F, d 1l39. cort.
denied. 107S. Ct. 178 (1986). The court reasoned that
where thedispute ls a factual rather than a legal one.
O'Neil and CGag1 do not preclude an unsopervese4 atier
or release under Pt SA or ADEA. Accord EBoys Employ-
mont C~porounity Commission r. Cosmair. Inc.. No.

-i 806 iStht Cir . uly16. 1987); Lanceste, Buerkie
Buick Itora Co.. 80 P. 2d 539 (8th Cir. 1987); Moore v
McGraw Edison Co., 84 F. 2d 1026 (8th Cir. 1986).

The Commission agrees with the rationale and hold-
ing of the Sixth Circuits Runyan en banc decision stith re-
gard to antupervised waivers under the ADEA an has
Inco raced that approach in te final rue. The Coin-
mlssion =ineres rtht the reasoning of the Rwtyan en hauc
decision responds to those commenters who felt that the
ADEA does not permit unuspervtsed watoers because the
FLSA enforcement provisions that it largely incorporates
allow no such waivers. To the extent that asy circuit
court decision could be reed to conflict witb htee Runyan en
bson decision (see Lyonrts Food Store. Inc. . United
States Dqt. of Labor, 679F.2d 1350. 1354-SS(llthCtr.
t982) (wthere supervised watiers are held to be an etulo-
sive alternative to litigation or court-supervised settle-
ment for all FLSA caints)) the Commission's exemption

K"3thd by THE BUREAU OF NATIGUAL AFFAIRS. IC K. Wss?,o. D.C. 2003
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autority under Sectlon 9 of the ADHA is belog utilized to
permit tasupervised waivers In tose jurisdIctions.

lbe Commission bas determinled that the renedial
purepse l the Act will be best sered by aong the
use of waiver sgrecetn s W resolve claims whelever
emphand employers perceive them to serve their
MutuZcres.provded that arny wavers of ADbA
rights in suah Agreements are "kbowing and volunsar y.
Either a clear understandlng of the nature of the rights
belt; waived or the presence of an asserted claim could
satisfy an initisl element of whether a waiver is knowbn
It Is the Co nttnsaloo's position that a release maybe ll-
Id as to claims of which a signirn party has actua kIowl-
edge and those that could have heen dlscovered upct
reasusable inquiry. See Oglesby v. Coca-Cola ettng
Co., 6o2P Supp. 133, 1342(N.D. DIU 1995).

Tbe Commistsbo will Apply the same staeards, that
are applicable utder current Title VII case law to ADEA
waivers, Under Title VD, waivers are deemed to be
"knwing aid voluntary" if they clearly provide actual
otice of the nature of the rights tiht are waived and are
lufy regotlated without fraud or duress. See Rogers v.
General ELectric Co. * 781 F-.2d 4Q2 (5th Cir, 1986);

Picos v. (hisersity f Minnesota, 710 F. 2d 466 (8th Cit.
198) Lygt . Portdbor Co., 

6
4

3
F 2d 435 (6th Cir.

1941); EEOC . T M S. - D. C. Freight, Inc., 659
P. 2d 690(5h dCr. 1981); Coxv. Allied Chemical Corp.
S38 P. 2d 1094 (Sth Cir. 1976), cert, denied, 434 U.S.
1051 (1978); Wstkins . Scott Paper Co. 3 50 P. 2d 1159
(5th Cr. 1975). Relevant fuctors that couns have pre-
viously regarded as indicaulve and that the Commission is
likely to oand supportive in demonstruting that a waiver
was entered into in a "knowing and volunary" manner
are set forth in the f1ial role. Similarly, the Titde VII
case law prohibition against recognizing a waver of to-
tore or prospectve claIms (eg-.- a waiver agreement

dated January 1 of a given year Is not applicable to claims
arising after that date) will have full application to ADEA
waivers. Alexanderv. GCrdaer-Deneer Co., 415 U.S. at
SI; United Stares v. Allcgheny-Ludfunm industries, Inc.,
517 P 2d 826, 856 (5th Cir. 1975)i cert. denied, 425
U.S. 944 (1976). in addition, the commission will require
that consideration in exchange for a alid waiver otder
the ADBA not include employment benefits to which the
employee Is already entitled either by law or contract.
See Runyan v. NCR Corp., 573 P. Su 1454, 1460
(S.D. Ohio 193). Afd, 787 F. 2d 103 (6th Cit. 1986),
cer. denied, 107 S. Ct. 178 (1986).

Further, while the Commission takes the position
that a walver, i valid, may be A defense to any claim for
individual relief for the employee who signed it, such A
waiver cannot be osed to Nstify interering with an em-

ployee's protected right to file a charge or participate In
a commission investigatie. Eqoai Employment Cbport.-
nity Commission er Cesmair, io. 86-1806 slip op. at
5145(5th dir. July 16, 1987) The right to fle a charge
sritparticpate inaCommission investigation Is abso-

lately protected because it is essential to the Comnmis-slon's eiforcemem of the ADEA. Id. The plain language
of section 4(d) of the ADEA makes it unlawful for An em-
ployer to take action against an employee because he has.
inter Ala, ftled a charge. See Id. t 5144. The erdore-
mot policies underlying the ADEA strongly suppor this
position. Equal employment Cpportutity Commission r
CosmaIr, No 86-O1806 (Sth Cir. July 16, 1987); see
PeNway r. American Cast Iron Pipe Co.. 411 P. d 998

(Sth Cir. 1969).
The Commission hereby provides notice that It Is

adopaing legislative rule and exemption allowing non-
EEO supervised waivers and releases of prIvate rights

as an exemption to the provisions of Section 7 of the
ADEA for any waiver of rights or release from liability

by An employee or Job applicant stder the Act that is

aIT (No. 146) G-3

brg. von=y, and In confornlty with the other re-
quireo a t of t srule.

Impact Analysis - ClasalIcatm -
Esecuive Order 12291

The rule Ib this documesm Lo sst cluasfied as a
"major rule" wer xeutie Order 12291 on Federal
Reptlatlss, becase It Is not likely to result In (I) an

i effect - dae econoiy of $105 million or more; (2)
a major Irease In costs or prices for consumers, hud-
vldual Industries, Federal. State, or local governnent
ageenres. or geographic regiors; or (3) significant ad-
verse effects On corpeddon, e investrment.

productivity, b s. or the tdy of United States-
danrpris 3to compete with forep-based enter-

prises In doenestic or exon markets. Accordnly, nlo
regualso y impac a talysin is required.

SSlmlsly, the Charman of the EEOC certifies us-
dec S U.S.C. g605(b), enacted by the Reglatory Plexb-
h~iiy Act (ullc law 96-354), witi n dn ll
not resaleto an sIgnlIfcat Imnpact on a substakntial sombter
of small employers.

Accordingly, the Commissiona ameids 29 C PR.
Ji627 16 by ln a sewv subsection (c) to rea~d as

11627.16 Specific esempelons:

(c) Pursuant to rbe authority contIned in section 9
of the Act aid In accordance withb the procedure provided
thereint amd In ,1627.lS~h) of this part It has been found
necessary aind proper int the pu lic interest to permit
waivers or releases of clidms uider th e Act withvout the
Co.'nbtisrons bsupereislbr or approval, provided thatl
such waivers or releases are knowing aid voluntary, dlo
no t provuide for the release of prospective rights or
claims, and are rom In exchange for consideration that in-
citdes esnplt'ment benefits to which th e employee is al-
rceay ertitle

When assessing the validity of a waiver agreement.
the CommnIssion wil look to, aid Is likely to ind 6suport-
ive, the followin relevanrt factors that courts have pre-
viously idenetiied as ittleative of a bnoig and voluntary
vwaiver;

11 The agreeent was in writing, In uttiersteaiihle
lanuag, and clearly waived the employee's rights or
cisims utter rthe AfD8A:

2) A reasnbe petitd of time was provided foe em-
ployee deliheration

3) The emnployee was encouraged so conisult with an
*ttorney-

These are e sot eterhed as excludiv nor most every
factor necessarily he present in ordler for a waiver to
valid. esept that a waiver must always be in wrfiting.
Moreover, even where these three factors are present. If
a waiver Is challenxged, tbe Commission will look to the
substance sertci resmetnces to determine witethar there
was fraud or duress

No such waivers or reirases shal affect the Com-
m Ission's rights and respoostill~tis to enforce the Act.
Nor shull such a waiver he used to Justif Interfering with
an employee's protected right to fil a charge or panmd-
pate ins* Commisson investigation.

t'inuti this Day of at Washington, D.C.

Por the Commission

Clarence Thomas
Cbairman, Equal Employmenat

Opportunity Commission

PuFished by THE BUREAU OF NATIONAL AFFAIRS. NC., WAhWae\ D.C. 20037
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M~4ORANDUM

T0: Eleanor Holmes Norton
Chair

Daniel E. Leach
Vice Chair

Ethel Eent Walsh
Commissioner

Armando H. Rodriguez
Commissioner

J. Clay Smith, Jr.
Commissioner

FROM: Leroy D. Clark lab
General Counsel

SL'B3JECT: ADEA-Accrual of Benefits After
Normal Retirement Age

Shortly before transferral of enforcement of the Age Dis-
crimination in Employment Act to the Commission, the De-
partment of Labor issued an amendment to its Interpretive
Bulletin (I.B.) dealing with the application of the ADEA to
employee benefit plans. The principal purpose of the
amendment to the I.3. was to provide more comprehensive
guidance with respect to Section 4(f)(2) of the Act, par-
ticularly because of the increase in the maximum age level
of those covered by the Act. An important change in the
amendment was the provision in Section 860.120(f) that an
employer need not provide for en accrual of pension benefits
for an employee who continues to work after normal retire-
ment age. This particular provision has generated con-
siderable criticism on the ground that it results in a
substantial loss of retirement benefits to employees who
choose to work beyond normal retirement. The provision
constitutes an exception to the otherwise uniform rule that
age-based reductions in employee benefit plans must be
justified by actuarially significant cost considerations.
This memorandum will deal with the legal basis for the
position set forth in the amended I.B.; and with the ques-
tion of whether the Commission should consider a change
which woq-ld require continued accrual of benefits after
normal retirement age.

As originally enacted in 1967, the ADEA generally protected
individuals aged 40-65 from discrimination in employment
because of age. However, the exception in Section 4(f)(2)
of the ADEA, 29 U.S.C. 5623(f)(2), provided:

(f) "It shall not be unlawful for an employer, em-
ployment agency, or labor organization -- ***
(2) to observe the terms of a bona fide seniority system
or any bona fide employee benefit plan such as
a retirement, pension, or insurance plan, which
is not a subterfuge to evade the purposes of this
Act, except that no such employee benefit plan
shall excuse the failure to hire any individual....

Pursuant to this provision, the Labor Department issued an
Interpretative Bulletin on "Costs and benefits under em-
ployee benefit plans," which stated in part:

_OI9 - 6411

6"H8,rT A onrlA
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[Atlh employer is not required to provide older
worikers who are otherwise protected by the law with
the:same pension, retirement or insurance
benefits as he provides to younger workers, so
long as any differential between them is in ac-
cordance with the terms of a bona fide benefits
plan. For example, an employer may provide lesser
amounts of insurance coverage under a grout
insurance plan to older workers, where the plan
is not a subterfige to evade the purposes of the
Act. A retirement pansion or insurance planVii be considered in comliance with the statute
where tMe actual amount of pament made or cost
incurred, in behalf of an older worker is equal
to-thet made or incurred in beialf of a youn er
Worker, even tnough the older worker may thereby
receive a lesser amount of pension or retirement
benefits, or insurance coverage. [29 CFR 5860.120
(a); 34 Fed. Reg. 9709 (June aL, 1969 (emphasis
added).] id,

This provision of the I.B. was based on the statutorylanguage and the legislative history which indicated thatemployers were not required to provide older workers exactlythe same pension benefits.

During the floor debates, Senator Javits, who introduced theamendment that became section 4(f)(2) (See 113 Cong. Rec.7016-1077) elaborated on the effects of section 4(f)(2):
The amendment relating to seniority systems

and employee benefit plans is particularly
significant: because of it an employer will
not be compelled to afford older workers ex-
actly the same pension, retirement, or insurance
benefits as younger workers and thus employers
will not, because of the often extremely high
cost of providinR certain types of benefits toolder workers, actually be discouraged fram
hiring older workers. At the same time, it
should be clear that this amendment only relates
to the observance of bona fide plans. No
such plan will help an employer if it is adopt-ed merely as a subterfuge for discriminating
against older workers. [113 Cong. Rec. 31254-
55 (emphasis added).)

Senator Yarborough, Chairman of the Subcosmittee on Laborwho sponsored the legislation for the Administration (sae113 Cong. Rec. 2457) and acted as the bill's floor managcz(See 113 Cong. Rec. 31252Y, expressly concurred in Senator
Javits' interpretation:

I wish to say to the Senator that that is
basically my understanding of the provision

_Inline 22, page 20 of the bill, clause 2. sub-
section (i) of section 4, when it refers to
retirement, pension, or insurance plans....
This will not deny an individual employment
or prospective employment but will limit his
rights t(' obtain full consideration in thepension, retirement, or insurance plan. [113
Cong. Rec. 31255 (emphasis added).)

-in 174, Congress enacted the Employee Retirement IncomeSecurity Act (ERISA) with the stated purpose of assuringthat employees actually receive the pension benefits prom-ised then upon retirement. See 29 U.S.C. 51001(b), and (cl.Accordingly, ERISA's requirements were keyed to "normalretirement age," and did not generally address the subjectof retirement benefits for eamplyees who work beyond such anage. ("Normal retirement age' was set by ERISA at ."theearlier of -- (A) the time a plan participant attair.s normalretirement age under the plan, or (B) the later of -- (i)the time a plan participant attains age 65, or (ii) the 10thanniversary of the time a plan participant commenced par-ticipation in the plan" (26 U.S.C. 5411(a)(8); 29 U.S.C.
51002(25).)
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Subsequently, in conjunction with the Department of Labor,
the Internal Revenue Service issued. regulations which did
touch on th.2 subject. See 42 Fed. Reg. 42336, 42339 (Aug. 23,
1977).

Fostponed retirement. A plan shall not be
tratdsaiin to satisfy the require-

ments of [ERISAI merely because no benefits
under the plan accrue to a participant who
continues service with the employer after
such participant has attained normal re-
tiremer: age. [26 CFR 51.411(b)-l(b)(2)
(if) (-) and -l(b)(3) (ii)(C).)

Employment after retirement. No actuarial acjust-
ment to an accrued benefit is required on account
of employment after normal retirement age. [26
CYR Sl.411(c)-l(f)(2).]

These regulations simply make explicit that which is already
implicit in ERISA: that the statute does not generally deal
with retirement benefits for employees who work beyond
normal retirement age and, consequently, does not generally
require continued accrual or actuarial adjustment of retire-
ment benefits to account for post-"normal retirement age"
work.

At the time the ERISA regulations were under administrative
advisement in 1977, Congress had before it proposed legis-
lation forbidding involuntary retirement because of ag2 and
lifting the upper age limit on ADEA coverage from age 65 to
70. One of the questions which arose during consideration
of those amendments was whether the change would cause
conflicts with ERISA. AccordLngly. within just a few days
after the ERISA regulations became final. Senators Williams
and Javits (respectively, the chairan and the ranking
minority member of the Senate Human Resources Committee)
addressed a letter to Donald Elisburg, the Labor Depart-
ment's Assistant Secretary for Emplcyment Standards.
Senator Javits requested 'a writter opinion from the De-
partment addressing all potential conflicts between ERISA
and the proposed amendments to the ADEA" and posed five
specific questions. See S. Rep. No. 95-493 (1977), pp. 13-
14; reprinted in 1978 U.S. Code Cong. & Admin. News 988-89.

In reply, Assistant Secretary Elisburg stated that '[rjais-
ing the upper age limit of ADEA would not create any con-
flict with ERISA." With regard to the specific questions he
provided the following answers:

Question 1. Would an ermployer be required to
credit years of service fcr purposes o. benefit
accrual after normal retirsmant age?

Answer. It is our view that nothing in the
ADEA or in the proposed amendments would re-
quire an employer to credit, for purposes of

-beamefit accrua,. those years of service which
occur after an employee's normal retirement
age. E2ISA likewise does not require such
accrual.

Question 2. Would an employer be required
to pay the actuarial equivalent or normal re-
tirement benefits to -an employee who con-
tinues to work beyond the normal retirement
age?

Answer. Bo. There will not have to be any
adjustment in the size of the periodic payments
at the time of actual retirement. This is also
the case Bander ERISA.

* * *

Question 4. Would an increase in the upper
age limi. of the ADEA increase the funding costs
for prixate pension plans?

Answer. An imCrease in the upper age limit of
the ADEA would not intrea2e:-the funding costs for
private pension plans. As a matter of fact.
financial pressure on private pension plans could
be alleviated. Requiring an employer to permit
a qualified employee to work until the Act's
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upp age it. regardless of the pension
plan's normal retirement age, would result in
cost savings to plans ratber than increases '
As an actuarial matter, the longer an employee'
works, the shorter the period retirement pay-
ments will have to be made, thus lowering the
funding assumptions of the. plan. Savings
would of course come from the added years of
accumulated interest on the fund. Savings
would also stem from the fact that, as in-
dicated above, a plan need not provide for
further accrual of benefits after the partici-
pant has reached the plan's normal retirement
age, and thus the added years of service do
not increase the ultimate retirement benefit or
the cost of providing it.

* * *

Question 5. Assuming that under ERISA a plan
need not provide for benefit accruals for an
employee who continues to work after the nor-
mal retirement age, would an employer's failure
to provide for the accrual of benefits for
such an employee constitute age discrimination
under the ADEA?

Answer. In our opinion, a bona fide pension
plan that provides that no benefits accrue to
a participant who continues service with the
employer after attainment of normal retirement
age would not violate the ADEA. Under
Section 4(f)(2) of the ADEA, it is not unlawful
to observe the terms of a bona fide pension
plan that is not a subterfuge to evage the pur-
poses of the ADEA. As I noted in my testimony
the legislative history of the ADEA indicates
that Section 4(f)(2) was intended to allow age
to-be considered in funding a plan and in
determining-the level of benefits to be paid.
We believe that it will rue counter to the
intent of the Act to require a plan to provide
for benefit accrual Lfter the plan's normal re-
tirement age. [S. Rep. No. 95-493, pp. 15-16;
reprinted in 1978 U.S. Code Cong. & Admin. News
990-91.1

During the passage of the 1978 amendments to the ZADEA these
answers of Assistant Secretary Elisburg were repeatedly
echoed by the Rouse and Senate leaders who guided the
passage of the ADEA amendments. See e. , 123 Cong. Rec.
H9977 (daily ed., Sept. 23, 1977; remarks of Cong. Hawkins).
S17274 (daily ad.: Oct. 19, 1977; remarks of Sen. Williams),
S17276 (daily ad. Oct. 19, 1977; remarks of Sen. Javits).

Moreover when it became clear that the ERISA rules and
Elisburgs acomments concerning accrual and actuarial ad-
justment applied only to "Defined Benefit Plans," 1/ these
Congressional leaders extended their previous remarks to
prov de a similar treatment of "Defined Contribution Plans."
2! All of these remarks purported to be consistent with
Section 4(f)(2) of the 1967 ADEA.

Sec. 4(f)(2) of the Act was amended to include the following
language at the end of the existing provision:

and no such seniority system or employee benefit
plan shall require or permit the involuntary retirement
of any individual specified by section 12(a) of this
Act because of the age of such individual.

On its face, the amendment addresses merely the question of
involuntary retirement (which had been the subject of en
adverse Supreme Court decision), and makes no reference
whatever to the question of retirement benefits. Further-
more, that the amendment was restricted to the involuntary
retirement issue is clear from the "Joint Explanatory State-
ment of the [louse-Senate] Committee of Conference":

e g. ec. H2271 (daily ed., March 21,

1978); remarks of Cong. Dent and Hawkins).
S4450 (daily ed., March 23. 1978; remarks of
Sen. Williams and Javits).

2/ Ibid.
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The conferees agree that the purpose of the

amendment to section 4(f)(2) is to rake ab-
solutely clear one of the original purposes

of this provision, namely, that the excep- /

tion does not authorize an employer to re-

quire or permit involuntary retirement of

an employee within the protected age group

on account of age. [H.R. Rep. No. 95-950

(1978), p. 8; Reprinted in 1978 U.S. Code
Cong. & Admin. News 1001.]

Given-these facts, in my opinion the 1977-78 Congress was

merely affirming a purpose of the Act as it was passed in

1967. The original provision of Section 4(f) (2) concerning

pension benefits remained unchanged, for the 1978 amendment

deals only with affirming the original Congressional intent

concerning involuntary retirement. Under these circum-

stances, the other Comuents of the 1977-78 Congress (those

not embodied in the language of the amendment and the

conference Report) concerning the purpose of the unchanged

portion of Section 4(f)(2) do not rise to the level of

controlling legislative history. Indeed the Supreme Court

has already had two occasions to reject precisely 
such

subsequent Congressional statements in interpreting the 1967.

ADEA.

In United Air Lines v. McMann, 434, U.S. 192 (1977), the

Court interpreted the original language of AD-A Section 4(f)

(2) to permit involuntary retirements because of age., That

conclusion wias based, in part on explicit statements nape

by Senator Javits (and others) during consideration of the

1967 legislation. On the other hand, the Court rejected the

contrary statements of Senator Javits (and others), made in

1977 during consideration of the then-pending ADEA 
amend-

ments, that one of the original purposes of Section 
4(f)(2)

was --supposedly--to prohibit involuntary retirements 
be-

cause of age. The court expressly noted that "[l1egislative

observations 10 years after passage of the Act are in no

sense part of the legislative history" 434 U.S. at 20C, n.7.

Even after the ADEA amendments were enacted in 
1978, the

Supreme Court rejected Congress' reappraisal of the original

congressional intent where the provision in question 
was not

changed. In Oscar Maer & Co. v. Evans, _ U.S. . 99

S.Ct. 2066, 6 ..ET7d 6O9(l97937X-e Court was-not

persuaded" by an interpretation of a 1967 provision which

was put foward in the 1977 Senate committee report 
and even

explicitly adopted in the 1978 conference committee report.

"Senate Report No. 493 was written 11 (itic] years after the

ADEA was passed in 1967 and such '[l1egislative observa-

tions... are in no sense part of the legislative history'"

(99 S.Ct. at 2072; 60 L. Ed- 2d at 617). "'It is the intent

of the Congress that enacted (the Section]... that ccn-

trols"' (Ibid., quoting from Teamsters v. United States, 43L

U.S. 324, 335. n.39 (1977). construing Title VI 0of theA

Civil Rights Act of 1964. as amended by the Equal Employment'

Opportunity Act of 1972).

In drafting the amended I.B., the Labor Department, however,

chose to give controlling weight to the observations of

Assistant Secretary Eligburg. rather than to the language of

the statutory amendment and the Conference Report. Thus,

the preambles of both the proposed and final interpretation

state that "(the legislative history of the 1978 Amend-

menesetabwse unfr
rule under section 4(te(i) chat age-based reductions in

iempoyee benefit plans must be justified by actuarially

significant cost considerations." 43 Fed. Reg. 43265 (Sept. 22,

1978); 44 Fed. Reg. 30649 (14ay 25. 1979) (emphasis added).

The exception, of course, concerns the treatment of retire-

ment benefits for employees who continue to work beyond

normal retirement age. As I have noted, in my opinion that

interpretation is not based upon established principles ox_

statutory interpretation.

In addition, the general rule that exceptions contained in..

remedial and humanitarian legislation should be narrowly

construed militates against the interpretation that the

Department of Labor has given to Section 4(f)(2). Section

4(f)(2) of the ADEA was expressly labeled by Congress as an

"exception" to the statutory prohibition of age discrisi-
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nation. H.R. Rep. No. 805, 90th Cong., 1st Sass. (1967),
pp. 4, 9, reprinted in 1967 U.S. Code Cong. & Admin. News
2217. 2222; S. Rep. No. 723, SGth Cong. 1st Sass. (1967).
pp. 4, 9, reprinted in 113 Cong. Rec. 31250, 31251-52.

Long before the ADEA was enacted, it was settled law under
the Fair Labor Standards Act (YLSA) that exceptions to it
must. be narrowly construed and limited to those circum-
stances plainly and unmistakably within its terms and
spitit. A.H. Phillips, Inc. v. Walling 324 U.S. 490. 493
(1945); A rno vkv, 1U.S. 388, 392
(1960).

Congress expressly directed that the ADEA was to be enforced
in accordance with the; "powers, remedies, and proedues" of
the FLSA. Section 7(b), 29 U.S.C. §626(b). (ehais.
added.) In Lorillard v. Pons, 434 U.S. 575 (1978), the
Supreme Court therefore cEErTuded that settled principles of
FLSA judicial interpretation must be applied to the ADRA
where appropriate. In Cor in& Glass Works v. 3rennan, 417
U.S. 188, 196-97 (l974), the Supr Court applied the FLSA
rule to an Equal Pay Act case involving sex-based wage
differentials. Accordingly, the FLSA rule on exceptions
must also be applied to Section 4(f)(2) of the ADEA.

For the above stated reasons, it is my opinion that the
provisions in the DOL Interpretive Bulletin of May 25, 1979
on employee benefit plans concerning pension accruals after
normal retirement age are incorrect and that the Commission
should therefore undertake a further amendment to the
Interpretive Bulletin. The simplest change would be to
revert to the position set forth in the original Inter-
pretive Bulletin on Employee Benefit Plans. Under this
interpretation, an employee continues to accrue pension
benefits after normaltretitement. However, an employer is
allowed to make reductions in those benefits as long as the
actual amount of costs incurred on behalf of an older worker
is equal to that incurred on behalf of a younger worker.

Such a change could have both economic and political
effects, and this office was asked to comment on them in
this memorandum. We have received conflicting advice on
what the economic effects would be and their significance,
and do not believe we are in a position to draw any con-
clusion. We would recommend that the Comuission publish for
public comment an amendment to the I.B. reverting to the
original position concerning accrual of pensions after
normal retirement age. The Comuission could expect to
receive for consideration a broad range of comments from
employers, labor organizations and insurance industry
actuaries on the economic impact of such a change. With-
regard to the possible political effects, the Commission may
wish to make appropriate contacts through the Office of
Congressional Affairs to ascertain Congressional reactions
to such a change.
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,CUAL EMPLCYMENT OPPORTUNITY CCOMMiSSION

WASHINGTON, 0.C, 20506

MEMORANDUM 3

TO: SCEP

THRU: Leroy D. Clark
General Counsel

Charlotte Frank
Director
Office of Field Services

FROM: Constance L. DupreLlDW
Associate General Counsel
Legal Counsel Division

SUBJECT: Propcsals for the revision of the
Pension Accrual Provisions of the
Interpretative Bulletin on Employee
Benefit Plans

-The purpose of this memorandum is to bring to SCEP's atten-
tion the alternative proposals available to the Coinsission
when considering changes to the Persion Accrual Provisions
of the Interpretative Bulletin on Employee Benefit Plans
issued by the Department of Labor on Itay 25, 1979, 43 Fed.
Reg. 30648. 1/ This memorandum will attempt to present a
concise analysis of the specific problems raised by the
provisions in the current Interpretative Bulletin (here-
inafter referred to as the "IB") and the extent to which
those problems can be eliminated by the use of the available
alternatives which are presented,

On May 25. 1979,-the Department of Labor published in the
Federal Register an amendment to its Interpretative Bulletin
deal wit employee benefit plans. The Interpretative
Bulletin was in response to suggestions made by Congress in
1978 at the time it amended section 4(f)(2) of the Age
Discrimination in Employment Act of 1967, as amended, 29
U.S.C. 1621 et seg. that the Department of Labor issue more
comprehensive guidance-with respect to section 4(f)(2),
particularly because of the increase in the maximum age
evel of those covered by the Act. 2/ See 124 Cong. Rec.

H2271 [daily ed. Mar. 21, 1978] [remiar1-of Rep. Hawkins];
124 Coig7 Rec. S.4451 [daily ad. liar. 23, 19781 [remarks of
Sens. Williams end Javits]. More specifically, the increase
in the maximum age level of those individuals covered by the
Act raised questions about man; common benefit practices
affecting employees at age 65. The Interpretative Bulletin
on Employee Benefit Plans (IB) addressed many of the ques-
tions left unanswered by changes in the Act.

1/ Attached hereto as Exhibit one.

ZI Section 4(f)(2) of the Act reads as follows; I

(f) It shall not be unlawful for an em-
ployer, employment agency, or labor organ-
ization--

(2) to observe the terms of a bona fide
seniority system or any bona fide employee
benefit plan such as a retirement, pension.
or insurance plan, which is not a subter-
fuge to evade the purposes of this Act, !
except that no such employee benefit plan
shall excuse the failure to hire any in-
dividual, and no such seniority system or
employee benefit plan shall require or
permit the involuntary retirement of any
individual specified by section 12(a) of
this Act because of the age of such indi-
vidual;
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The main thrust of the lb was to set forth the permissible
methods of analysing employee benefit costs to insure com-
pliance with the rule established by section 4(f)(2) of the
Act which has been interpreted to require that age-based
reductions in employee benefit plans must be justified by
actuarially significant cost considerations. With regard to
retirement benefits, the I.B. manifested a significant
change over the previous D-O.L. interpretation on employee
benefit-plans, see 29 C.F.R. 5860.120(a). 3/ Ilore specif-
ically, the prevlous interpretation stated, in part, that:

A retirement, pension, or insurance plan will
be considered in compliance with the statute
where the actual amount pf payment made, or
cost incurred, in behalf of an older worker
is equal to that made or incurred in behalf
of a younger worker, even though the older
worker may thereby receive a lesser amount
of pension or retirement benefits, or insur-
ance coverage. 129 CFR 5860.120(a)]

The across the board approach of the previous 5860.120 with
regard to retirement costs incurred for all employees was
then significantly altered by the combination of the five-
year extension of the Act's protections and the new IB on
pension accrual in employee benefit plans. Thus, the
following practices are permitted by the current 1B:

5860.120(f)(iv) (B) (44 Fed. Reg. at 30661]

(1) A defined contribution plan may provide
for the cessation of employer contributions
after the normal retirement age of any par-
ticipant in the plan. A defined contribution
plan may also provide that no employer contri-
butions shall be made on. behalf of an employee
who is hired after normal retirement age.

* .* .** ,

(3) A defined benefit plan may fail to credit,
for purposes of benefit accrual, service which
occurs after an employee's normal retirement
age.

(4) A defined benefit plan need not adjust
'actrarially the benefit accrued as of normal
retirement age for an employee who continues
to work beyond that age. [A defined contri-
bution plan would have to pay the balance in
the individual account.)

(5) A defined benefit plan need not provide
for the accrual of benefits for an employee
who continues to work after normal retirement
age.

: * : * ~ ~* *

(7) A defined benefit plan need not take into
account salary increases and benefit improvements
under the plan which take place after an employee
reaches the normal retirement age specified in
the plan with respect to those employees con-
tinuing their employment beyond that age. Hows-
ever, benefit improvements for retirees may not
be denied to such employees who do not receive
the advantage of benefit accruals and increases
given younger employees.

3/ See the attached memorandum from the General
HunSel to the Conmission dated August 30, 1979.
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In general, the problems which arise as a result of the
foregoing interpretations concern 1) the accrual of benefits
for employees between age 65 and 70. 2) actuarial adjust-
ments of retirement benefits for employees who postpone
retirement by working beyond age 65. and 3) crediting post-
65 salary increases and years of service for the purposes of
retirement benefit plans. The current lB expressly permits
an employer to avoid each practice enumerated in 1-3 above.
Insofar as each of these practices arguably constitutes a
distinct hardship for employees between the ages of 65 and

-70, each will be separately analyzed.

Problem one revolves around the concept of benefit accr-zal.
Each year an employee participates in a pension plan he
earns credits toward his retirement benefit. In the case of
a defiue& contribution plan, contributions are made at
regular intervals by the employer based on an employee's
participation in the plan. For defined contribution plans.
the process of accrual is represented by the monthly or
yearly contributions made by the employer on behalf of a
participating employee. In the case of defined benefit
plans, retirement benefits are determined by a formula which
most frequently utilizes such factors as years of service
and salary as the basis for determining retirement benefits.
The process of accrual relative to defined benefit plans is
one whereby an employee is credited with each year of
service or salary increase in computing his benefit upon
retirement. Regardless of the plan, however, continued I
accrual permits an employee to enhance his retirement
benefit up to the maximum benefit allowable under the plan.

The 1978 amendments to the Act extended coverage in the
private sector to age 70. However, the IB on Employee
Benefit Plans indicated that an employer can cease con-
tributions after normal retirement age 4/ in non-supple-
mental defined contribution plans, see Z4 Fed. Reg. 3C661;
1860.12.0(f)(iv) ()(1)) and may fail to credit post-65
service for the purposes of defined benefit plans, see 44
Fed. Reg. 30661; 1860.120(f)(iv)(B)(3)). The practTcal
result of this interpretation is that while an employe! can
work beyond age 65, there is no wav he can enhance his
retirement benefits. Naturally, this practice acts as a
disincentive to work beyond age 65. -

The second major problem raised by the IB and mentioned
earlier regards the actuarial adjustments of retirement
benefits for employees who postpone retirement by working
beyond-- ae 65. The current 13 does not require an em-
loyer to make actuarial adjustments to the retirement

gensefits of employees in defined benefit plans who work
beyond age 65. To illustrate the problem we will use the
example of employee A who is entitled to $100,000.00 unon
retirement at normal retirement age of 65. Based on a life
expectancy of 10 years, employee A would be paid $10,000.
per year for 10 years if he retired at age 65. if, however,
he worked beyond age 65 he would encounter two problems.
One, as discussed earlier, he could not accrue any more
gension credits to enhance his retirement benefits and two.
ased on the same life expectancy of 75 he-would still

receive $10,000 per year but for fewer years by virtue of I
his postponed retirement. Effectively, based on the same
life expectancy, the employee is deprived of benefits he
would have received had he retired at age 65. Suffice it to
say that not only is this a strong disincentive to work
beyond age 65, but also a windfall to employers maintaining
these types of plans.

1/ While each plan is free to set its "normal
retirement age," the Employee F.etirement
Income Security Act of 1974 (ERISA) 29 U.S.C.
51001 et seq., requires that, in any event,
the noim-aretirement age of a plan covered
by ERISA be at age 65 or after 10 years
participation in the plan, whichever is
later.
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The third problem raised by the IB is related to the first
two. As currently written, the 13 on Employee Berefit Plans
does not require a defined benefit plan to take into account
salary increases and benefit improvements under the plan
which take place after an employee reaches normal retirement
age. (See 44 Fed. Reg. 30661; S860.120(f)(iv)(B)(7)). Thus,
an empoy-ee working beyond age 65 gets no credit p.a his re-
tirement computation for any post-65 salary increases or for
any benefit improvements made in the plan during his post-65
years of service.

Plainly. the IB on employee benefit plans is a triple-headed
hydra for the post-65 employee. It permits an employer to:

1) stop crediting for the purposes of ac-
crual all service beyond age 65.

2) refuse to make actuarial adjustments
in retirement benefits for employees
who continue in service beyond age
65, and

3) refuse to take into account salary
increases and benefit improvements
under the plan which take place after
the normal retirement age specified
in the plan.

Four alternative approaches to the current lB. or any
combination thereof, are presented for your consideration,

Alternative A

In response to problem one, this alternative would require,
an employer to credit all post-normal retirement age service
for the purposes of benefit accrual. This option would re-
quire an employer to give credit for post-65 years of
service regardless of whether the employee had reached full
accrual by the time he reached normal retirement age in the
plan

1While this alternative carries the "equal cost" principle of
the I to its logical extreme, it goes so -far as to re-
quire contributions after full accrual has already taken
place. [Such a practice (unlimited accrual) is not required
by ERISA and night aruably result in significantly greater
cost to plans.] In addition, this alternat:ve would create
a conflict with one of ERISA's accrual rules (the "3 percent.
role") which does not allow for accruals after 33 1/3 years
of participation in a plan. Furthermore, this alternative
would most heavily penalize those liberal enployers whose
plar.s provide for earlier accrual dates.

Alternative B

Alternative B is a moderate variation of Alternative A.
This Alternative would require post-normal retirement age

benefit accrual for all employees in a plan who are not
fully accrued by the time they reach the normal retirement
age in a plan. This alternative would accommodate those
ERISA rules which permit plan limitations on accruals but
would also enable the employee not yet at full accrual to
enhance his retirement benefits through additional years of
service. This proposal adheres to the cost standard which
underlies the IB for all employees except those who are

.ifully accrued at normal retirement age.

Alternative C
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This proposal deals with the problem created by the current
IB in that it does not require an employer to make actuarial
adjustments to the retirement benefits of employees who
continue in service beyond age 65. (See 44 Fed. Reg. 3066p;
5860.120(f)(iv)(B)(4)). The result for employees is tha:
working beyond age 65 causes a reduction in their total
retirement benefit because payments will still be made based _.
on the benefit accrued in relation to years between normal
retirement age and life expectancy. Take, for example.
Employee A who has fully accrued retirement benefits at the
normal retirement age of his plan, i.e., were he to retire
at the normal retirement age he would receive the maximum
benefits possible. Assume that the normal retirement age is
65, his entitlement is $100,000.00 and his life expectancy
is age 75. Based on these figures. the plan wou d probably
provide for payments of $10,000.00 per year. Employee B.
however, who had also earned full benefits by age 65, would
i~also receive $10,000.00 per year even if he chose to work
'until age 70. The obvious result is a windfall for em-
Wployers in that the funds are not required to pay out the
actuarial equivalent in benefits depending on the projected
life expectancy from actual retirement. Alternative C would
require plans to make this actuarial adjustment to insurs
that accrued retirement benefits are rot compromised by ar'
employee's decision to remain in the work force. Thus,
should Employee B remain in the work force until age 70, his
benefits would have to be actuarially adjusted to $20,000
per year. not $10,000.

Alternative D -

This Alternative deals with the facial inequity in allowing
employers to refuse to take into account salary increases
and-benefit improvements under the plan which take place
after the normal retirement age specified in the plan. See
44 Fed. Reg. 60661; 5860.120(f)(iv)(B)(7). This is im-
portant for those employees whose plans integrate high years
of salary and/or benefit improvements under the plan into
the final computation offtretiremnnt benefits. The inequal-
ity of depriving someone Bf cre lit for salary increases and
benefit improvements merely because they occur during post-
normal retirement age service is apparent. The alternative
here is to withdraw the former interpretation and require
that changes in salary or benefit plan improvements be taken
into account for post-normal retirement age employment.

In conclusion, we wish to note that each of the four pro-
posed alternatives deals with a specific problem arising
from the pension accrual rules of the current I.E. Any or
all of these alternatives can be combined in a written
interpretation whose purpose is to rectify some or all of
the issues raised herein. While some preliminary-work in
drafting proposals on the accrual rules has been done, these
proposals are not included for your review at this stage
because of their technical nature and also because of the
initial need for policy guidance regarding the number of
issues the Commission feels require action.
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CON NAL
EQUAL EMmoYmEU OPtpoluNItY COMMISION

'MEMORANDUM

TO: Eleanor Holmes Norton
Chair

Daniel E. Leach
Vice Chair

Ethel Bent Walsh
Commissioner

Armando M. Rodriguez
Commissioner

J. Clay Smith, Jr.
Comaissioner

THRU: Preston David
Executive Director

FROM: Constance L. DupreLL
Associate General Counsel
Legal Counsel Division

SUBJECT: Bulletin on Employee Benefit Plans under
the Age Discrimination in Employment Act
of 1967, as amended. ,/

The issue of proposed changes to the existing Interpretative
Bulletin on Employee Benefit Plans (the "IB"), 44 Fed. Reg.
30648 (May 25, 1979), was first brought to SCEF's attention
during the months immediately following the transfer of
functions on July 1, 1979. Subsequently, in October, a
summary of the inequities involved with the "IB" as it re-
lates to employees who continue to work beyond normal re-
tirement age was presented to SCEP. The October memorandum
then attempted to outline in general terms four possible
ways of modifying the current "IB" to counteract those
identified inequities. At that time, the memorandum in-
dicated that requiring employers to make actuarial adjust-
ments to the retirement benefits of employees who continue
in service beyond normal retirement age and crediting post-
normal retirement age salary increases and years of service
appeared to be the two simplest and most administratively

manageable methods of dealing with the identified inequi-
ties. As a result of that SCEP meeting, instruction was
given to draw up specific interpretations and to solicit
comments from the Department of Labor and the Internal
Revenue Service regarding the proposed changes pursuant to
Executive Order 12067.

In response to those instructions. specific proposals for
revision of the existing interpretation were drafted and
sent to the Department of Labor, the Internal Revenue
Service, the President's Commission on Pension Policy and
the Department of Justice. Informal comments from those
agencies were received and the original draft was modified
and then sent to SCEP by memorandum dated March 27, 1980.
That memorandum suggested that the modified document be
circulated to appropriate federal agencies for formal com-
ments. After receiving instructions to that affect, the
modified document was circulated to those same federal
agencies for formal comment pursuant to Executive Order
12067 on April 25, 1980. In addition to formal comments
received from the Department of Labor, there has been one
meeting and considerable verbal communication regarding the
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proposals, especially with the Internal Revenue Service.
ternal Revenue Service COmments have been of vital as-

sistance in assuring that the proposed modifications do not
infringe on tax qualification matters entrusted to the
jurisdiction of the Department of the Treasury, and to a
lesser degree, pension matters under ERMSA which are under
the auspices of the Department of Labor.

Several changes have been made to the proposed document.
First, and perhaps most obvious, is the deletion from the
original draft of the requirement that employees hired
within five (5) years of normal retirement age be included
in defined benefit plans. That proposal has been deleted
for two major reasons. First, Section 202(a)(2) of ERISA
specifically permits a defined benefit plan to exclude from
participation employees hired within 5 years of normal
retirement age. While the ADHA may legally require more
than is required by ERMISA. the Commission would be ill-
advised to require such an inclusion, thereby creating the
appearance of conflict with the statute governing pension
matters. In addition, such a proposal originally contem-
plated that the amoint to be expended on behalf of employees
hied within five years of normal retirement age be equal to
that annual amount spent on the oldest employees who are
required to be included in the plan. However, after con-
sultation with an actuary we have been advised that it is
administratively unfeasible to calculate that amount due to
the manner in which defined benefit plans are funded. For
those reasons, the proposal that would require an employer
to include employees hired within 5 years of normal re-
tirement age in defined benefit plans has been excluded.

The existing interpretation requires post normal retirement
age contributions only for defined contribution plans which
are deemed "supplemental" to other coexisting benefit plans.
Our original proposal suggested retention of-the "supple-
mental" distinction with a redefinition of that term to
apply only to those defined contribution plans which do not
provide for a "specific and reasonable benefit goal" at
normal retirement age. However, upon reconsideration we are
convinced that such a standard is too vague both to provide
guidance to employers and to facilitate enforcement efforts.
To the extent that there exists no cost justification for
the cessation of contributions at normal retirement age, the
proposed rule has been modified to apply uniformly to all
defined contribution plans.

Finally, the proposal has been modified to clarify the
relationship between long term disability benefits and
pension benefits. Numerous questions have been received in
this area and the proposal has been rewritten to make clear
that the Commission does not interpret the ADHA to require
the simultaneous payment of long term disability benefits
and pension benefits. The proposal has been rewritten to
make clear that for those employees disabled at later ages
on whose behalf disability benefits must be paid beyond
normal retirement age, an employer can, at the employee's
election, postpone the payment of pension benefits until the
disability benefits are exhausted. The proposal explicitly
indicates that such a postponement must be done in accord-
ance with all ERISA rules regarding the commencement of
benefits and prohibited forfeitures.

Accordizigly. it is recommended that the attached document be
published in the Federal Register as a proposed change to
the current interpretative bulletin on employee benefit
plans, with a solicitation for public comment. Upon receipt
and evaluation of those comments. the Commission can then
prepare a final document, if it so desires.

KA4CKARONIS/dt
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CONFIDER1AL
EQUAL EPLOYtMUN OPPORTUNITY CO?,ISSION

29 CFR Parts 860, 1625

Employee Benefit Plans; Proposed Guidelines on

the Application of the Age Discrimination in

Employment Act of 1967 to Retirement and Pension

Plans; Proposed Recodification of 29 CFR Part

860.120. $

AGENCY: Equal Employment Opportunity Commission.

ACTION: Proposed partial rescission of Inter-

prerarive Bulletin; Proposed Interpretive

Rules.

SUMIARY: Pursuant to Reorganization Plan No. 1

of 1978, 43 FR 19807 [May 9, 1978], responsi-

bility and authority for enforcement of the Age

Discrimination in Employment Act of 1967, as

amended, 29 U.S.C. 621 et seq. [ADEA or "Act"]

was transferred from the Department of Labor to

the Equal Employment Opportunity Commission.

The transfer became effective and the Commission

assumed enforcement of this Act on July 1,

1979.

After enactment of the Age Discrimination

in Employment Act Amendments of 1978, Pub. I.

95-256, 92 Stat. 189 (approved April 6, 19781,

the Department of Labor published in the Federal

Register of September 22, 1978, a proposed

amendment to the Interpretative Bulletin, 29 CFR

Part 860, with respect to employee benefit

plans. After considering written comments as

well as testimony at a hearing on the proposed

a:endment, the Department revised the original

proposal and published it in final form on

May 25. 1979. Pursuant to its authority under

the Act, the Commission proposes the accompany-

ing rescission of certain sections of that

document and new interpretive rules on the



757

application of the ADEA to retirement and pen-

sion plans.

DATES: Written comments must be received within

ninety (90) days of this publication and must be

submitted in quadruplicate to: Executive Secre-

tariat. EEOC, 2401 E Street. N.W., Washington,

D.C. A copy of all public documents may be

examined between 9:00 a.m. and 5:30 p.m. normal

buasiness hours at Room 2003, EEOC, 2401

E Street. N.V.. Room 2254, Washington, D.C.

20506. The entire record, or any part thereof,

may be in chased at the actual cost of duplica-

tion as computed pursuant to the fee schedule

at 29 C.F.R. 1610.15(a).

FOR FURTHER INFORMATION CONTACT: John J.

Pagano, Office of the General Counsel, Legal

Counsel Division, Room 2254, EEOC, 2401 E

Street, N.W., Washington. D.C., (202) 634-6595.

SUPPLEMENTARY INFORMATION: Notice is hereby

given that the Commission has under consideration

a proposal to rescind 5860.120(f)(1)(iv) and

1860.120(f)(2) (ii) of the Department of Labor's

Interpretative Bulletin on Employee Benefit

Plans, which deals with the application of

section 4(f)(2) [29 U.S.C. 623(f)(2)] of the

Age Discrimination in Employment Act of 1967.

as amended, 29 U.S.C. 1621 at seq., to pension

and retirement plans, and publish new inter-

pretive rules.

On November 30, 1979 the Commission pub-

lished in the Federal Register its proposed

substantive interpretations under the ADEA to

replace those interpretations which currently

appears at 29 C.F.R. Part 860. However, those

proposed interpretations do not address the

problems arising under Section 4(f)(2) of the

Act regarding employee benefit plans. Many of

those problems were addressed by the Department

of Labor in an Interpretative Bulletin on
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Employee Benefit Plans which was published on

May 25, 1979. See 44 Fed. Reg. 30648 (May 25,

1979). The interpretations contained in that

bulletin are currently in effect. See 44 Fed.

Reg. 37974 (June 29, 1979).

In amending section 4(f)(2) in 1978,

Congress made clear that the Department of

Labor (which then had responsibility for the

administration and enforcement of the Act)

should issue more comprehensive guidance with

respect to section 4(f)(2), particularly because

of the increase in the maximum age level of

those covered by the Act from 65 to 70 years of

age. See 124 Cong. Rec. H 2271 (daily ed.

Mar. 21, 1978) (remarks of Rep. Hawkins): 124

Cong. Rec. S. 4451 (daily ed. Mar. 23, 1978)

(remarks of Sens. Willis and Javits)

In response to that suggestion, the De-

partment of Labor promulgated an amendment to

its Interpretative Bulletin on Employee Benefit

Plans which was intended to provide more com-

prehensive guidance regarding the operation of

all forms of employee benefit plans. 44 red.

Reg. 30648 (May 25. 1979). The Department of

Labor, in drafting its final interpretations of

May 25, 1979, promulgated various special rules

applicable only to pension and retirement plans.

In promulgating these special rules for the

operation of pension and retirement plans, the

Department of Labor relied heavily on remarks

contained in a letter from its own Assistant

Secretary for Employment Standards, Donald

Elisburg, to Senators Williams and Javits. See

S. Rept. No. 95-493, 95th Cong., 1st Sess. 14-16

(1977); 123 Cong. Rec. H. 9977. daily ed.

Sept. 23, 1977. Assistant Secretary Elisburg'a

letter was in response to a letter from Senators
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Williams and Javits (respectively, the Chairman

and the ranking minority member of the Senate

Human Resources Committee) which had requested

.a w itten opinion from the Department address-

ing all potential colflicts between ERISA and

the proposed amendments to the ADEA" and posed

five specific questions. See S. Rept. No. 95-

493 (1977), pp. 13-14; reprinted in 1978 U.S.

Code Cong. and Admin. News, 988-89.

In reply, Assistant Secretary Elisburg's

letter stated that "[r]aising the upper age

limit of the ADEA would not create any conflict

with ERISA." He then responded specifically to

each of the questions posed in the letter from

Senators Williams and Javits. No. 95-492, pp.

15-16; reprinted in 1978 U.S. Code Cong. &

Admin. News 990-91.

Based entirely on this portion of the

legislative history concerning the 1978 amend-

ments to the ADEA, 44 Fed. Reg. at 30649, the

Department of Labor promulgated special rules

regarding pension and retirement plans. Briefly

summarized, those rules interpret the ADEA to

permit pension plans (1) to cease employee con-

tributions at normal retirement age, (2) to fail

to credit years of service, salary increases and

benefit improvements which occur after an em-

ployee reaches the normal retirement age spe-

cified in the plan, and (3) to fail to adjust

actuarially the benefit accrued as of normal

retirement age for an employee who continues work

beyond that age.

The transfer to the EEOC of administrative

and enforcement authority under the ADEA took

place on July 1. 1979. shortly after the publica-

tfon of the May 25, 1979, interpretation. Just

prior to assuming its responsibilities under the

ADEA. the Commission published a notice in-the
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Federal Register indicating that "the Commission

has undertaken a complete review of the De-

partment of Labor Interpretations (29 C.F.R.

Part 860) and Opinion Letters issued by the Uage

and Hour Administrator of the Department of

Labor." 44 Fed. Reg. 37974 (June 29, 1979).

The Commission has completed an exhaustive

review of the Department of Labor's interpreta-

tion on employee benefit plans which has in-

cluded consideration of numerous comments re-

ceived by the Commission since it assumed juris-

diction on July 1, 1979. The Commission's

review, the comments received and the Commis-

sion's practical experience with the statute

have led to the conclusion that the special

rules concerning pension plans which were promul-

gated in the interpretative bulletin by the

Department of Labor should be modified to the

extent that they currently result in the discrimi-

natory treatment of employees aged 65 to 70.

The Commission bases this conclusion on several

factors.

First, the Commission believes that the

existing interpretation runs counter to the

stared purposes of the statute as enacted in

1967. Section 2(b) of the ADEA, 29 U.S.C.

1621(b). states unequivocally that:

It is therefore the purpose of this Act to

promote employment of older persons based

on their ability rather than age; to pro-

hibit arbitrary age discrimination in

employment:....

With these purposes in mind, Congress

fashioned Section 4(a) of the Act as detailing

the employer conduct which was proscribed by

the Act. Section 4(a) states in pertinent part

that:

Sec. 4. (a) It shall be unlawful for an

&"noloyer -
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(1) to fail or refuse to hire or to

discharge any individual or otherwise

discriminate against any individual with

respect to his compensation, terms, con-

ditions, or privileges of employment,

because of such individual's age;

(2) to limit, segregate, or classify his

employees in any way which would deprive or

teid to deprive any individual of employ-

ment opportunities or otherwise adversely

affect his status as an 'employee, because

of such individual's age;

* * * *

29 U.S.C. 1623(a). On its face, Section 4(a)

identifies various types of discrimination which

are forbidden by the statute. There can be no

doubt that the Act comprehensively deals with

discrimination with respect to terms, condi-

tions, or privileges of employment as well as

with employment opportunities. The statute

constitutes remedial and humanitarian legis-

lation and as such is to be liberally construed.

The Commission believes it consistent with

congressional intent to give the widest possible

scope to the statute in combating all forms of

age discrimination. The Commission believes

this goal can best be accomplished by modifying

the existing interpretation in a manner which

will narrow the current interpretation of the

exception contained in Section 4(f)(2) of the

Act.

Second, the Commission believes that modi-

fication of the existing interpretation is

necessary to harmonize it with the 1967 legis-

lative history which accompanies Section 4(f)(27

of the ADEA. The Commission recognizes that

Congress did not act in a vacuum when it passed

the ADEA in 1967. Congress recognized that the

cost of providing certain benefits to older
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workers is greater than providing those same

benefits to younger workers. Requiring that

equal benefits be provided to employees regard-

less of age, Congress feared, would discourage

the employment of older workers. S. Rep. No.

723, 90th Congress, lst Session 14 (1967); 113

Cong. Rec. 31254-55 (1967). To avoid what would

have been a disastrous result for older en-

ployees, Congress fashioned a narrow exception

to the specific prohibitions of the Act. That

exception reads:

It shall not be unlawful for an employer,

employment agency, or labor organization -

to observe the terms of ... any bona

fide employee benefit plan such as a

retirement, pension, or insurance plan,

which is not a subterfuge to evade the

purposes of this Act, . 29 U.S.C.

5623(f)(2).

The exception contained in Section 4(f)(2)

constitutes explicit recognition by Congress 'of

the need to effectuate the central purpose of

the Act in a way that was not ultimately detri-

mental to the very employees it was designed to

protect. As explained by Senator Javits, the

minority manager of the ADEA, during the passage

of the original bill in 1967, Section 4(f)(2)

is:

... particularly significant . . since in

its absence employers might actually have

been discouraged from hiring older workers.

because of the increased costs involved in

providing certain types of benefits to

them.

S. Rept. 723, 90th Cong.. 1st Sess. [1967] p.

14; 113 Cong. Rec. 31254-31255; quoted on 44

Fed. Reg. 30648 (May 25, 1979). For that very

reason, Congress recognized that certain types

of employee benefit plans may legitimately vary
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benefits based on age due to the increased cost

of providing certain benefits to older workers.

The result was the exception contained in Sec-

tion 4(f (2) of the Act. In light of the reme-

dial nature and the humanitarian purposes of the

statute, the Commission believes that the inter-

ests of the protected individuals will best be

served by a narrow interpretation of the Section

4(f)(2) exception. Toward this end, the Com-

mission proposes to interpret Section 4(f)(2) to

permit the otherwise prohibited payment of

varied benefits based on age so long as such a

practice can be justified on the basis of vary-

ing cost to purchase those benefits. The Com-

mission believes this interpretation to be

consistent with the 1967 legislative history of

the Act.

During the floor debates, Senator Javits,

vho introduced the amendment that became section

4(f)(2) (See 113 Cong. Rec. 7076-1077) elab-

orated on the effects of section 4(f)(2):

The amendment relating to seniority

systems and employee benefit plans is

particularly significant: because of it an

employer will not be compelled to afford

older workers exactly the same pension,

retirementt. or insurance benefits as younger

workers and thus employers will nor, be-

cause of the often extremely high cost

of orovidhi certtain types of benefits to

older workers, actually be discouraged from

hiring older workers. At the same time, it

should be clear that this amendment only

relates to the observance of bona fide

plans. No such plan will help an empoyer

if it is adopted merely as a subterfuge, for

discriminating against older workers. [113

Cong. Rec. 31254-55] (emphasis added).
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Senator Yarborough, Chairman of the Subcommittee

on Labor who sponsored the legislation for the

Administration (see 113 Cong. Rec. 2467) and

acted as the bill's floor manager (See 113 Cong.

Rec. 31252). expressly concurred in Senator

Javits' interpretation:

I wish to say to the Senator that that is

basically ny understanding of the provision

in line 22. page 20 of the bill. clause 2,

subsection (f) of section 4, when it refers

to retirement, pension, or insurance

plans.... This will not deny an individual

employment or prospective employment but

will limit his rights to obtain full con-

Rideration in the pension, retirement, or

insurance plan. [113 Cong. Rec. 31255

(emphasis added).]

Relying, at least in part, an this legis-

lative history, the Commission proposes to

modify the existing interpretation to reflect the

principle that a retirement, pension, or in-

surance plan will be considered in compliance

with the statute where the actual amount of

payment made, or cost incurred, in

behalf of an older worker is equal to that made

or incurred in behalf of a younger worker. even

though the older worker may thereby receive a

lesser amount of pension or retirement benefits.-

or insurance coverage. While the existing

interpretation generally follows that principle,

the "special rules" which were promulgated

regarding pension and retirement plans permit an

employer to completely disregard that principle

for employees who continue in service beyond the

normal retirement age specified in their plans.

The result is that those employees who continue

in service beyond normal retirement age are

denied benefits not based on cost but based
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solely on their age and are thereby denied many

of the protections of the Act. The Commission

does not believe that result to be in accordance

either with the purposes of the statute or its

legislative history.

Third, the Co=mission considers its pro-

posed modifications to he consistent with the

Department of Labor's 1969 interpretation of

Section 4(f)(2). See 29 C.F.R. 5860.120(a)

(1969). The Commission believes that the con-

temporaneity of that interpretation with the

passage of the Act entitles it to substantial

weight in interpreting the statute. That inter-

pretation stated in pertinent part that:

Thus, an empioyer is not required to pro-

vide older workers who are otherwise

protected by the law with the same pension,

retirement or insurance benefits as he

provides to younger workers, so long as any

differential: between them is in accordance

with the terms of a bona fide benefits

plan. For example, an employer may provide

lesser amounts of insurance coverage under

a group insurance plan to older workers

than he does to younger workers, where the

plan is not a subterfuge to evade the

purposes of the Act. 'A retirement, pen-

* sio, or insurance plan will be considered

in ebmoliahce' with the 'statute where the

actual oamouf f tpayment-made; or cost in-

curred,' in behalf of an older worker is

equal to that made or 'incurred in behalf

-of a younger worker, even though the

older worker may thereby receive a lesser

''amount of pension or retirement benefits,

'or insurance 'coverage. (emphasis added)

29 C.F.R. 5860.120, 34 Fed. Reg. 9709 (June 21,

1969). That interpretation remained unchanged

through two statutory amendments to the Act

82-5'46 0 - 88 - 25
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(1974 and 1978) and was the applicable inter-

pretation at the time of the 1978 amendments.

Rad Congress disagreed with the 1969 inter-

pretation, it was free to change it. Congress

did not. Moreover, the interpretation was

explicitly approved in the 1978 legislative

history in a statement by Senator Javirs on the

Senate floor. In commenting on Section 4(f)(2),

Senator Javits stated:

The purpose of section 4(f)(2) is to take

account of the increased cost of providing

certain benefits to older workers as com-

pared to younger workers.

Welfare benefit' levels' 'for older Vorkers nmay

be- reduced only to the extent necessary to

achieve approximate eouivalenev in contri-

burions for older -and yokimfer workers.

'Thus a retirement.'.pe.sio.., or insurshuce

-plan will be considered In compl-ratfce with

the' statute where the' actual amount bf pay-

m*ant made', or cost incurred in behalf

-of Ten'older worker f. eq-ual to that tmade ot'

* Incur~red I behalf of a' Yohnger Worker, even

though the' olde+ worket' bay therebY'receive

* a lesser amount of pension or retirement

b*nefits.,or insurance coverage.' (emphasis

added).

(124 Cong. Rec. S. 4450-S. 4451, daily ed.,

March 23. 1978): Such explicit congressional

approval of a principle embodied in an existing

statutory interpretation of the enforcing agency

is not to be lightly disregarded.

Furthermore, the Commission believes that

adherence to this principle will result in the

most effective harmonization of the remedial

purposes of the statute and the purposes of the

Section 4(f)(2) exception. In the context of

the remedial purposes of the stature, the
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Commissfon views the primary purpose of Section

4(f)(2) as the need to permit differential

benefits in instances where requiring equal

benefits would be cost prohibitive to an em-

ployer and would thereby discourage the employ-

ment of the very people the Act was designed to

protect. Contrary to many comments already

received by the Commission, the Commission does

not believe that this purpose of the exception

can only be furthered by permitting the complete

cessation of benefits at normal retirement age.

Rather, the Commission believes that requiring

the equal treatment of post normal retirement age

employees will strike the most effective balance

between the purposes of the Act and the excep-

tion. To allow the complete cessation of bene-

fits would produce the anomalous result of making

those older workers "cheap" labor deprived of

many benefits not because of cost but age. The

Commission is loathe to attribute that intent to

Congress absent an unequivocal expression of it.

Fourth., for several reasons, the Commission

does not regard as conclusive several portions

of the 1978 legislative history which were

relied on by the Department of Labor and which

have been cited in numerous comments received by

the Commission. Undeniably, the letter quoted

earlier from Assistant Secretary of Labor

Donald Elisburg provided Congress with the

Department of Labor's current interpretation

regarding certain pose-normal retirement age

benefits. S. Rept. No. 95-493, pp. 15-16. Re-

printed in 1978 U.S. Code Cong. & Admin. News

990-91. That letter was in response to specific

congressional concern that the 1978 ADEA amend-

ments not produce any conflicts with ERISA.

'While Mr. Elisburg's letter was referenced by

several Congressmen, see e., 123 Cong. Rec.

H9977 (daily ed., Sept. 23, 1977; remarks of
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Cong. Hawkins), S17274 (daily ed.. Oct. 19.

1977; remarks of Sen. Williams). S17276 (daily

ed., Oct. 19, 1977; remarks of Sen. Javits),

there are numerous remarks in that same legis-

-lative history which reflected congressional

approval of the existing interpretation. See

e.g., 123 Cong. Rec. S10954 (daily ed., June 28,

1977; remarks of Sean. Javits), S17274 (daily

ad.. Oc 7-19. 1977; remarks of Sen. Williams),

124 Cong. Reec. S 4450-4451 (daily ed. March 23,

1978; remarks of Sen. Javits). The Commission

views these strands of legislative history as

inconclusive and ambiguous regarding the ap-

plication of the Section 4(f)(2) exception. In

light of this ambiguity, the Coamission believes

that the central purposes of the Act will better

be served by its modifications to the existing

interpretation.

Additionally, the Commission notes that the

1978 legislative history contains explicit

approval of the equal cost principle in general.

and as it applies specifically to employee

benefits other than pension or retirement bene-

fits. Senator Williams, Chairman of the Senate

Human Resources Committee, in discussing Section

4(f)(2) stated that:

The purpose of this exception is to fa-

' cilitate the hiring of older workers by

permitting their employment without neces-

sarily requiring an employer to provide

equal-benefits to them under retirement,

insurance or disability benefit plans.

Of course,- there' ust be some reason ocher

tharf age which iustifis' the unequal benefifs.

i ** .* *

There may be valid distinctions which can

be made between older persons and younger per-

sons with respect to the costs of'pFoviding

term life insurance, for example. Section
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4(f)(2) was intendea .to permit and will con-

tlnue to permit varying coverage of workers

in different age groups to reflect those

differences 8-0 long as they are based on

valifl assumptions and apblied in a non-

' discridinatorY mhanher. (emphasis added)

123 Cong. Rec. S 17274 (daily ed. Oct. 19.

1977). In a statement quoted supra., Senator

Javits, ranking minority member of the Senate

Euman Resources Commitree, made almost identical

remarks. See 124 Cong. Rec. S. 4450-4451. daily

ed., March 23, 1978). Insofar as neither the

1967 Act nor its legislative history draws any

distinction between the treatment of employee

benefit plans under Section 4(f)(2), the Com-

mission is hesitant to draw such a distinction

based on legislative history 11 years later

relating to an unchanged portion of the Act.

This position gains additional support from the

unambiguous approval of the equal cost principle

in the subsequent legislative history as it

applies to both pension and non-pension benefits.

See 123 Cong. Rec. S 17274 (daily ed., Oct. 19,

1977).

Finally, while the Commission readily

acknowledges that the 1978 legislative history

is ambiguous regarding the application of the

Section 4(f)(2) exception to employee benefit

plans, the Commission does not view that legis-

lative history as controlling. Section 4(f)(2)

was enacted in 1967 as part of the original

statute and has remained unchanged regarding

employee benefit plans for over 13 years, un-

affected by statutory amendments enacted in both

1974 and 1978. That the 1978 amendments to

Section 4(f)(2) dealt only with the issue of

involuntary retirement is made clear from the

"Joint Explanatory Statement of the Msouse-

Senate] Committee of Conference":
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The conferees agree that the purpose of

the amendment to section 4(f)(2) is to make

absolutely clear one of the original pur-

poses of this provision, namely, that the

exception does not authorize an employer to

require or permit involuntary retirement of

an employee within the protected age group

on account of age. [H.R. Rep. No. 95-950

(1978), p. 8; reprinted in 1978 U.S. Code

Cong. & Admin. News 1001.]

Moreover, the issue of the treatment, under

the ADEA, of post normal retirement age workers

has existed since the passage of the Act in 1967.

While the Act's coverage between 1967 and 1978

did not protect workers beyond age 65, there can

be no doubt that many pension and retirement

plans had normal retirement ages of less than 65

during that time. Employees participating in

those types of plans were still protected by the

statute during years of post-normal retirement

age employment. Therefore, the question of the-

treatment of poet-normal retirement age employees

under pension and retirement plans has existed

since 1967. Contrary to bhat many commentors

have suggested, the issue of what conduct is

required by the ADEA of an employer relative his

post-normal retirement age employees vas not a

creature of the 1978 amendments to the statute.

The issue existed at the passage of the ADEA in

1967 and must be resolved in accordance with the

statute- and its 1967 legislative history.

The Commission is acutely aware of the

admonishment of the United States Supreme Court

in United Air Lines v. Mc~ann 434 U.S. 192 (1977)

and Oscar Mayet & CO. v.' Evans, 441 U.S. 750

(1979) where the Court stated that "[l]egislative

observations 10 years after the passage of the

Act are in no sense part of the legislative
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history" 434 U.S. at 200, n.7. For that reason,

the Commission does not view as controlling

legislative observations made in 1978 which

addressed an issue which existed under the

statute since its inception. Acceptance of that

legislative history 11 years after passage of the

Act would retroactively deprive many employees of

protections afforded they by the original sta-

tute.

Accordingly, the Commission proposes

revision of the current rules applicable to

retirement and pension plans contained in

Section 860.120(f) (1) (iv) and 860.120(f)(2)(ii)

as described in the following section-by-section

analysis:

S1625.13(a)(1)

The currently applicable interpretation at

§860.120 (f) (1) (iv) (B) (1) permits a defined

contribution plan to discontinue contributions

on behalf of individuals hired after normal

retirement age. The currently applicable in-

terpretation as contained in subsection 860.120

(f)(l) (iv)(A) fails to note that section 202(a)

(1) (B)(ii)(2) of the Employment Retirement

Income Security Act (ERISA) would not permit the

exclusion of individuals on the basis of age

from defined benefit plans which provide for a

normal retirement age of 65 (or younger) or a

specified number of years of service (greater

than five) whichever is later. The proposed

rule would prohibit the exclusion of individuals

on the basis of age from a defined contribution

plan or a defined benefit plan which has no

specified normal retirement age.

51625.13(a)(2)

Subsection 860.120(f)(1)(iv)(A) of the

currently applicable interpretation refers only

to defined benefit plans and the prohibition of

exclusion under ERISA and under the ADEA of

individuals hired more than five years before
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the normal retirement age. It is proposed that

this rule be clarified to apply only to defined

benefit plans which specify a definite retire-

ment age and not to those plans which include a

provision for a normal retirement age based on

years of service. (This is in accordance with

the above cited provision of ERISA.)

5162 5.13(a)(3)

Subsection 860.120(f)(1)(iv)(A) of the

currently applicable interpretation permits a

defined benefit plan to exclude individuals

hired less than five years before the normal

retirement age specified in the plan. This

principle remains unchanged in the proposed

rule.

Subsection 860.120(f)(1)(iv)(B)(l) of the

currently applicable interpretation permits the

cessation of contributions to a non-supplemental

defined contribution plan for post normal re-

tirement age workers. The proposed rule would

not permit a cessation of contributions for post

normal retirement age service in defined contri-

bution plans.

51625.13(b)(2)

Subsection 860.120(f)(1)(iv)(B)(2) of the

currently applicable interpretation makes no

recognition of the Internal Revenue Code re-

quirement that termination forfeitures must be

usedto reduce employer contributions in money

purchase defined contribution plans. The

proposed rule would modify the currently ap-

plicable rule which states that "... employee

termination forfeitures are typically allocated

to individual accounts ... " to reflect the

circumstances in money purchase plans.

51625.13(b)(3) I

The proposed rule would not differ substan-

tially from the rule with respect to defined

contribution plans contained in 1860.120(f)(1)

(iv)(B)(4). sentence 2.
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51625.13(b) (4)

The proposed rule would not differ from the

currently applicable interpretation in 5860.120

(f)(1)(iv)(B)(6) with respect to amending plans

to provide benefits at actual retirement age

rather than normal retirement age.

51625.13(b)(5)

Subsection 860.120(f)(2)(ii) of the cur-

-rently applicable interpretation does not

permit the inclusion of pension or retirement

benefits in a benefit package. The proposed

rule is substantially unchanged.

§1625.13(b)(6)

The currently applicable interpretation in

860.120(f) (l)(iv)(B) includes no reference to

the limitations on receivable pension benefits

contained in ERISA and the Internal Revenue

Code. The proposed rule contains a reference to

those sections of the Code containing such

limitations.

51625.13(b)(7)

The currently applicable interpretations in

subsections 860.120(f)(1)(iv)(B)(4) and (7) do

not require either a recalculation of the

normal retirement benefit for service occurring

after the normal retirement age or an actuarial

equivalent of the normal retirement benefit

available at that age for individuals retiring

later. The proposed interpretation sets forth

two alternatives and the Commission invites

comments on each approach. Under the first al-

ternative, it is proposed that employers provide

for an increase in the benefit receivable from

a defined benefit plan by means of an actuarial

adjustment of the normal retirement benefit at

the later retirement age including the interest

accumulated on the fund which can be actuarially

attributed to the individual's benefit. The

second alternative would require a recalculation

of the normal retirement benefit to include
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years of service (up to the maxine as specified

in the plan), salary increases, and benefit

improvements which occur after an individual's

normal retirement age with respect to all em-

ployees retiring later. The Commission welcomes

specific co-ments on the ramifications of each

approach in terms of plan costs, benefit to

employees and potential effects on plan ad-

ministration.

With regard to defined contribution plans,

the Commisuion is desirows of receiving the

following information/data:

(a) statistics on and/or descriptions of

plans to which contributions are made

on behalf of employees working beyond.

the normal retirement age in the plan;

(b) statistics on and/or descriptions of

the types of formulas utilized to

determine contributions to specific

plans, i.e., percentage of salary,

flat dollar amount, etc.;

(c) statistics on and/or ex- les of the

normal retirement age in specific

plans;

(d) statistics on and/or examples of

employers who currently have employees

working beyond the normal retirement

ages specified in their defined con-

tribution plans and estimates of the

number of such employees and their

percentages in the work force.

With regard to defined benefit plans, the

Conmiasion is desirous of receiving the fol-

lowing information/data:

(a) statistics on and/or examples of

employers maintaining defined benefit

plans who currently have employees

working beyond the normal retirement

age and estimates of the number of
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such employees and their percentages

in the work force; t

(b) statistics on and/or examples of plans

which provide actuarial adjustments to

employees working beyond the normal

retirement age;

(c) statistics on and/or examples of plans

which credit years of service, salary

increases or benefit improvements

which occur after normal retirement

age;

(d) statistics on and/or examples of plans

which exclude employees from par-

ticipation on the basis of a maximum

specified age and which do not provide

for such exclusions;

(st statistics on and/or examples of plans

which specify a normal retirement age.

in terms of age only and those which

specify a normal retirement age in

terms of age or years of participa-

tion;

(f) statistics on and/or examples of the

formulas used to determine the normal

retirement benefit categorized as:

(1) flat amount; (ii) flat percentage

of earnings; (iii) flat amount per

year of service; (iv) percentage of

earnings per year of service; and (v)

other formulas if the above are not

applicable;

(g) statistics on and/qr examples of plans

with offsets for Social Security

benefits and information on types of

formulas used to achieve such offsets;

51625.13(b)(8)

The currently applicable interpretation in

subsection 860.120(f)(1)(iv)(B)(8) would not

permit a Social Security offset plan to use the -

Social Security benefit available at actual
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*retirement age for such an offset in the case of

a participant whose benefit at normal retirement

age is not increased by post normal retirement

age service. The proposed rule would permit an

offset on the basis of the Social Security

benefit available at actual retirement date

where the participant's benefit from the plan

has undergone an increase corresponding to any

increase in his or her Social Security benefit.

It is proposed that the following new

section'1625.13 rescind and replace subsections

860.120(f)(1)(iv) and 860.12O(f)(2)(ii) of the

Department of Labor Interpretative Bulletin,

Part 860, Title 29 of the Code of Federal Regu-

lations-,- follows:

51625.13 Particiostion 'and benefits under' retire-
ment and pension plans--Application of
section 4(f)(2) of the Act.

(a) Participation.

(1) No employee may be excluded on

the basis of age from a defined contribution

plan or from a defined benefit plan which pro-

vides for a retirement date at a specified age

or a specified number of years of service

(greater than five), whichever is later.

(2) With respect to defined benefit

plans which provide for a normal retirement date

at a specified age only (such as 65) and which

are not subject to the Employee Retirement

Income Security Act (ERISA), Pub. L. 93-406, 29

U.S.C., 1001, 1003(a) and (b), an employee hired

at an age more than 5 years prior to normal

retirement age may not be excluded on the basis

of age from such plans. (With respect to de-

fined benefit plans subj3ect to ERISA, such an

exclusion would be unlawful in any case.)

(3) An Employee hired less than 5

years Vr1or to normal retirement age' may be

excluded from a defined benefit plan, regardless-

of whether or not the plan is covered by ERISA.



777

Similarly, any employee hired after normal

retirement age may be excluded from a defined

benefit plan.

(b) Benefits. In addition to the require-

Dents as set forth elsewhere in this section.

the following rules apply to benefits provided

under a retirement or pension plan.

(1) A defined contribution plan may

not provide for a cessation or reduction of

employer contributions on the basis of age of a

participant in the plan nor may an employer fail

to make contributions on the basis of age to a

defined contribution plan on behalf of an em-

ployee 'who is hired after normal retirement age.

(2) In a defined contribution plan

where investment gains and losses and/or em-

ployee 'termination forfeitures are allocated to

individual accounts instead of being used to

reduce employer contributions, the allocations

shall not be made less favorably on the basis of

age to older employees (including those who

continue to work past normal retirement age)

than to younger employees.

(3) A defined contribution plan

(including a target benefit plan) must pay the

balance in the individual account at a partici-

pant's actual retirement date with respect to

individuals who continue to work past normal

retirement age.

(4) A defined benefit plan may

provide and may be amended to provide that

retirement benefits will commence at the actual

date of retirement under the terms of the plan

in question rather than at normal retirement

age. Employees receiving long term disability

benefits as salary replacement may elect to

continue receiving those benefits beyond normal

retirement age in lieu of pension or retirement
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40

benefits if they are so entitled. Such an elec-

tion must be made in accordance with all ap-

plicable laws, rules, and regulations, including

but not limited to Sections 203(e) and 206(a) of

the Employment Retirement Income Security Act of

1974, 29 U.S.C. 551053(a) and 1056(a).

(5) Retirement benefits may not be

included in a "benefit Package" for the purpose

of determining the application of an exception

under section 4(f)(2).

(6) The payment of benefits under the

foregoing rules may be reduced to the extent

necessary to comply with the limitations con-

tained in -be Internal Revenue Code such as

those contained in Section 401(j) and 415 (not

all inclusive). [These rules would be sup-

plementedhby one of two alternative positions.

The first alternative is:

"(7) A defined benefit plan must

adjust actuarially the benefit accrued as of

normal retirement age (with the inclusion of

accumulated interest which is actuarially at-

tributable to the individual's accrued benefit)

for all individuals retiring later than normal

retirement age.")

The second alternative is:

-"(7) A defined benefit or target plan

may not fail to credit years of service (up to

the maximum as specified in the plan) or salary

increases which take place after an employee

reaches normal retirement age nor may. the plan

fail to take into account benefit improvements

under the plan which take place after an em-

ployee reaches the normal retirement age spe-

cified in the plan, with respect to those em-

ployees continuing their employment beyond that
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age. Such re-calculation, howvver, may not

result in a lesser benefit at a later retirement

age than that which would have been available at

normal retirement age.

(8) A defined benefit plan which

includes offsets for Social Security may offset

the benefit receivable by participants at actual

retirement with the amounts of Social Security

benefits receivable at that tine. However, such

an offset may not represent an amount which is

proportionately greater than the amount which

could have been offset from the pension benefit

payable at normal retirement age.
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MEIEMRANDUM 2_t

TO: SCEP

FROM: Michal J. Connolly /
General Counsel

SUBJECT: The Department of Labor's Interpretative Bulletin
on Employee Benefit Plans, 29 C.F.R. 5860.120

The purpose of this memorandum is to bring to SCEP's
attention an issue regarding the Age Discrimination in
Employment Act of 1967 , as amended, 29 U.S.C. 5621 et seq.,
"ADEA," which has yet ta be resolved by the CosmissIn. The
issue concerns the current status of the Department of
Labor's Interpretative Bulletin on Employee Benefit Plans,
29 C.F.R. 5860.120 (the "IB"). That bulletin had been a
direct result of the 1978 amendments to the ADEA which had
increased the upper level of coverage of the Act from age 65
to 70 and, inter alia, had amended Section 4(f)(2) to
include an expresisprohibition on involuntary retirement.
In so doing, Congress had instructed the Department of Labor
to issue more comprehensive guidance with respect to all
forms of employee benefit plans. See 44 P.R. 30648. The
DOL did so by issuing the Interpretative Bulletin on Em-
ployee Benefit Plans, commonly known as the "IB."

As you may recall, after assuming jurisdiction over the
ADEA, this office commenced an indepth review of all ex-
isting interpretations of the DOL, including the "IB." That
review resulted in the issuance by the Commission of pro-
posed interpretations on November 30, 1979, 44 F.R. 68858.
and final interpretations on September 29, 1981. 46 F.R.
47724. Those final interpretations did not deal with matters
covered in the "IB" however, as that particular interpreta-
tion had been segregated for separate review and considera-
tion by-the Commission. 1/ The review focused on several
issues arising under the&'IB," the moat important of which
was an apparent inequity created by the specific portions of
the "18" that deal with post-normal retirement age con-
tributions to pension and retirement plans. More sgecific-
ally, the review centered on those portions of the 'IB"
which permit employers to discontinue pension and retirement
contributions for employees who work beyond the normal
retirement age specified in their retirement plans (gen-
erally age 65).

This office was instructed by the Commission in the latter
part of 1980 to develop a document for the Federal Register
which would propose for public com=ent the modification of
those portions of the "IB" that deal with the issue of post-
normal retirement age pension contributions. Since that
time, no formal action has been taken by the Commission
either to adopt, rescind, or withdraw the interpretation.

1/ The Federal Register notice of September 29, 1981,
containing the final ADEA interpretations indicated
that the Interpretative Bulletin on Employee Benefit
Plans "will remain in effect in accordance with the
Commission's Federal Re gister notice of June 29, 1979.
See 44 F.R. 37974. Upncmpletion of its substan-
Etve review of that interpretation, the Commission
will publish any proposed modifications to that docu-
ment for notice and comment in the Federal Register.
The existing interpretation, along with any modifica-
tions made by the Commission, will eventually be set
forth at 29 C.F.R. 1625.10."
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Following the assumption of my responsibilities as General
Counsel, I have reviewed the outstanding issues presented by
the "18" with respect to post-normal retirement age pension
and retirement contributions. I find myself in agreement
with the position taken by the Department of Labor. The
focus of the Department of Labor's concerns as expressed in
the preamble to the "IB" were sections of the 1978 legis-
lative history which reflect congressional concern that
raising the upper level of coverage of the Act not interfere
with existing pension and retirement plans. Congress was
explicitly concerned that the ADEA amendments not alter the
requirements of the Employee Retirement Income Security Act,
29 U.S.C. 51001 et seq., 'ERISA", with respect to pension
and retirement prans. In order to clarify the situation.
the Chairman and ranking minority member of the Senate
Committee on Human Resources sought assurances from As-
sistarlt- Scretary of Labor Donald Elisburg that the con-
templated amendments would not create any conflict with
ERISA nor would they lead to higher pension costs for
employers. Assistant Secretary Elisburg provided those
assurances which were in turn cited favorably by several
Senators and Congressmen during the ensuing floor debates.
Elisburg's letter stated specifically that "a bona fide
pension plan that provides that no benefits accrue to a
participant who continues service with the employer after
attainment of normal retirement age would not violate the
ADEA." The letter was an integral part of the legislative
history. The Senate Report contained the full text of the
letter. See S. Rept. No. 95-493, 95th Cong., 1st Sess.
(1977) ppT-T3-16. The report expressly stated that the
letter, in its detailed remarks about pensions and retire-
ment plans, "reaffirms the committec's intent in this
regard." Id., p. 5. Reflecting this intent, the report
added that The legislation under consideration "does not
require the accrual of additional benefits or the payment of
the actuarial equivalent of normal retirement benefits to
employees who choose to work beyond the plan's normal
retirement date." Id. In addition to these statements of
intent in the Senate Report, the Chairman of the Senate
Committee on Human Resources indicated on the Senate floor
during final passage of the bill that the Elisburg letter
accurately reflected the legislative intent. Congressional
Record, March 23, 1978, pp. S4450-51, daily ad.

On the House side, the Elisburg letter also reflected
legislative intent. The letter had not yet been written at
the time the House Report was published, but the report
nevertheless stated that the proposed amendments "do not
require that any additional benefits, benefit accruals or
actuarial adjustments be provided other than those required
under ERISA." H.R. Rept. No. 95-527, Part 1, 95th Cong.,
1st S5ss-.(1977), p. 9. After the Elisburg letter had been
sent to the Chairman of the House Subcommittee, Represent-
ative Hawkins, he inserted it in the Congressional Record.
See September 23, 1977, p. H9977, daily ed. During final
passage of the bill in the House, Representative Hawkins
characterized the letter as refl ecting "the general view of
the House" with regard to the matters it discussed. See
Congressional Record, March 21, 1978, p. H2271, daily ad.

Moreover, business conrm'mity support for the 1978 extension
of coverage of the act from age 65 to 70 was apparently
based in large part on assurances from Congress that such an
extension would not increase pension costs. That assurance
was provided by congressional approval of the Elisburg
letter, which ultimately formed the basis for the provisions
in the "IB" concerning pension accruals after normal re-
tiremenc age. It is my recommendation that the Commission
adopt the Department of Labor's position in this area.

In addition, practical considerations require agency action
in this area. While neither adopted, modified. nor with-
drawn, the "IB" remains "in effect" by virtue of the Com-
mission's Federal Register announcement of June 29, 1979.
44 Fed. Re. 37974.` The absence of final agency action
regarding the "IB" has resulted in considerable confusion
among both employers and employees. More significantly,
however, for the second time in two years the agency has
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been sued in federal district court in what amounts to a
challenge to those sections of the "IB" regarding post-
normal retirement age pension contributions.

In January, 1980, Farmer's Group, Inc., an employer with
more than 10,000 employees, filed suit in Federal District
Court for the District of Columbia alleging that various
portions of the "IB" which required them to make post-normal
retirement age contributions to their "supplemental" re-
tiremiht 1plan were invalid. The agency successfully de-
fended the suit on the grounds that the agency's active
reconsideration of the 'IB" prevented the issues from being
ripe for judicial review. The United States Court of
Appeals for the District of Columbia Circuit affirmed on
appeal the decision of the District Court that the case was
not ripe for review but cautioned:

We should add, however. that lengthy delay in
the final promulgation of an interpretation said
to be under reconsideration might, at some point.
affect our view of the interests involved. Such
delay could well be viewed as lessening the chance
that the final interpretation may be promulgated
before the EEOC or a private party moves toward
enforcement. In addition, delay past ama point
undercuts the force of an agency's assertion that
meaningful reconsideration is taking place.

VFarers Group, Inc. v. Donovan, et al. No. 80-2110 (Nov. 5,l98l).Lesthan two months after -Ee Court of Appeals de-
cision in Farmer's Group, the agency was once again sued in
the same federal istrict court, this time by two employees
and the class of individuals who they purport to represent.
Von Aulock et al. v. EEOC, Civil No. 81-2959 (D. D.C. 1981).
Thie suit seeks a declaratory judgment that those portions of
the "I" which permit employers to discontinue pension and
retirement contributions at normal retirement age are
invalid.

Should the agency not act either to adopt, modify, or with-
draw the "I." it will become increasingly difficult to
argue in federal court that the interpretation is still
under "meaningful reconsideration." Both employers and
employees are without practical guidance due to its un-
certain status and the prospect of continued litigation
becomes increasingly possible. In light of the explicit
caution from the Court of Appeals, this office recommends
that the agency move as expeditiously as possible toward
adoption of the existing interpretation.
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Substantive Comments in Response to the
Commission's invitation for Public Com-
ments of September 15, 1983

1. The cessation of benefits at normal retirement
age is discriminatory ...... ................... 11

2. The cessation of pension contributions and
crediting at normal retirement age constitutes
a reduction in income ................ ......... 1

3. Employers reap a substantial and undeserved -
windfall from the current interpretations ...... 3

4. There is no cost difference for full plan parti-
cipation between workers beyond the normal re-
tirement age and younger workers ............... 3

5. Multi-employer plans already provide for full
service crediting beyond the normal retirement
age ..... 1

6. Plans should at least be required to provide an
actuarial adjustment to reflect postponed retire-
ment ....., 2

7. The practical result of the current interpretations
is to provide a strong disincentive to work beyond
the normal retirement age ...................... 2

8. A change in the current interpretations would be
contrary to the 1978 legislative history ....... 2

9. The current interpretations are not supported
by the applicable 1967 legislative history ..... 1

10. The only Federal courts to address the issue of
retirement contributions for post-normal retire-
ment age employment have either required an
actuarial adjustment or continued contribution... 1

11. Any change in the current interpretations would
conflict with ERISA .............................. f

12. Requiring contributions and crediting beyond the
normal retirement age would not conflict with
ERISA ... . .. 1

13. Continued contributions and crediting would in-
crease pension plan costs ........................ 2

14. Pensions should be limited to a specified percentage
of gross pay .......................................... l

15. Individuals providing technical data in response to
the specific questions presented .................... 5

16. The current-regulation should be eliminated. 2

17. The current regulation completely disregards its
practical impact on the working aged .

18. There is no basis in the legislative history for
the distinction between primary and "supplemental"
pension plans. 1

EXHIBIT F
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normal retirement ate. ERMSA likewvise does not require such accrual.
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Qtwsthio' .. tould anll inrease in the upper afe limit of the ADEA
' in YeaSthe tlurillig costs IO- priva: e elnsion: pllls?

ns;er. tAn i neraze ill tile 'lpjer aea limit OI the ADEA would
::f:; inera'iFC li:- func i'l-l coet.z for I!'niretre cf nsion tni:.-. As aI matter
-r~i;~ f.1-,ti OC~tt. .pl Icc:iC: vat. Mirc- --,, alleviated.

-'.; tt' f' .t: i- l.t tt: pa. nie, 'o. c to vor: until



786

AGE DISCRlIMINATION
P.L. 95-25G

[page ;6)
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MEMORANDUM A-DR 3 0

TO: SCEP

FROM: Constance L. Dupre atp
Legal Counsel

SUBJECT: Public Comments in Response to the Commission's
Federal Register Notice of September 15, 1983,
Regarding Pension Benefits at Normal Retirement
Age

The purpose of this memorandum is to provide the Commission
with an analysis of the public comments received in response
to the Commission's solicitation in the Federal Register
regarding post-normal retirement age pension contributions
under the Age Discrimination in Employment Act of 1967. as
amended, "ADEA." 48 F.R. 41436 (Sept. 15, 1983). In order
to assist the Commission in its consideration of the perti-
nent issues, the discussion of the public comments will be
prefaced by a complete summary of the review of this matter
at the Commission.

Table of Contents

1. Commission Review ..................... 2
1I. The Public Comments

A. Comments Urging that the Current In-
terpretation be Modified ............ 5

B. Comments Opposing any Change irn the
Current Interpretations .............. . 6
1. A Change in the Curre.: Interpre-

tations would be contrary to the
1978 Legislative History .... ..... 7

2. A Change in the Current Interpre-
tations would conflict with
ERISA ....... ...................... 15

3. A Change in the Current Interpre-
tations would impose additional
costs on Employers ............... 19

C. Statistical Data ..................... 22

II1. The History of the "Special Rules' . . . 24
IV. Legal Considerations in the Current Review .... 26
V. The Commission's AlEernatives ............ ..... . 28

A. Adopt the existing "Special Rules"
B. Adopt the "Special Rules" as they apply to
--. Defined Benefit Plans; Rescind the "Special

Rules" as they apply to Defined Contribu-
tion Plans .31

C. Rescind the "Special Rules" . 33
D.* Rescind and Replace the 'Special Rules" with

Interpretations or Substantive Rules requiring
continued contributions and crediting for
Post NRA-employment .35

I. COMMISSION REVIEW

The Commission has been engaged in a substantive review of
the Department of Labor's Interpretative Bulletin on Em-
ployee Benefit Plans, 29 C.F.R. 5860.120 (the "IB"', since
1979. That bulletin had been a.direct result of the 1978
amendments to the ADEA which had increased the upper level
of coverage of the Act from age 65 to 70 and, inter elia,
had amended Section 4(f)(2) to include an express proIi-
tion on involuntary retirement. In so doing, Congress had
instructed the Department of Labor to issue more comprehen-
sive guidance with respect to all forms of employee benefit
plans. See 44 F.R. 30648 (May 25, 1979). The DOL did so by
issuing tFe Interpretative Bulletin on Employee Benefit
Plans, commonly known as the "IB."
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Shortly after assuming jurisdiction over the ADEA on July 1,
1979, the Office of General Counsel. Legal Counsel Division,
commenced an in-depth review of all existing interpretations
of the DOL, including the "IB." That review resulted in the
issuance by the Commission of proposed interpretations on
November 30, 1979, 44 F.R. 68858, and final interpretations
on September 29, 1981. 46 F.R. 47724. Those final interpre-
tations did not deal with matters covered in the "IB",
however, as that particular interpretation had been segre-
gated for separate review and consideration by the Commis-
sion. 1/ The review focused on several issues arising under

the "IB", the most important of which was an apparent in-
equity created by the specific portions of the "IB" that
deal with post-normal retirement age contributions to pen-
sion and retirement plans. More specifically, the review
centered on those portions of the "IB" which permit em-
ployers to disceetinue pension and retirement contributions
for employees who work beyond the normal retirement age
specified in their retirement plans (generally age 65).

Briefly sumgmarize the controversial provisions of the "1B"
r after referred to as the "special rules") permit

employers to:

(1) fail to make pension contributions for service
after normal retirement age,

(2) fail to credit years of service or salary in-
creases which occur after normal retirement age,
and

(3) fail to adjust actuarially the benefit accrued as
of normal retirement age for an employee who
continues to work beyond that age. See 29 C.F.R.
§860.120(f) (l)(iv)(B)(l)-(7).

In a comprehensive memorandum to the Commission dated August 30,
1979, former General Counsel Leroy D. Clark summarized the
inequities presented by the DOL interpretation. Exhibit A.
As Clark's memorandum pointed out, the provision which
permits employers to cease pension crediting at normal
retirement age "has generated considerable criticism on the
ground that it results in a substantial loss of retirement
benefits to employees who choose to work beyond normal
retirement." Exhibit A, p.l. The Clark memorandum analyzed
"the legal basis for the position set forth in the amended
I.B.," Exhibit A, p.2, and concluded "that the interpreta-
tion [the "IB"] is not based upon established principles of
statutory construction." Exhibit A, p.10. The memorandum
recommended "that the Commission should therefore undertake
a further amendment to' the Interpretative Bulletin." Exhi-
bit A, p. 11.

Shortly thereafter, a memorandum from Constance L. Dupre,
Associate General Counsel, Legal Counsel Division, was sent
to SCEP which outlined in detail the practical consequences
of the provisions of the "I" on post-normal retirement age
benefits. Exhibit B. That memorandum analyzed the finan-
cial ramificatione- of the "I" to the working elderly and
concluded that "[tihe practical result of this interpreta-
tion is that while an employee can work beyond age 65, there
is no way he can enhance his retirement benefits." Exhibit
B, p.5. As that memorandum continued, "not only is this a
strong disincentive to work beyond age 65, but {the absence
of an actuarial adjustment is] also a windfall to employers
maintaining these types of plans." Exhibit B, p.

6
.

1/ Thle Federal Register notice of September 29, 1981, containing
the fin ADEA interpretations indicated that the Interpretative
Bulletin on Employee Benefit Plans "will remain in effect in ac-
cordance with the Commission's Federal Register notice of June
29, 1979. See 44 F.R. 37974. Upon completion of its substan-
tive reviewu75 that interpretation, the Commission will publish
any proposed modifications to that document for notice and com-
ment in the Federal Re ister. The existing interpretation,
along with any moefcations made by the Commission, will even-
tually be set forth at 29 C.F.R. 1625.10."
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The agency's Legal Counsel Division subsequently proceeded
to draft amendments to the "IB" which incorporated alter-
natives B, C, and D set forth in the October, 1979. memor-
andum to SCEP. See Exhibit B. Staff development of proposed
modifications totFTe "IB" necessitated frequent consultation
with the Internal Revenue Service to ensure that agency
proposals did not interfere with IRS enforcement or the
Internal Revenue Code in the pension area. By memorandum
dated March 27. 1980, General Counsel Clark and former
Director of Field Services Charlotte Frank sent a compre-
hensive proposal to SCEP for consideration and possible
formal agency coordination pursuant to Executive Order
12067. Exhibit C. The proposal was approved by SCEP and in
April. 1980, was sent to the Internal Revenue Service and
the Department of Labor for formal coordination.

From April through September of 1980, agency staff met
frequently with staff from the IRS to resolve any remaining
technical problems associated with the Commission's proposal.
No comment, formal or otherwise, was received from the
Department of Labor during this period, notwithstanding the
fact that the Commission had requested formal coordination
comments by May 19, 1980. Staff proceeded to finalize a
comprehensive document for publication in the Federal
Register which would have proposed the amendmen-tto-the
controversial provisions of the "IB" dealing with post-
normal retirement age pension contributions. That document
was sent to the Commission by memorandum dated September 3.
1980, and was ultimately scheduled for Commission vote on
October 21, 1980. See Exhibit D.

Just two days prior to the Commission's scheduled vote on
the amendments to the "IB." the Department of Labor re-
sponded with a lengthy analysis of the Commission's initial
draft proposal of April. 1980. DOL's letter contained
technical questions regarding the language of the initial
proposal (virtually all of which had been resolved through
extensive consultation with the IRS from April to September)
and at the same time disputed the Commission's view of the
legislative history to the 1978 amendments. See Exhibit A,
pp. 2-10. Former Chair Eleanor Holmes Norton then removed
the item from the Commission agenda on the day preceeding
the meeting.

More recently, former General Counsel Michael J. Connolly
recommended to SCEP that the Commission adopt the "IB" as it
was written by the Department of Labor. See Memorandum from
Connolly to SCEP dated March 25, 1982. ExETbit E. Connolly's
recommendation was based on his interpretation of the effect
of the 1978 legislative history and was directly contrary to
the position taken by former General Counsel Clark. In
essence, Connolly concluded, as had the Department of Labor,
that the enforcing agency was bound by the remarks contained
in the 1978 legislative history to the ADEA. Acting on
Connolly's recommendation, SCEP instructed staff of the
Legal Counsel Division to prepare a document for Federal
R ister publication which would adopt the existing contro-
vrsial provisions of the "IB."

After consultation with the Commission's former Office of
Policy Implementation, the Legal Counsel Division prepared a
document for publication in the Federal Register which would
adopt the DOL interpretations without modification. In
December of 1982, that document was presented to SCEP for
approval and transmittal to the Commission. SCEP then in-
structed this office to prepare an options paper for the
Com=ission, outlining in detail the various alternatives
concerning the controversial provisions of the Interpreta-
tive Bulletin. On March 15. 1983. this office presented the
Commission with the three principal alternatives, viz.
adopt, modify or rescind the provisions of the IB dealing
with post-normal retirement age employment. The Commission
then instructed staff to develop a document for publication
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in the Federal Register which would solicit technical and
financial information regarding the practice of diacon-
tinuing pension benefits at normal retirement age. In
August, 1983, the Com=ission approved such a document and it
was subsequently published in the Federal Register on
September -15;,- I3. 48 F.R. 41436. The following is a
summary of all the public comments received in response to
that publication. 2/

II. THE PUBLIC COMMENTS

The Commission received thirty-three comments in response to
its Federal Register notice of September 15, 1983. Simultan-
eously wit le pul ication of the Commission's notice, an
article by Cyril Brickfield was published in Modern Maturity
urging its readers to write to the Commission to encourage
the rescission of the "special rules" regarding pension
contributions. That article apparently precipitated in
excess of 650 coe=ents by individual employees or interested
members of the public. Because of the timing and the rele-
vance of those com ents, they have all been included in this
office's review and are summarized below.

A. Comments urging that the Current
Interpretation be Modified

Without exception, the more than 650 letters addressed to
the Chairman that were precipitated by Mr. Brickficld's
column urged that the existing interpretations be modified.
In addition, of the thirty-three comments received in speci-
fic response to the Federal Register notice, more than one-
third were submitted by individuals who indicated that while
they did not possess the technical data requested they be-
lieved the current interpretations to be discriminatory and
unfair.

Substantively, the comments expressing dissatisfaction with
the current interpretations can be grouped into several
broad categories. First, in one way or another they all
conveyed the point that the current practice of discontinu-
ing pension contributions and crediting at normal retirement
age was per-se-discriminatory. In so doing, many comments
focused on the fact that a cessation of pension contributions
constitutes a reduction in real income for the working
elderly. Numerous comments argued that it is no more expen-
sive to provide pension contributions and crediting for
older workers than it is for their younger counterparts,
many of them citing the information paper prepared by Anna
M. Rappaport for the Select Committee on Aging. See
Rappaport, A. An Analysis of the Costs of Pension" crual
After Age 65, 97th Gong.. Znd Sess., No. 97-3JZ (19Z).
Many others argued that employers who, in reliance on the
Interpretative Bulletin, fail to continue pension contri-
butions and crediting beyond normal retirement age and also
fail to provide an actuarial adjustment for delayed retire-
ment reap a substantial monetary windfall from employees who
continue to work. The practical result of the operation of
the "special rules" is to substantially reduce the real
value of the pension in proportion to the length of con-
tinued employment As many commentors concluded, it is
obvious that a reduction in the real value of the pension
presents a substantial disincentive to work beyond normal
retirement age. Thus, as the American Association of Retired
Persons (AARP) argued, by discouraging the continued employ-
ment of older workers, the provisions of the Interpretative
Bulletin are in direct conflict with the purposes of the
1978 amendments to the ADEA. Finally, as substantial numbers
of commentors indicated, the lawful use of strong financial
disincentives to continued employment appear facially in-
consistent with and counter-productive to administration and
congressional objectives of relieving the financial burdens
on the Social Security system by, inter alia, increasing the
age of Social Security eligibility and ecouraging continued
employment.

2/ A summary of the coenents is attached hereto as Exhibit F.
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B. Comments Opp any Cnge to
the Interpretative Bulletin

Seven of the thirty-three comments received urged that the
Commission maintain the existing provisions regarding post-
normal retirement age pension contributions. Those seven
comments fall into the three distinct groupings set forth below.. 3/

1) A Change in the Current Interpretations
Would be Contrary to the 1978 Legisla-
tive History to the ADEA.

Two commentors argued that any change in the existing interpre-
tative rules would be contrary to the 1978 legislative
history to the ADRA. 3a/ Indeed, it was the 1978 legislative
history that provided the impetus for the DOL interpretations
in the first instance. See 44 F.R. 30649 (May 25, 1979).
The October, 1980, lette-Trom Secretary of Labor Ray Donovan
to Chair Eleanor Holmes protesting the Commission's contem-
plated changes similarly relied on the 1978 legislative
history. In contrast, one extensive comment argued that the
1978 legislative history was inapplicable and that the 1967
legislative history did not support the current interpreta-
tions, the same result reached by former General Counsel
Clark in his memorandum to the Commission dated August 30,
1979. See Attachment A. Amidst the as yet unresolved
controversy, we review both segments of the legislative
history.

The administration's proposed bill for the ADEA, S.830,
introduced in 1967, contained no provisions for the obser-
vance of bona fide employee benefit plans. Recognizing the
potential problems in the area of pension benefits, Senator
Jacob Javits, minority manager of the bill, declared that:

"The administration bill, which permits
involuntary separation under bona fide
retirement plans meets only part of the
roblems. It does not provide any flexi-
ility in the amount of pension benefits
payable to older workers depending on
their age when hired, and thus may
actually encourage employers, faced with
the necessity of paying greatly increased
premiums, to look for excuses not to hire
older workers when they might have hired
them under a law granting them a degree
of flexibility with respect to such mat-
ters.

"That flexibility is what we recommend.

"We also recoimmend that the age discrimi-
nation law should not be used as the place
to fight the pension battle but that we

-..o-ought to subordinate the importance of
adequate pension benefits for older workers
in favor of the employment of such older
workers and not make the equal treatment
under pension plans a condition of that
employment."

Hearings on S.830 before the Subcommittee on Labor of the
Senate Committee on Labor and Public Welfare, 90th Cong.,
1st Seas, 27 (1967). Consequently, Javits introduced the
amendment which became 54(f)(2) because:

3/ Tare may well be circumstances in the administrative
Fulemaking process where a detailed analysis of only seven
public comments is unwarranted. We deem the following
analysis advisable, however, insofar as the comments ad-
dressed raise substantive objections which must be resolved
prior to formal action by the Commission.

3a/ Cf. Von Aulock et al. v. Smith, 33 FEP Cases 3; 32 EPD
T3,970 (D.C. Cir. 1983), wherein the court, while expressly
not deciding the issue, cited portions of the 1978 legislative
history which would support the existing "special rules."



792

. . .in its absence employers might actually
have been discouraged from hiring older workers
because of the increased cost involved in pro-
viding certain types of benefits to them.

S.Rept. No. 723, 90th Cong., 1st Sess. , 1967, p.13. (views
of Hr. Javits). As the Supreme Court has stated, Javits'
apparent concern:

"was that it [the Administration's bill]
did not appear to give employers flexi-
bility to hire older employees without
incurring extraordinary expenses be-
cause of their inclusion in existing
retirement plans."

United Air Lines v. LcMann, 434 U.S. 192, 199-200 (1978).
The floor debates appeared to confirm that understanding.
During the 1967 Senate debate, Senator Javits explained that
the exception would not require equal benefits for older
employees when those benefits were more costly to provide.
He stated:

The meaning of this 11623(f)(2)] provision is
as follows: An employer will not be compelled
under this section to attord to older workers
exactly the same pension, retirement, or in
surance benefits as he atfords to younger
workers, it the older worker chooses
to waive all of those provision, then the older
worker cannot compel an employer through the
use of this act to undertake some special re-
lationship, course, or other condition with
respect to a retirement, pension or insurance
plan which is not merely a subterfuge to evade
the purposes of the act--and we understand that
in order to give that older employee employment
on the same terms as others.

I would like to ask the manager of the bill
whether he agrees with that interpretation,
because I think it is very necessary to make
its meaning clear to both employers and em
ployees.

113 Cong.Rec. 31255 (emphasis added). Responding to Senator
Javits, Senator Yarborough, majority manager of the ADEA
agreed and stated:

I wish to say to the Senator that this is
basically my understanding of the provision
in line 22, page 20 of the bill. clause 2,
subsection (f) of section 4, when it refers
to retirement pension, or insurance plan, it
means that a man who would not have been em-
ployed except for this law does not have to
receive the benefits of the plan.

* * *

This [5623(f)(2)] will not deny an individual
employment or prospective employment but will
limit his rights to obtain full consideration
in the pension, retirement, or insurance plan.
113 Cong.Rec. 31255 (emphasis added).

Shortly after the passage of the ADEA, the Department of
Labor promulgated its first administrative interpretation of
54(f)(2). That interpretation set forth the "equal benefit
or equal cost" principle which forms the cornerstone of the
current comprehensive Interpretative Bulletin on Employee
Benefit Plans. The interpretation stated:

Thus, an employer is not required to
provide older -workers who are other-
wise protected by the law with the
same pension, retirement or insurance
benefits as he provides to younger
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.-- workers, so long as any differential
between them is in accordance with
the terms of a bona fide benefits
plan. For example, an employer may
provide lesser amounts of insurance
coverage under a group insurance plan
to older workers than he does to
younger workers, where the plan is not
a subterfuge to evade the purposes of
the Act. A retirement pension, or in-
surance plan will be considered in com-
pliance with the statute where the act-
ual amount 0o payment made, or cost
incurred, in behalf of an older worker
is equal to that made or incurred in
behalf 0± a younger worker, even though
the older worker may thereby receive a
lesser amount of pension or retirement
benefits, or insurance coverage.

29 C.F.R. 5860.120(a)(1969) (emphasis added).
The interpretation drew no distinction between pension plans
and other insurance benefits and required the expenditure of
equal cost on behalf of all participants. The 1969 inter-
pretation remained unchanged through the 1974 statutory
amendments and was the operative interpretation at the time
of the 1978 amendments to the ADEA.

Congress enacted several amendments to the ADEA in 1978. At
the heart of the controversy regarding the 1978 legislative
history is a document known as the "Elisburg letter." More
than any other segment of the 1978 legislative history, the
"Elisburg letter" represents the most definitive support for
the current interpretative provisions permitting cessation
of pension contributions and crediting at normal retirement
age. Due to the importance of the "Elisburg letter," its
place in the legislative consideration of the 1978 amend-
ments must be fully understood.

As reported by the House Committee on Education and Labor on
July 25, 1977, H.R. 5383 contained several provisions for
amendment to the ADEA. The bill proposed to raise the upper
level of coverage of the Act from 65 to 70, amend Section
4(f)(2) to include an express prohibition on involuntary
retirement, and make several changes to Section 15 as it
applied to federal employees. As the accompanying House
report indicated, "[t]he primary purpose of H.R. 5383 [was]
to reduce the incidence of mandatory retirement for workers
in private and State and local employment. . . ." H.Rept.
95-527, 95th Cong. 1st Sess., p.l. Insofar as many mandatory
retirement policies were executed pursuant to the terms of
existing pension plans, the Rouse Report discussed the
impact of the amendments on those existing plans. In so
doing, the Report indicated that "[tIhis bill would not
change the definition of normal retirement age (under ERISA].
These amendments do not require that any additional benefits.
benefit accruals or actuarial adjustments be provided other
than those required by ERISA." H.Rept. 95-527, 95th Cong..
1st Seass., p.9.

H.R. 5383 was then referred to the Senate Committee on Human
Resources for concurrent consideration by both Houses.
Senate consideration included a specific written inquiry to
the Department of Labor regarding the effects of the amend-
ments on pension plans and employee benefits for employees
continuing to work beyond normal retirement age. The re-
quest, authored by Senators Williams and Javits, the Chair-
man and ranking minority members, was dated August 29, 1977,
and was sent to Assistant Secretary for Employment Standards,
Donald Elisburg at the Department of Labor. On September
13. 1977, the House commenced debates on H.R. 5383. On
September 23, 1977. the final day of debates in the House,
Assistant Secretary Elisburg's written reply to Senators
Williams and Javits was read into the Congressional record.
See 123 Cong. Rec.H.9977, daily ed., September 23, 1977.
Tabt letter, which has since been known as the "Elisburg
letter," expressed the opinion that raising the upper level
of coverage of the Act would not require any increased pen-
sion contributions, crediting, or actuarial adjustments. Id. 4/

4/ The complete text of the Elisburg letter is
attached hereto as Exhibit C.
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On the Senate side, the "Elisburg letter" occupied a mare
prominent position in the legislative history. The entire
text of both the Williams/Javits request and the "Elisburg
letter" was printed in the Senate Report from the Committee
on Human Resources. See S.Rept. 95-493 95th Cong., est
Sess., pp.l3-1

6
. -4heTetter was cited in the report as

justification for the cessation of pension contributions at
normal retirement age. The view of pension benefits under
Section 4(f)(2) appeared to be facially inconsistent with
the Senate's view regarding other benefits after the amend-
ment. As the report stated, "[tlhis bill would not alter
existing law with respect to these practices. Existing
principles of law [equal cost for benefits], including the
4(f)(2) bona fide employee benefit plan exception, as modi-
fied by these amendments, would be the standard by which
these practices will be evaluated." Id. Full Senate con-
sideration of the amended H.R. 5383 began on October 19,
1977, and on that same day H.R. 5383 was referred to con-
ference to resolve differences between the Senate and House
revisions. The bill was subsequently reported out of con-
ference on March 19, 1978. The conference report mode no
specific mention of the "Elisburg letter." Conf.Rept. 95-
950, 95th Cong., 2nd Sess., March 14, 1978.

During the passage of the 1978 amendments to the ADEA the
reasoning contained in the "Elisburg letter" was repeatedly
echoed by the House and Senate leaders who guided the pas-
sage of the ADEA amendments. See eg., 123 Cong. Rec. H9977
(daily ed., Sept. 23, 1977; re k~sT of Cong. Hawkins),
S17274 (daily ed., Oct. 19, 1977;,remarks of Sen. Williams),
S17276 (daily ed., Oct. 19, 1977; Temarks of Sen. Javits).
Moreover, when it became clear that the ERISA rules and
Elisburg' s comments concerning accrual and actuarial ad-
justment applied only to "defined benefit plans," 5/ these
Congressional leaders extended their previous remarks to
provide a similar treatment of "defined contribution plans." 6/
All of these remarks purported to be consistent with Section -
4(f)(2) of the 1967 ADEA.

The 1978 legislative history is not unambiguous, however.
While the matters set forth in the "Elisburg letter" ap-
peared to have been widely embraced by members of both
Houses, other remarks, in many instances by the same in-
dividuals, specifically endorsed the "equal cost" principle
of the 1969 interpretation. For instance, Congressman
Hawkins made the following remarks during the floor debates:

Concerns have been expressed that these
amendments will increase the costs of
employee welfare benefit plans such as
those that provide disability, health,
life and other forms of insurance for
employees.

Benefits would not have to be equal
where there is a legitimate economic
or business purpose other than age
which justifies the differential in
benefits. The purpose of section
4(f)(2) is to encourage the employment
of older workers by permitting age-
based variations in benefits where the
cost of providing the benefits to older
workers is substantially higher. Any
age-based differences in the benefits
would have to be evaluated under the
standards in section 4(f)(2).

124 Cong.Rec. H2270, (daily ed. March 21, 1978). Congressman
Pepper noted:

5/ See 124 Cong. Rec. MH22l (daily ed., March 21,
19783,remarks of Cong. Dent and Hawkins), S4450
(daily ed., March 23, 1978; remarks of Sen. Williams
and Javits).

61 Id. -
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For example, employers may offer health and
life insurance benefits to older workers that
are different from those for other employees.
The original reason for this exception was to
promote the hiring of older persons. Passage
of-tbis act should not be construed by any
employer. or any court, to permit the sudden.
total and unilateral termination of a capable
and healthy worker from a health insurance
or other welfare benefit plan solely on the
basis of age and without full economic justi-
fication.

Id. at E. 2275. while Congressman Weiss stated:

it should be noted that it is not the inten-
tion of this amendment to have older workers
cut off from their helath and benefit plans
the day they reach age 65. While employers.
under this section, may not be required to
fully integrate older workers into their
seniority and pension benefit plans, they
should nor interpret the 1977 amendments to
the ADEA as a license to cease to provide
reasonable benefits to their older employees.

Id. at 2276. In a similar vein, Congressman Waxman declared:

I am hopeful, however, that employers do
not terminate capable and healthy older
workers from benefit plans solely on the
basis of age. In the absence of actuar-
ial data which clearly demonstrates that
the costs of this service are uniquely
burdensome to the employer, such a policy
constitutes discrimination and a conscious
effort to evade the purposes of the act.

Id. at 2277. Relying on the foregoing expressions of Con-
gressional intent, see 44 F.R. 30649, the Department of
Labor promulgated th'IB", attempting to harmonize the
"equal cost" principle with the principles set forth in the
'Elisburg letter." Id.

2) A Change in the Current Interpretation
Would Conflict- with ERISA

A second prominent concern raised by commentors opposed to
a change in the "special rules" was that any change would
result in "conflicts" with ERISA. This office spent con-
siderable time from November, 1979, through September, 1980,
meeting both with staff at the Internal Revenue Service and
actuaries in private practice to ensure compatibility of the
proposed changes of 1980 with ERISA and the Internal Revenue
Code. In fact, a review of ERISA reveals no inherent "con-
flicts" with the concept of post-normal retirement age
tension contributions and there is nothing in ERISA's legis-
lative history which reflects an intent to supplant the ADEA
in that area. See Comment 24-14. Indeed, instead of
preempting the pension field in the area of age discrimina-
tion, ERISA seemed only to confirm what the ADEA had initially
proscribed. ERISA's section on minimum participation standards
stated:

(2) No pension plan may exclude from participa-
tion (on the basis of age) employees who
have attained a specified age, unless -

(A) the plan is a -

.(i) defined benefit plan, or

(ii) target benefit plan (as defined under
regulations prescribed by the Secretary of
the Treasury), and
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(B) such employees begin employment with the
employer after they have attained a specified
age which is not more than 5 years before the
normal retirement age under the plan.

29 U.S.C. f1052(a)(2). That section was in effect in the
summer of 1977 at the start of debates over the amendments
to the ADEA. There had not yet been any administrative
regulations or Revenue Rulings issued by either the Internal
Revenue Service or the Department of Labor regarding post-
normal retirement age pension benefits. Notwithstanding the
absence of any formal administrative guidance on the issue,
on July 26, 1977, Donald E. Elisburg responded in the fol-
lowing manner to Senator Jacob Javits in Senate hearings on
the ADRA:

Mr. Elisburg. Our understanding, Senator, is
that under ERISA, once an individual reaches
normal retirement age as defined in that act,
the plan may cut off the individuals' build-
up, or accrual of benefited amounts. Under
section 4(f)(2) of the ADEA this practice
would still be permitted, and a build-up of
benefit amounts could continue to be ter-
minated at a certain age.

Senator Javits. So that an employer will not
necessarily be raising the accrued benefit?

Mr. Elisburg. That is correct.

Age Discrimination in Employment Act Amendments of 1977:
Hearins on S.17S4 Before the Subcomm. on Labor of the Sen.
Comm. on Human Resources, 95th Cong., lst Sess. 72 (1977).

After Elisburg's assurances during the Senate hearings and
before the "Elisburg letter," the Department of the Treasury
Tssued regulations which appeared to corroborate his testi-
mony. Those regulations, published on August 23, 1977, are
as follows!

(f) Suspension of benefits, etc. - (1)
Suspensions. No adjustment to an ac-
crued benefit is required on account of
any suspension of benefits if such sus-
pension is permitted under section 203
(a)(3)(B) of the Employee Retirement In-
come Security Act of 1974 (88 Stat. 855)
(Code section 411(a)(3)(B)).

(2) Employment after retirement. No
actuarial adjustment to an accrued
benefit is required on account of em-
ployment after normal retirement age.
For example, if a plan with a normal
retirement age of 65 provides a benefit
of $400 a month payable at age 65 the
same $400 benefit (with no upward ad-
justment) could be paid to an employ-
ee who retires at age 68.

26 C.F.R. 51.411(c)(f)(2). In his September 8, 1977 letter,
Elisburg relied upon the IRS regulations published two
weeks earlier. One commentor responding to the Commission's
Request for Comments characterized the entire sequence of
events as "highly irregular", noting that the regulations
upon which Elisb~urg relied had not appeared in IRS's notice
of proposed rulemaking, see 40 F.R. 51445, 51464 (Nov. 5,
1975), and that when adder to appear in the final regula-
tions, no explanation was given except that Section 1.411
(c)-l was being changed "by adding a new paragraph (f)." 42
F.R. at 42320; See Comment 24 at 16.

Still later, in December of 1978. the Department of Labor
proposed regulations regarding the suspension of benefits
under Section 203(a)(3)(B) of ERISA. 43 F.R. 59048. Those
regulations set forth in substantial detail the circun-
stances under which an employer may permissibly suspend the
payment of pension benefits during employment beyond the
normal retirement age. Finalized on January 27, 1981, the
regulations provide that pension benefits may be suspended
during post-normal retirement age employment "to the extent
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(but only to the eiten-ty--aceneiits
does not affect a retiree's entit ement to normal retirement
benefits payable after-attainment of normal retirement age,
or the actuarial equivalent thereof." 29 C.F.R. 12530.203-
3(a). 7/ As the preamble to those regulations made clear,
however, neither Section 203(a)(3)(B) of ERISA nor the
regulation "require plans to provide for or impose suspen-
sion of benefits."' 46 F.R. 8894. (emphasis added).

The argument that a change in the "special rules" would
create a conflict with ERISA is nor legally supported.
First, absent a clearly expressed intention to the contrary,
courts and administrative agencies are obligated to regard
both the ADEA and ERISA as effective. See Morton v. Kancari.
417 U.S. 535, 551 (1974); Demby v. Schw-Teer, 67i F.Ld 5U/,
510 (D.C. Cir. 1981). Moreover, statutory or regulatory

provisions are not in conflict unless they are "irreconcil-
able and establish a positive repugnancy.!' See Sutherland,
Statutory Construction, 523.10; Regional Raia'Ceorgsnization
Cases. 419 U.S. 102, 133-134 (1974). An administrative
interpretation.-undar the ADEA which required post-normal
retirement age pension contributions and credit would create
no positive repugnancy either with the Internal Revenue Code
or ERISA. The IRS provisions, 29 C.F.R. 5l.411(c)(f)(2), are
permissive in nature and. in effect, assure that s plan
which discontinues pension contribution and crediting will
not lose its favored tax treatment under the Internal
Revenue Code.

Legal arguments aside, however, the most compelling support
for the conclusion that requiring post-NRA contributions
does not conflict with ERISA is current employer practice.
Approximately 427 of medium and large employers currently
credit post-NRA service in their benefit formulas, 8/ and
more than 50% of all plans provide for some type of adjust-
ments, either actuarial or service credits, for work beyond
the NRA. 9/ As a general rule, credit or contributions for
post-NRA employment occur with even greater frequency in
defined contribution plans. 10/ In addition, during infor-
mal coordination with the Infernal Revenue Service under
E.O. 12067 between October 1979 and September, 1980, this
office was repeatedly assured that a requirement of post-NRA
contributions would not run afoul of Internal Revenue Code.
provisions regarding the tax status of pension plans.

3) A Change in the Current Interpretation
Would Impose.Additional Costs on Em-
ployers

Since the commencement of the Commission's review of the

"special rules'"-Ln 1979, objections have been raised to any
proposed changes in those rules on the grounds that they

would impose substantial additional costs on employers. On
the other hand, civil rights advocates and ADEA interest
groups have long argued, with equal resolve, that a change
in the "special rules" would not result in additional em-
ployer costs. There are two distinct-and severable facets
of the cost analysis, each of which has as its cornerstone a
truism advanced by those diametrically opposed advocates.

7/ As one commentor argued, the only truly consistent
reading of both IRS and ERISA regulations "is that the
value of the suspended benefits must be paid at the con-
clusion of the permissible suspension period, with an
actuarial adjustment." See Comment 24 at 14. As writ-
ten, DOL's "special rulel""do not require an actuarial ad-
justment to reflect postponed retirement. 29 C.F.R. 1860.120
ff)(iv)(1)(B)(4).

E1 Empio ium and Large Firms,

7982, " U.S Department of Labor. Bureau of Labor
Statistics; Bulletin 2176 (August 1983) at 44.

9/ Pension and Welfare Benefits for Older Workers:
The Preliminary Impact of the ADEA Amendments, Aging
end Work, Spring 1980. 79-81.

10/ Id.

82-546 0 - 88 - 26
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Employers have long argued that changes in the "special
rules" would result in increases in 'absolute" pension
costs. That appears indisputably correct. Similarly, civil
rights advocates have long argued that post-NRA pension
credits are no more costly than those same credits for
younger workers.

Defined benefit plans are designed to provide a projected
monthly income at the normal retirement age specified in the
plan, most often age 65. While there are a variety of
formulas used for computing retirement benefits, the vari-
ables most frequently used in benefit formulas include
average salary (over a career or a fixed period of years).
final pay, and/or years of service. These variables are
often combined in a formula which includes a set percentage,
the product of which is the projected retirement benefit.
The projected benefit at the normal retirement age, either
monthly or annually, multiplied by the projected life span
of the recipient would produce an amount that constituted
the actuarial present value of the benefit at normal re-
tirement age, "APV." "APV" is critical in the funding of
pension plans because it represents the amount collectible,
at intervals, at the date of retirement. For that reason,
actuaries use APV to determine the appropriate funding level
of the plan.

As it relates to the controversy at hand, the A1PV at normal
retirement age is different than the APV of a postponed
retirement benefit. thedfference in value depends on
whether an employer provides credits for service and salary
increases which occur beyond the normal retirement age.

Under the provisions of the "IB", an employer is required to
do neither, nor is an employer required to provide an actuarial
adjustment to reflect postponed-retirement. By definition,
an actuarial adjustment increases the periodic pension
payments so that the APV of the normal retirement benefit at
normal retirement age is identical to the APV value of thebenefit at postponed retirement. Using the actuarial pre-
sent value as a basis for analysis, we find the following
results from the current "special rules":

1. Employers who "freeze" benefits at the
normal retirement age, i.e., make no actuarial
adjustments and credit neither service nor
salary increases realize a decrease in the
actuarial present value of the benefit of
approximately 10-12Z per year during the
period of deferred retirement. See Comment
35 at 7. 11/

2. In those cases in which only additional
service is credited, the actuarial present
value of the benefit decreases at approxi-
mately 7-1OZ per year. Id.

3. If both additional service and salary
increases are credited, then the actuarial
present value of the benefit declines at a
rate of 2-4Z per year. Id.

4. If an actuarial adjustment is made,
there is no increase or decrease in the
actuarial present value of the benefit.
Id.

5. If an employer provides an actuarial
adjustment and credits service and salary
increases beyond the NRA, the actuarial
present value of the benefit will grow at
a rate of approximately 8-121 for each year
of deferral. Id.

II/ These figures were provided by the American
XEademy of Actuaries and were extracted from Com-
ment 25.
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Clearly, an employer who, consistent with the "special
rules," provides no actuarial adjustment for postponed
retirement will experience a 2-12% decrease in the actuarial

present value of the pensions he is obligated to pay for

each year of post-NRA employment. That decrease in the

actuarial present-value of pension obligations is, in ef-

fect, a source of considerable income to employers. De-

pending on the funding assumptions used in the plan, the

income is realized in one of two ways.

Due to the conservative nature of the actuarial profession,

actuaries are generally reluctant to assume that employees

will retire at ages later than normal retirement age. For

that reason, most plans proceed on funding assumptions that
individuals will retire and commence the receipt of their
pension benefits at normal retirement age. A fortiori,
plans are adequately funded to make the appropriate pay-
ments. When an employee works beyond the NRA, the plan need

not make those anticipated payments until actual retirement.
Each payment which was anticipated but never made im=edi-
ately is transformed from an obligation to an asset of the
plan. 12/ This is, indeed, the "windfall" long since iden-

tifiedias a consequence of the "special rules", see Exhibit

B at 6, and it is at the same tine the "cost" w-rTch em-
ployers would "incur" if the special rules were changed.

Alternatively, some plans have an established history of a

significant proportion of employees working beyond the
normal retirement age. Those plans integrate assumptions
into their funding which reflect the decreasing actuarial

present value of the pensions that results from the opera-

tion of the "special rules." For those plans, a change in

the special rules would require the elimination of those

reduced funding assumptions, thereby increasing employer

funding cost. Here again, the employer "cost" which would

be incurred is more appropriately recognized as the elimi-

nation of the decreased actuarial present value of the

pension. In either event, elimination of the "windfall"

approximates the "cost" to the employer. For that reason,

employer estimates regarding the "cost" of changing the
special rules are also accurate indications of the actuarial
present value of pension benefits lost by employees who work
beyond the NRA.

Pension contributions and crediting for employees who work

beyond the normal retirement are not more expensive to
provide than those same contributions to younger workers.
That is the conclusion reached by noted actuary Anna M.
Rappaport in her information paper prepared for the Select

Committee on Aging. See Rappaport, A., An analysis of the

Costs of Pension Accruit After Age 65, Select Committee on

Aging, No. 97-323, May 1982. 13/ That paper and the docu-

ment prepared by the American Academy of Actuaries, Comment

25, both indicate that an employer who credits years of

service and salary increases for post-NRA employment will

still beneTit from a decrease in the actuarial present value

of the funded benefit- o57-4Z per year of continued employ-

ment. See Comment 25 at 7; Comment 26, Attachment at VII.

Thus, wEIte the Rappaport study indicates that crediting
service and salary increases for work beyond NRA is no more

11/ For example, assume that an employee who at age 65
was entitled to a $500 per month pension benefit con-
tinued employment through age 70. The funded benefits
of $6,000 per year would never be paid and would sub-
stantiallygdecrease the employer's funding obligation
in future years.

131 The Rappaport paper was submitted by the Senate Select
Ugmmittee on Aging urging a change in the "special
rules". See Attachment to Comment 26.
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expensive than for younger workers, when read together with
the submission of the American Academy of Actuaries, those
documents indicate that pension credits for employment
beyond the NRA would be less expmensive to provide and would
still be accompanied by in poyer "windfall" of 2-4% per
year.

C. STATISTICAL DATA

Although the September 15, 1983, Federal Register notice
requested statistical and technical data regarding the
operation of pension plans, only 5 of the 33 commentors
provided statistical data. 14/ In general, this information
was too sparse from which tF draw any meaningful inferences.
Nevertheless, some of the information availa le provides a
helpful background for consideration of the issue of post-NRA
pension contributions and will be briefly summarized below.

Approximately 44.7 million employees are currently active
participants in private pension plans. Approximately 70% of
all those participants are covered by defined benefit plans,
which are ouly about 28% of the total number of private
pension plans. 15/ The normal retirement ages specified in
pension plans is most often age 65 (42%). However, normal
retirement ages of 62 (19%), 60(10%), and 30 years of ser-
vice at any age (13%) are not uncommon. 16/

Generally speaking between 42 end 58% of all private employers
do not provide crediting and contributions for work beyond
the normal retirement age, and this percentage does not vary
significantly with organizational size or standard industrial
classification. 17/

Defined contribution plans (60%) and profit sharing plans
(69%) are more likely to provide for further accruals than
defined benefit plans (48%). For firms with 20-99 employees,
the provision for accruals for older workers is not signi-
ficantly related to type of plan offered. That relationship
is stronger for larger employersfirms with 100 to 499
employees and with 500 or more employees. Generally, as the
size of the firm increases, the percentages of employers
providing pension benefit accruals in defined benefit plans
declines (to 38%), 18/ while it increases in defined contri-
bution plans (to 697T. This information was obtained from a
survey of 808 employers covering 275,337 employees.

14/ Comments 20, 21, 27, 29 and 30 provided statistical
aata to varying degrees.
1bl 'Estimates of Participant and Financial Characteristics
if Private Pension Plans," U.S. Department of Labor, Labor-
Management Services Administration, Pension and Welfare Bene-
fits Program (1983), cited in Comment 27 at 27-12.

16/ "Employee Benefits in Medium and Large Firms, 1982,"
U.S. Department of Labor, Bureau of Labor Statistics,
Bulletin 2176 (August 1983).

17/ See Rappaport, A and Copperman, L. Pension and Welfare
E-nertts for Older Workers: The Preliminary Impact of the
ADEA Amendments, Aging and Work, Spring 1980. See also
Comment 27 at 27-13.

18/ In one survey, employers asked to provide a rationale
} r the cessation of pens on crediting responded that the
purpose was to "discourage employment beyond age 65 through
freezing benefits." See Johnson & Higgins, A Survey on the
Effects of the 1978 Aiendments to the Age Discrimination in
Employment Act, p. 25.
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As of 19581, 12.21 of persons aged 65 and older were in the

civilian Labor force, approximately 3.030,000 workers. 19/

That number is approximately 2.77 of the total labor force

(age 16 and over). 20/

..-_III. THE STATUS OF TEE "SPECIAL RULES"

No portion of the Department of Labor's Interpretative
Bulletin on Employee Benefit Plans has ever been formally

adopted by the Commission. Just two days prior to the

transfer of ADEA Authority from DOL, the Commission pub-

lished a transitional notice in the Federal Relistr which

continued in effect all existing inrcerpetationii id opinions

of the Department of Labor. See 44 F.R. 37974 (June 29,

1979). The purpose of that transitional notice was to allow

the Commission sufficient time to accomplish a "complete
review of the [DOLI Interpretations (29 C.F.R. Part 860) and

Opinion letters issued by the Wage and Hour Administra-

tor. . . ." 44 P.R. at 37974. While not embracing the

existing guidance, the Commission's notice indicated that

all current interpretations "remain in effect and may be

relied upon as provided by section 7(e)(1) of the rADEAI."
44 F.R. at 37975.

On November 30, 1979, the Commission published proposed

interpretations of the ADRA for notice and comment. 44 F.R.

68858. That publication made no mention of ongoing Commis-

sion review of the "IB," but reserved §1625.10 for "Costs

and benefits under Employee Benefit Plans" and referred the

reader to the existing "IB". 44 F.R. at 68860. When final

ADEA regulations were published almost two years later, 
46

F.R. 47726. the Commission made specific mention of its

ongoing review of the "IB" and its intentions to publish 
any

proposed modifications to that document for notice and

comment in the Federal Register. See supra at la, n.l.

Thus, by virtue of the transitional notice of June 29. 
1979,

and subsequent publications, the Commission has continued

the "special rules" in effect for almost five years. 
while

neither affirmatively adopting nor rejecting them. Em-

ployers continue to be provided a good faith defense to

actions by.gapLoYees challenging the legality of practices

permitted by the rules, while employees have continued 
to

contend unsuccessfully that the rules, which work to 
their

detriment, are contrary to the ADEA. 21/

IV. LEGAL CONSIDERATIONS IN THE
CURRENT REVIEW

In addition to having an inherent right to interpret the

statute which it administers, see Skidmore v. Swift, 323

U.S. 134, 140 (1944), under the--DEA the Commission has

substantive rulemaking authority. 29 U.S.C. 5628. The

combination of interpretative and rulemaking authority

19I "Employment and Training Report of the President,"

U.S. Department of Labor. Office of Strategic Planning

and Policy Development, at 151, 154 (1982).

20/ "Employment and Earnings," U-S. Department of Labor,

3ureau of Labor Statistics, at 144-5 (January 1983).

ZiL See Von Aulock at al. v. Smith,. 33 PEP Cases 3; 32 EPD

~33870 (D.C. Cir. 1983) (employee suit dismissed on grounds

of lack of standing); cf. Farmer's Group, Inc. v. Donovon

at al.,* No. 80-2110 (DT5. Cir. 1981) (unpubilisheod ecision)

(emp~loyer suit challenging other provision of the "special

rules" dismissed on grounds of lack of standing).
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provides the Cosission with considerable latitude in ad-
dressing the validity of the "special rules." Interpretative
rules.are not binding on a court but are accorded deference
consistent with the standards first enunciated in Skidmore
v. Swift, sra. In contrast, substantive rules are binding
on a court ad are reviewable only under an arbitrary and
capricious standard. See Joseph v. Civil Service Commis-
sion, 554 F.2d 1140, 13M, n.26 (D.C. Cr. 1977). These
ZTfferences are especially relevant to any discussion re-
garding potential changes in the "special rules." A change
affected by way of an interpretation would not bind a court
and would "depend upon the thoroughness evident in its
consideration, the validity of its reasoning, land] its
consistency with earlier and later pronouncements. . . ."
Skidmore v. Swift, 323 U.S. at 140. Conversely, a change
affected by a substantive rule would be reviewed under the
more limited "arbitrary and capricious" standard.

The duration of Commission review of the "special rules" and
their consequent continuation pose no special impediments to
their modification. That an agency has an inherent right
to modify or reverse its course was eloquently stated by
Judge Wright in Columbia Broadcasting System, Inc. v. F.C.C.,
454 F.2d 1018<1 <C. Cir. 1971). In discussing inconsistent
FCC interpretations which had a bearing on the issue of the
case, the Court said:

We do not challenge the Commission's well es-
tablished right to modify or even overrule an
established precedent or approach, for an ad-
ministrative agency concerned with furtherance
of the public interest is not bound to rigid
adherence to its prior rulings. Lodged deep
within the bureaucratic heart of administra-
tive procedure, however, is the equally es-
sential proposition that, when an agency
decides to reverse its course, it must pro-
vide an opinion or analysis indicating that
the standard is being changed and not ig-
nored, and assuring that it is faithful and
not indifferent to the rule of law. (foot-
notes omitted).

Columbia Broadcasting System. Inc. v. FCC, 454 F.2d at 1026.
This approach is entirely consistent with other cases in
this area. Those cases make it clear that an agency must be
iven flexibility to reexamine and reinterpret its previous

goldings, but that in so doing it must clearly indicate and
explain its action so as to enable completion of the task of
judicial review. Atchison, Topeka & Sante Fe Railwayyv.
Wichita Board of Tradei,4T2 U.S. O -09, (1973),ffice
of Communication of United Church of Christ v. F.C.C.,-5T--
F.2d 529, 532-3 (Zd Cir. 1977). When, as here, the agency
position would constitute a departure from prior standards,
the agency must first give notice that the standard is to be
changed. Boston Edison Co. v. FPC 557 F.2d 845, 849 (D.C.
Cir. 1977), must provide a thorough and comprehensive state-
ment of reasons for the change, Atchison, Topeka & Sante Fe
Railway v. Wichita Board of Trade, supra.; Office of Com-
munication o1 United Church o Chris v. FCC, supra,;

Greater Boston Television Corp. v. FCC, 444 F,2d 841, 852
(D.-c.ir- 197__ cert. denie_ 40YTU.S. 923 (1971), and must
discuss the past precedent.ERarine Space Enclosures, Inc.
v. Federal Maritime Comm., 420 F.2d 5/7, 585 (D.. Citr.

The foregoing legal principles should be kept in mind in
consideration of the following options. At this stage,
adoption of the "special rules" could be accomplished by an
appropriate notice published in the Federal Register.
Conversely, a change in the "special rules- eitheriy inter-
pretation or substantive rule would be published for notice
and comment, thereby giving notice to the public that the
standard is to be changed. See Boston Edison Co. v. lPC.
557 F.2d at 849. A change aTFlcted by a substantive rule
would be less likely to be overturned during judicial review
than an interpretation.
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THE COMMISSION'S ALTERNATIVES 22/

ALTERNATIVE ONE Adopt The Existing "Special Rules."

This alternative involves the complete adoption of the
"special rules" which permit employers to cease pension
contributions and crediting at normal retirement age. See
29 C.F.R. 5860.120 (f)(l) (iv)(B)(l)-(7). Insofar as the

adoption of this alternative would maintain the atatus quo,

there would be no need for the Commission to publish the
"IB" for notice and comment under this alternative. The
Interpretative Bulletin would be renumbered to appear at 29

C.F.R. 51625.10 and would be adopted upon publication in the
Federal Register.

Advantages -

1. This approach would give controlling weight
to the disputed 1978 legislative history and to
the "EliTburg letter." The letter itse lf was
xead.4.nto the Congressional record during both
the House and Senate consideration of the ADEA
amendments, and was published as part of the
Senate report. Thus, the 1978 amendments
were passed with an advance understanding of
the manner in which they would be interpreted
by the Department of Labor. Adoption of the
"special rules" would give continued vitality
to the understanding Congress had when it pro-
mulgated the 1978 amendments.

2. To the extent that the current "special
rules" provide highly favorable financial
benefits to employers, their adoption would be
welcomed by the business community. Absent a

change in the "special rules," it would be un-
likely that 0MB would have objections to
their adoption.

3. Insofar as adoption of the existing "special
rules" would represent a continuation o the
status quo, there would be no need to publish
the interpretations for notice and comment in
the Federal Register. The adoption would be
effective upon publication.

Disadvantages -

1. The existing controversial provisions of

the "IB" act as strong disincentives to the con-
tinued employment of the elderly despite their
legal right to that employment. 23/ The provi-
sions of the "IB" permit an employer to literally
"freeze" an employee's pension entitlement at
normal retirement age. The employee receives no
pension credit for subsequent years of service
nor does the ultimate pension at actual retire-
ment reflect the employee's shortened lifespan.
The latter result, permitted by the "IB" pro-
vision which does not require an actuarial ad-

justment, provides an employer with a recognized
and substantial monetary windfall. In essence,
an employer is permitted to retain all those
funded pension benefits which it normally would

22/ Each of the alternatives provides for the adoption of

tEose provisions of the "IB" dealing with non-pension bene-

fits. For that reason, the following analysis focuses only

on the advantages and disadvantages of alternatives regarding
the post-normal retirement age pension issue as represented by
the "special rules."

23/ Even prior to the approximatey 650 comments received

by employees and considered in the current review, the Com-

mission had received in excess of two hundred letters from

employees urging a change in the status quo.
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have paid to an employee who retired at normal
retirement age. See Exhibit B. pp. 5-6 and p.5
infra.

2. Formal adoption of the controversial provisions
of sha "IB" would effectively deprive all employees
of the right of independently pursue claims on this
controversial issue of employment discrimination. While
purporting to be a non-binding "interpretation" of
the ADEA, a Commission interpretation including the
controversial provisions would create a "good faith
defense" under Section 7(e)(1) of the ADEA, 29 U.S.C.
1626(e)(1), which incorportates Section 10 of the
Portal-to-Portal Act. Such a good faith defense
completely immunizes an employer from back wage
liability under the ADEA. Thus, an employee
could independently sue his or her employer for
the refusal to make pension contributions, prove
the agency interpretation in error, and still not
recover any back wage liability. This result is
particularly significant in light of the fact
that one court of appeals decision has already
denied employee plaintiffs the ability to sue
the Commission for a declaratory judgment on
the issue. 24/

3. The information paper prepared by Anna
Rappaport, Vice President of William M.
Mercer, Inc., for the House Select Committee
on Aging concludes that pension costs for
employees beyond normal retirement age would
be no greater than costs incurred for younger
employees. As Congressman Claude Pepper stated
in his prefatory remarks to the published study:

The message of this study is clear:
There is no validity to the argument
that pension accruals for work after
age 65 will cost companies more than
pension accruals for workers age 60-
64. The cost rationale which has sup-
ported the current ADEA exemption does
not correlate with the evidence. See
Rappaport, A., An Analysis of the rts
of Pension Accrual after age 65, Select
Committee on-Aging, 97th Cong., 2d Seas.,
Co=. Pub. No. 97-323, P. VII (1982).

Arguably, therefore, the "special rules" are
etodds with the purpose of Section 4(f)(2)
expressed in the 1967 legislative history of
accommodating those bene fit practices which
were more expensive vis-a-vis older workers.

4. The principal legal argument against the
"special rules" is that they are based on ob-
servations of the requirements of Section 4
(f)(2) of the ADEA. which were made more than
ten years after the passage of the Act. In
different contexts, two different Supreme
Court cases have already held that "legisla-
tive observations 10 years after the passage
of the Act [ADEAJ are in no sense part of the
legislative history." United Air Lines v.
McMann, 434 U.S. 192, 2UD n.7 (lI); Oscar~& Co. v. Evans, 441 U.S. 750 (1979g7
These cases are arguably applicable to the
controversy at hand because while the 1978
observations pertained to the requirements
of pension plens under Section 4(f)(2) of
the ADEA, that provision of the statute was
not materially amended in 1978 except with

24I See Von Aulock,7at al v. Smith, supra n.21.
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respect to involuntary retirement. Under
the McMann rationale, therefore, the 1978
obsevaETons should be disregarded in favor
of the 1967 legislative history. 25/ Adop-
tion of the "special rules" wouldUisregard
this critical legal argument.

B_ ALTERNATIVE TWO - Adopt the "Special Rules"
as they apply to defined benefit plans; Re-
scind the "Special Rules" as they apply to
defined contribution plans.

The principal characteristic of this option is that it draws
a distinction between defined benefit and defined contribu-
tion plans.--Defi4ned benefit plans are funded on the complex
actuarial assumptions referenced earlier at pages 20 thru
23. In contrast, defined contribution plans operate more in
the nature of savings plans. Individual accounts are main-
tained for each participating employee, the balance of which
is paid to the employee at retirement either in a lump sum
or in an annuity. These elementary differences make defined
contribution plans much more predictable in terms of cost to
the employer. Periodic contributions are made on behalf of
all participants regardless of age. It is exactly these
differences that were implicitly recognized in the "Elisburg
letter." The terminology used in the "Elisburg letter"
indicates it was referring to defined benefit plans, not
defined contribution plans. For that reason, the Commission
could distinguish between the two types of plans, relying on
the limitations implicitly set forth in the "Elisburg Letter."

In addition, this option would provide for the rescission of
the current "special rule" which allows employers to deny
benefit improvements to employees working beyond the NRA.
29 C.F.R. 5860.120(f)(1)(iv)(B)(7). Neither the "Elisburg
letter" nor the accompanying 1978 legislative history makes
any specific reference to benefit improvements. Nonetheless,
the provision allowing employers to deny benefit improve-
ments appeared in the "IB" along with the other "special
rules." We suspect that the rationale behind this provision
is that it is consistent with the other "special rules"
which. in general, permit an employer to treat individuals
working beyond the NRA as if they had retired at least for
the purposes of pension plan administration.

ADVANTACES -

1. There appears to be no cost basis for the
denial of contributions to oldsr workers in de-
fined contribution plans. For that reason, the
rescission of the special rules as they apply
to defined contribution plans would be consis-
tent with the equal cost principle set forth in
the Interpretative Bulletin.

25/ Prior to 1978, as now, many pension and retirement plans
Fad normal retirement ages ranging from 60 to 65. Thus, even
prior to the 1978 amendments extending coverage of the Act,
post-normal retirement age employees were covered by the ADEA.
Presumably, the issue of their right to continued pension con-
tributions would have been resolved in accordance with the
statute (Section 4(f)(2)), its legislative history, and existing
agency interpretations. As the Clark memorandum pointed out,
Section 4(f)(2) and its legislative history were unaffected
by the 1978 amendments. Insofar as the earlier POL interpre-
tation (1969) contained no "special rule" for covered employees
working beyond normal retirement age, the "special rules' repre-
sented a substantial change in position. Arguably, that change
in position was based exclusively on non-binding legislative
observations which the DOL, in fact, had supplied in the form
of the "Elisburg letter." See Exhibit A, pp. 5-9.
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2. Since it appears clear that the "Elisburg
letter" concerned Qnly defined benefit plans,
this option would continue to accord deference
to the letter as a viable part of the legisla-
tive history while at the same time limiting
its.s spe to the language of the letter itself.

DISADVANTAGES -

1. By necessity, this option requires that
the "Elisburg letter" be given a prominent
place in the legislative history. In so
doing, however, the Commission would be re-
quired to explain other portions of the leg-
islative history. Specifically, when it
became apparent that the "Elisburg letter"
did not apply to defined contribution plans,
several congressmen injected remarks into the
congressional record attempting to correct
that deficiency. In adopting this option, the
Commission would be required to explain why the
"Elisburg letter" was entitled to deference and
the statements of the legislators were not.

2. Pursuit of this option would precipitate
objections from the employer community and
from OMB based on the claim that the newly re-
quired contributions would impose additional
costs on employers.

3. Employers operating defined contribution
plans would also object on the grounds that they
were being treated differently simply because of
the type of pension plan that they sponsored. No
doubt some employers will argue that the Commis-
sion action encourages employers to discontinue
defined contribution plans in favor of defined
benefit plans.

C. ALTERNATIVE THREE- Rescind The Special Rules

This alternative involves the rescission of the "special
rules" which permit employers to cease pension contributions
and crediting at normal retirement age. See 29 C.F.R.
5860.120 (f)<iv4-(l)(B)(1)-(7). Since the'`pecial rules"
are currently in effect by virtue of prior Commission notices,
see 44 F.R. 39794 (June 29, 1979); 46 F.R. 47724 (Sept. 29,
TMWl), their rescission would constitute a change in position
requiring formal notice and comment procedures. The most
tangible effects of such a rescission would be to eliminate
the absolute defense that employers currently have by virtue
of the "special rules" and to facilitate judicial review of
the issue of post-normal retirement age pension contributions
under the ADEA. To accomplish this alternative, a document
would have to be prepared for Federal Register publication.

Advantages -

1. The withdrawal of the "special rules" would eli-
minate the existing good fait defense that employers
currently have by relying on the existing interpreta-
tive provisions. As a consequence of the existing
provisions, employees are currently unable to recover
any back wage liability even if they prevail in court.
Rescission of the "special rules" would provide an
economic incentive for an employee to pursue his
claim independently.

2. At least several hundred letters from older
workers have been received by the agency regarding
the lack of incentives to work beyond normal retire-
ment age. As this correspondence points out, many
employees encounter a "Catch-22" situation at normal
retirement age. That is, their pensions are insuf-
ficient to support retirement but cannot be enhanced
by continued employment. The rescission of the
"special rules" would probably cause some employers
to modify current practices, thereby making con-
tinued employment a more viable option.
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3. Moreover, the absence of interpretative
guidance would not prohibit an employer from
continuing to cease pension contributions and
crediting at normal retirement age. For those
reasons, the Commission would be in a strong
position to argue to OMB that the rescission
of the "special rules" had no significant
economic impact necessitating a regulatory
impact analysis under Executive Order 12291.
OMB objections to rescission would have to be
premised on some argument that the Commission
was obligated to interpret the ADEA in the
current manner.

4. In rescinding the "special rules". the
Commission need not attempt to revolve the
issue of whether post-normal retirement age
pension contributions are required under the
ADEA. Indeed, the Commission could conclude
that in light of the existing controversy
the best course of action is to eliminate
the good faith defense and permit the issue
to be resolved either by the Courts or by the
Congress.

Disadvantages -

1. To the extent that the "special rules"
were rescinded and not replaced with new pro-
visions requiring continued contributions and
crediting, there would be a lack of specific
agency guidance in this area as requested by
Congress in the legislative history of the
1978 Amendments.

2. The Commission could anticipate strong
objections to the rescission of the "special
rules."

D. ALTERNATIVE FOUR - Rescind And Replace the "Special
Rules" with Interpretations or Substantive Rules
requiring continued contributions and crediting for
Post-NRA employment

This alternative involves the proposed rescission and modifica-
tion of the "special rules" which permit employers to discontinue
pension contributions and crediting at NRA. 29 C.F.R.

1860.120(f)(iv)(I)(B)(I)-(7). This proposal differs from
alternative three to the extent that the special rules are
replaced by a comprehensive set of interpretations which
require continued pension contributions. As noted earlier,
see infra 27-28, this could be accomplished either by
proposed interpzetations or substantive rules. Moreover,
the proposed modifications could require (1) an actuarial
adjustment for postponed retirement, (2) service credits for
work beyond the NRA, (3) credit for salary increases which
occur beyond the NRA, or (4) any combination of the foregoing.
The following discussion of the advantages and disadvantages
of any proposed changes will attempt to delimit the specific
advantages of each of these choices.

Advantages -

1. As with the third option, the withdrawal
of the "special rules" would eliminate the
existing good faith defense that employers
have in relying on the existing provisions.

2. The advantage of requiring an actuarial
adjustment to reflect postponed retirement is
that, by definition, an actuarial adjustment
would ensure that employees retiring beyond
the NRA would suffer no reduction in the ac-
tuarial presnet value of their pensions. This
would substantially eliminate the existing
disincentive to work beyond NRA.
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3. Requiring credit for service and salary
increases (Parts 2 and 3) which occur beyond
NRA would also substantially eliminate the dis-
incentive to continued employment. Implemen-
tation of this option would ensure similarity
of treatment with younger employees. In ad-
dition, as explained in detail earlier, this
option would still result in a 2-4% per year
decline in the actuarial present value of the
pension benefits. Employers would, thereby,
still receive a substantial monetary "windfall"
from postponed retirement.

4. The combination of an actuarial adjustment
and credit for service and salary increases.be-
yond the NRA would provide full protection for
employees who continue to exercise their legal
right to work. In the truest sense, this option
would-allow an employee to increase the actuarial-
present value of his pension throug.h continued
employment.

5. Implementation of these options would be
based on a rejection of the Elisburg letter as
controlling on this matter. Such an approach
appears consistent with the Supreme Court's
view in the McMann and Oscar Maver cases, and
would explic2itly embrace the equal costs or
equal benefit" principle of the original 1969
DOL interpretation.

Disadvantages -

1. The proposal would be contrary to the
"Elisburg letter" and the congressional in-
tent as expressed therein.

2. To varying degrees, credit for post-
NRA service and salary increases or an ac-
tuarial adjustment would increase employer
costs.

3. The Commission could anticipate strong
objections to the new rules.
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
8 ; %'Z~~~WAHINGTON, D.C. as5

tr 5 1934

!EflORANDUM

TO : The commissioners

FROM : Constance L. WupreQ

Legal Counsel

SUBJECT Public Comments in Response to the Commission's Federal

Register Notice of September 15, 1983, regarding Pension

Benefits at Normal Retirement Age

This memorandum is intended to supplement our memorandum of April 30. 1984 on

the referenced subject to Include an additional point under Option B. See

page 31. Option B gives effect to the 1978 legislative history to the ADRA,

bht limits that effect to the specific types of pension plans and matters

referenced in the 'Eliburg letter. This letter is the crucial part of the

legislative history and forms the chief support for the -special rules. Thus.

insofar as the Elisburg letter refers only to defined benefit plans, the

option would adopt the -special rules' as they pertain to those plans, but

rescind the -special rules' as they apply to defined contribution plans, ie.

those types of plans not referenced in the -Ellsburg letter. In addition,

the provision L the 'Special Rules permitting the exclusion of workers aged

65 to 70 froi benefit plan improvenents is also rescinded as it is not

mentioned in the -Elisburg letter- or otherwise supported generally in the

legislative history. In effect, Option S applies a restrictive reading to the

1978 legislative history and gives effect only to those principles which appear

with clarity and precision.

In a similar fashion, the Commission could adopt the -special rules' or any

parts thereof and limit their effect to employees aged 65 through 69. Thus,

employers maintaining a retirement age of less than 65 would continue to make

pension contributions until the employee turned 65. This would be consistent

with the 1978 legislative intent regarding post-normal retirement age contri-

butions and would be a proper limitation on the 1978 legislative history since

the Elisburg remarks were precipitated by the change in the upper level of

coverage of the Act from 65 to 70. In addition to the advantages and dis-

advantages discussed at pages 31 and 32 of our April 30,'1984, memorandun,

restric ing the impact of the 197A legislative history to employees aged 65

through 69 would have the disadvantage of requiring two standards of conduct

for post normal retirement age service under Section 4(f)(2) while the language

of that section makes no differentiation between the two. In additionemployers

could easily avoid such a provision by changing the normal retirement age to

age 65 and altering the plan slightly to reduce the employer's yearly contri-

bution, and thus avoid having to slake additional pension contributions.

82-546 0 - 88 - 27
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EQUAL EMOYMEw m oppofTuITY COm SBION
EQUAL WASHI4NGT0N. DC. 2S

REPORT OF MEETING

By: Andrelis C James
Office of Executive Secretariat

Commission Meeting - June 26. 1984 - Open - 9:36 AM.

Commissioners Present: Clarence Thos". Chairmen
Tony Callegos, Commissioner
William Webb. Commissioner
Fred Alvarez. Comissioner

(A) Freedom of Information Act Appeals

Co fissioner Webb moved the following for consideration.
Commissioner Callegos seconded the motion.

-Freedom of Inforuetion Act Appeal No. 84-F-BOIA-06-AT
--Freedom of information Act Appeal No. 84-4-FOIA-76-CL
-Freedom of Information Act Appeal No. 84-4-FOUA-67-CL
-Freedom of Information Act Appeal No. 84-04-FOIA-46-BiU

By a vote of 4 to 0, the Commission voted, en blo5 to approve
the FOIAa.

Voting In the affirmative: Chairman Thomas. Commissioner Cellegos.
Commissioner Webb. Commissioner Alvarez

(B) Proposed Oualification Criteria for EEOC's Tribal Employment
ights Of fiee (TEBU) Program

Commissioner Webb moved the item for discussion.
Commissioner Gellegos seconded the motion.

Commissioner Gallegos inquired about the status of the pending
IPA (Intergovernmental Personnel Act) assignuent. Ronnie Blumenthal,
Office of Program Operations, advised that interviews have begun
snd the assignee is expected to be on board by October 1, 1984.

Commissioner Gallegos noted that several tribal organizstionas have
expressed concern over the Commssion's services in the urban areas.
Blumenthal stated that this would be one of the areas that the IPA
assignee would explore.

Comissioner Webb recommended the following editorial change under
the section entitled "Procedures", subsection 'Reporting." 5th
paragraph. let line, change the word "ost" to "may". so that
the sentence would read:

"The TERO may submit all required reports within the
prescribed reporting schedules."

By a vote of 4 to 0, the Commission approved the proposal.

Voting in the affirmative: Chairman Thomas. Commissioner Gallegos,
Commissioner Webb. Commissioner Alvarez

(C) Proposed Apprenticeship Program Regulation

Commissioner Webb moved the item for discussion.
Coissioner Gallegos seconded the motion.

J. Pagano, Office of legal Services, presented the notice of proposed
rulemaking which provides that apprenticeship programs are covered
by the Age Discrimination in Employment Act. This undertaking
followed a decision in the Federal District Court cese of
Quinn v. New York State Electrial and ss Corporation, where the
court upheld the rrevious interpretation that pprenticeship programs
are not covered by ADEA.

The proposed notice has been thru 5CEP and interagency cowrdination
Pagono noted DOL's opposition which is indicated in the preable
of the proposed notice.



811

Commtssioner Webb asked if it is customary to undertake actions
after winning only one court decision. Pagano responded in the
negative, stating that because it was previously submitted to the
Commission end circulated for co=ent, the Offices of Cencral and
Legal Counsel recommended a review of the regulation.

In response to a question by Chairman Thomas regarding the impact
of the decision, Pagano stated that an action in favor of the
notice would alleviate the General Counsel being placed in the
position of defending the existing interpretation.

Chairman Thomas asked why it was out accepted in the past. Pagano
responded that the primary concern was that the incltision of
apprenticeship programs under the Act could have an adverse impact
on those apprenticeship programs that are targeted at specific
minority groups having high unemployment rates. He added that
the Offices of Legal and General Counsel have taken the position
that the Section IX authority to grant esemptions from any of the
provisions of the Act could be a means for exempting any
apprenticeship program that Is targeted at specific minority groups
for the purpose of promoting employment.

By a vote of 4 to 0. the Coomission approved the rulemaking.

Voting in the affirmative: Chairman Thomas, Comnissloner Gallegos.
Commissioner Webb, Commissioner Alvarez

(D) Equal Pay Act (EPA) Opinion Letter Procedures

J. Pagano, Office of Legal Counsel, presented the proposed procedures
for processing requests for opinion letters under the Equal Pay Act.

Commiassoner Gallegos asked that the procedures be explained. Pagano
responded that under the proposed procedures, if an "informal opinion"
letter is issued, an explanation memorandum recommending against the
issuance of a "formal opinion," a copy of the incoming corrcsponsence.
and the proposed response will be provided to the Cornissioners for
reniew on a 72-hour hold basis. Under these procedures, if a
Commissioner should place a "hold" on it, the Office of Legal Counsel
would attempt to resolve the matter informally. If not, the Office
of Legal Services would schedule it for discussion at the next
available SCEP meeting. In the event that it is not resolved at that
stage, it would then be placed on the agenda for consideration at a
duly constituted Commission meeting.

Commissioncr Webb stated that it would be difficult to make a credible
argument in court that an informal response is not a "formal opinion,"
since the Commission has considered it. Pagano, agreeing with the
Commissioner, stated that the alternative to circulating it to the
Commission is circulating it via the SCEP p-ocess. However, he added.
it is felt that because of the proximity of the Comissioners' offices
to SCEP, while it might offer some additional protection, it is not
'fool proof."

The Chairman, commenting that "informal" responses should reman' at that
level, asked about the input of an "informal opinion." Pagano replied
that it is not protected by Section 713 of Title VII nor Section IX
of the Portal-to-Portal Act; and that the requesters are advised that
while they may rely on it, they are not exempt from liability.

Commissioner Webb said that if the Commission states and describes
a court's position in an informal opinion, it has in effect, adopted
that position. He expressed concern that a Conmfssion policy determination
may be in the public domain without the Commission's knowledge.

Chairman Thomas asked why not make all letters "formal opinion"
letters. Pagano responded that it is a trime consuming process which
Involves a lot of work for the Office of Legal Counsel and SCEP
and resources are limited. Cotmmissioner Webb commented that making all
opinions "formal" would get the Commission involved in making policy.
as well as eliminating the concern about possible court interpretation
of documents that are not formal opinion letters.
additionally, he stated that in cases where there is insufficient
information to render a "formal opinion,

0
why not simply state

that the letter has been reviewed and does not meet the criteria set
forth in the regulations.

Legal Couszsel Dupre noted that this procedure would ultimately
be a real time consing indeavor on the part of the Commission.

Chairman Thomas then moved to postpone Items 10 thru 12, relating
to Opinion Letter Procedures, and reschedule same for the July 10
Commission Meeting.
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Comoissioner seconded the motion

Comaissioner Alvarez suggested, as another option, that the Commission
should consider whether a "no action" letter like that used at the
Security Exchange Comaission could be used.

By a vote of 4 to 0, the motion to postpone the items was approved.

Voting in the affirmative: Chairman Thomas, Commissioner Gallegos,
Comoissinoer Webb, Commissioner Alvarez

(E) Pension Benefits at Normal Retirement Age - Public Comments and Options

Commissioner Webb moved the item for discussion,
Comoissioner Gallegos seconded the motion.

J. Pagano provided an analysis of cotments received in response
to the Conmission's series of questions published in 1983. along
with the options which were subsequently developed, and provided
a legislative history of the Issue. He reported that approxinately
700 comments were received and the overwhelming majority of the
consents favored the change.

Arguments for Changing the Special Rules

-Inequitable because they treat older workers differently
than younger workers;

--Encourage earlier retirement and discourage continued
employment after normal retirement age;

--Constitute windfall to employers because they don't have
to make additional contributions after normal retirement
age, In addition, they earn interest on money paid because
the employco retires later;

--Drain on the Social Security System

Arguments Against Changing the Special Rules

-Contrary to the 1978 Legislative History;

-Would conflict with ERISA;

-Would impose additional cost on employers

Pagano apprised the Commission of the following options:

-Republish the rules unchanged;

-Adopt the rules, but attempt to confine their impact to
the Elisburg Letter (i.e.. limit the effect of the special
rules)-

-Rescind the rules end do nothing;

-Rescind the rules and replace them with other rules or
interpretations that would provide crediting and contributions
after normal retirement age;

Comoissioner Webb, referencing the Elisburg Letter, asked if it
should be treated as a "legislative observation" or "legislative
history." Pagano responded that it should be accorded greater
importance because of its history, but said he did not believe
that it legally prevents the Commission from taking any action.

Commissioner Alvarez asked what is the normal retirement age
under the Interpretative Bulletin. Chris Mackaronis, Office of
Legal Counsel, responded that under ERISA, employers may establish
their own normal retirement age contingent upon the type of plan
they select. but not later then 65 years of age, or 10 years
participation in a plan. Comoissioner Alvarez then asked how
could there have been a form of discrimination before the amendment
if the employer decided that the normal retirement age was 60.
Pagano responded that prior to the 1978 amendment, under that
interpretation, the employer would have been required to continue
contribution and crediting until the employee actually retired
regardless of age.

Commissioner Alvarez asked what was DOL's basis for changing its
position on retirement. Pagano replied that based on the 1967 Act.
DOL issued interpretations that provided for equal benefits or
equal costs. and if that principle is applied to pension contributions.
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employers would have been required to continue contributions.
In 1978. they changed that interpretation to promulgate these
Special Rules on the basis of the exchange between Assistant
Secretary Elisb-cg, and certain Senators asd Congressmen. Chairman
Thomas asked how widely circulated was the Elisburt Letter.

Pagano stated that it was distributed to all the leaders who
were involved in the passage of the 1978 aendment, and was also
printed in the Congressional Record. Additionally, he added that
portions of it were contained in the Interpretative Bulletin that
was circulated regarding those hearings.

Coissinioner Alvarez stated that he felt that Congress was
fairly clear on the legislative history and indicated that,
given that legislative history, he would have problems with
agreeing to crediting pension service until age 70.

Chairman Thomas moved to rescind the Special Rules and replace
thea with interpretations or substantive rules requiring continued
post-normal retirement age contributions and credit. Commissioner
Webb seconded the motion.

By a vote of 3 to 1. the Co-iosion adopted the motion.

Voting in the affirmative: Chairman Thomas, Commissioner Gallegos,
Coomissioner Webb

Voting in the negative: Comissioner Alvarez

(F) Adjournment of Open Session

Chairman Thomas adjourned the open session at 11:10 AM.

The foregoing is a record of the final votes of each Member of the Equal
Employment Opportunity Comission in every agency proceeding on which
final action was voted at the open portion of the Cotmission meeting
held June 26. 1984.

Tro ta Call, Executive Secretary
to the Commission
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

WASHINGTON, D.C. 2O6S

J 1 3 184

H=lORAN'DUM

TO: Clarence Thomas
Chairman

Tony E. Gallegos
Commissioner

William A. Webb
Commissioner

Fred W. Alvarez
Commissioner

FROM: Constance L. Duprea P
Legal Counsel

SUBJECT: Proposed Apprenticeship Program
Regulation 29 CFR Part 1625

Pursuant to Executive Order 12067, the Commission solicited
views from the Department of Labor regarding the Commis-
sion's proposed Apprenticeship Program Rule. The Department
of Labor, consistent with their own apprenticeship program
guideline, is opposed to the Commission's proposed rule.
(See attached letter from the Department of Labor received
May 3, 1984.) The letter sent by the Department of Labor
does not present any new arguments against the Commission's
proposed rule. The preamble to the proposed rule notes
the Department's position. A copy of the proposed rule, as
revised, is attached hereto.
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

29 CFR Part 1625

Age Discrimination in Employment

AGEICY: Equal Employment Opportunity Commission.

ACTION: Proposed Rule.

SUMMARY: On July 1, 1979, pursuant to Reorganization Plan

No. 1 of 1978, 43 FR 19807 (May 9, 1978) responsibility and

authority for enforcement of the Age Discrimination in

Employment Act of 1967, as amended. 29 U.S.C. 621, et sea.

(ADEA) was transferred from the Department of Labor to the

Equal Employment Opportunity Commission. The Commission

assumed enforcement of the ADEA on that date. Prior to the

Commission assuming jurisdiction for the enforcement of the

ADFA. the Department of Labor had published an interpretive

guideline which provided that apprenticeship programs were

not subject to the restrictions of the ADEA. 29 CFR 1860.106,

published at 34 FR 323 (January 9. 1969). The Cormission,

on September 29, 1981, republished the Department of Labor's

guideline, 29 CFR 11625.13, (September 29, 1981), 46 FF.

47724. After an exhaustive review of the ADEA and its

legislative history, the Commission proposes to rescind 29

CFR 51625.13, as it presently exists, and promulgate the

following substantive rule regarding apprenticeship programs

under the ADEA.

DATE: Comments must be received on or before __ ,

1984.

ADDRESS: Send comments to Treva McCall. Executive Secretary,

Office of the Chairman. Room 5215, Equal Employment Oppor-

tunity Commission, 2401 E Street, N.W., Washington, D.C.

20507.

FOR FURTHER INiFORMATION CONTACT: John Pagano or J. Kenneth

L. Morse, Telephone (202) 634-6592.

SUPPLEMENTAL INFORMATION: The Department of Labor on

January 9, 1969, published an interpretive guideline which

provided that apprenticeship programs were not covered by

the ADEA. See former 29 CFR 1860.106, 34 FR 323. The

Department of Labor adopted this interpretive guideline

without previously publishing the guideline in the Federal

Register and offering the opportunity for notice and comment.

The Secretary of Labor took the position that promulgation
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Of the guideline without the opportunity for notice or

comment was appropriate because the guideline was inter-

pretive and not substantive. Preamble to Part 860, 29 CFR,

published in 34 FR No. 6 (January 9. 1969)- While the

Secretary of Labor had the legal authority to grant ad-

ministrative exemptions to the ADEA under Section 9 of the

Act, this authority was not exercised in promulgating the

Department of Labor's apprenticeship program guideline. The

Commission has, pursuant to Executive Order 12067, coordinated

issuance of this proposed rule with the Department of Labor.

The Department of Labor continues to assert that apprenticeship

programs should not be covered by the ADEA.

On September 29, 1980. the Commission proposed a res-

cission of the Department of Labor's apprenticeship program

guideline and the promulgation of a legislative rule which

provided that apprenticeship programs were subject to the

proscriptions of the ADRA. 45 FR 64212-14 (September 29,

1980). Because of a split vote of the Commission, after

reviewing the comments received during the comment period,

the proposed legislative rule was not promulgated. Instead,

the Department of Labor's guideline was republished. Preamble

to Part 1625, 29 CFR, published in 46 FR 47726 (September 29,

1981). This interpretive guideline was recently reviewed by

the Federal District Court for the Northern District of Nlew

York in q-uinn v. New York State Electric and Gas Corp., _

FSupp. , 32 PEP Cases 1070 (N.D. N.Y., August 17, 1983).

The court in Quinn, noting that the Department of Labor had

not promulgated a legislative rule but instead had merely

published an interpretive guideline, concluded that the

interpretive rule that the Commission had republished was

"not to be given effect" since it was "inconsistent with the

language, purpose, and history of the ADEA..." (Id. at

1071).

Following the Quinn decision the Commission recon-

sidered the issue of the propriety of the apprenticeship

guideline. Following an exhaustive review of the language

of the ADEA, the Act's legislative history, and the comments

received when the Commission previously considered res-

cinding the Department of Labor's apprenticeship guideline,

45 FR 64212-14 (September 29, 1980), the Commission has

decided to propose a substantive regulation which would
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provide that apprenticeship programs are subject to the

proscriprions of the ADEA. The Commission bases its pro-

posal on several factors. -

First, the Commission believes that the existing in-

terpretation runs counter to the stated purposes of the

statute as enacted in 1967. Section 2(b) of the ADEA, 29

U.S.C. 621(b). states unequivocally that:

It is therefore the purpose of this Act to promote

employment of older persons based on their ability

rather than age; to prohibit arbitrary age discrimi-

nation in employment....

With this purpose in mind, Congress fashioned Sections

4(a) and 4(c) of the Act. 29 U.S.C. 623(a) and 623(c), which

set forth with particularity the proscribed conduct of

employers and labor organizations. On their face, these

extensive prohibitions would prohibit either an employer or

a labor organization from establishing discriminatory age

limitations in apprenticeship programs. Moreover, to the

extent that both employers and labor organizations are

prohibited by the statute from discriminating on the basis

of age in apprenticeship programs, the Commission interprets

these two sections of the statute to encompass joint labor-

management apprenticeship programs and to prohibit them from

engaging in those same discriminatory acts. The Comnmission

rejects the anomalous result that employers and labor

organizations can do in tandem those acts which they cannot

do alone. The Commission believes that as remedial and

humanitarian legislation, the ADEA is to be liberally

construed. The statute does- not support an interpretation

which would completely exclude apprenticeship programs from

the Act's coverage.

Second, and equally important, there is nothing in the

legislative history of the Act which would support the

interpretation originally contained in 29 CFR 5860.106 and

continued at 29 CFR 51625.13. Nowhere in the legislative

history is there any reference, explicitly or by implica-

tion, that apprenticeship programs were not intended to fall

within the Act's coverage. Congress was aware that certain

state laws specifically exempted apprenticeship programs,
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see Hearings Before the Subcomm. on Labor of the Senate

Corm. on Labor & Pub. Welfare, on Age Discrimination in

Employment, 90th Congress, lst Sess. (1967), p. 117: Hearings

Before the Gen. Subcomm. on Labor of the House Comm. on

Educ. & Labor on Age Discrimination in Employment. 90th

Cong., 1st Sess. (1967), p. 37, but nevertheless declined to

enact a similar provision, with the result that apprentice-

ship programs were intended to be subject to the Act's

coverage.

Third, Congress integrated into this comprehensive

statutory scheme Section 4(f)(1) of the Act, 29 U.S.C.

623(f)(1), which permits an employer or labor organization:

(1) to take any action otherwise prohibited under

subsection (a), (b), (c), or (e) of this section where

age is a bona fide occupational qualification reason-

ably necessary to the-normal operation of the particu-

lar business, or where the differentiation is based on

reasonable factors other than age; (29 U.S.C. 623(f)(1)).

Certain apprenticeship programs may have legitimate reasons

for excluding employees on the basis of age. The Commission

concludes, however, that those few exceptions do not provide

a basis for an interpretation which would permit all ap-

prenticeship programs to exclude employees of any age, since

the Act otherwise provides for such exceptions.

Furthermore, the Commission wishes to note that Section

9 of the ADEA grants to the Commission the authority to

"establish such reasonable exemptions to and from any or all

provisions of this Act as ... necessary and proper in the

public interest." The Commission believes that Section

4(f)(1) and Section 9 of the Act provide sufficient flexibility

to accommodate those apprenticeship programs which can

establish legitimate age limitations, thereby obviating the

need for the blanket exception contained in the former

interpretation.

For all the above reasons, the Commission proposes to

rescind the former interpretation and, in exercising its

substantive rulemaking authority under Section 9 of the

ADEA, promulgate a rule which will clearly establish the

coverage of apprenticeship programs under the Act.
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The promulgation of this legislative rule will not

affect how apprenticeship programs are implemented. The

rule only will alter which applicants are to be considered

in determining who can participate in the apprenticeship

programs. This rule, therefore, does not have an "annual

effect" on the economy of $100 million or more as those

terms are used in Executive Order 12291. For that reason,

these regulations are not a "major rule," and a regulatory

impact analysis is not required by Executive Order 12291.

Similarly, the Commission certifies under 5 U.S.C.

605(b), enacted by the Regulatory Flexibility Act (Pub. L.

96-354), that this rule will not result in a significant

economic impact on a substantial number of small entities.

For this reason, a regulatory flexibility analysis is not

required.

The Comeission received comments from a substantial

number of organizations and individuals in response to its

original proposed rule holding apprenticeship programs

subject to the proscriptions of the ADEA. 45 FR 64212-14

(September 29, 1980). These prior comments will become a

part of the record for this proposed rule unless the groups

which submitted those comments ask in writing that their

comments be withdrawn. The Conmission is desirous of

receiving additional comments concerning this rule from

interested members of the public. Accordingly, the Con-

mission will receive comments for a period of 60 days after

publication. If appropriate, the Counission will reconsider

the views expressed here before publishing a final rule.

In addition, in accordance with Executive Order 12067,

the Commission has solicited the views of affected Federal

agencies.

The proposed rule appears below.

Signed at Washington, D. C. this _ day of

1984.

r4,r te Comm ¢ n,

Clarence Thomas
Chairman

Equal Employment Opportunity
Commission
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It is proposed to amend 29 Code of Federal Regulations as

follows:

PART 1625 - AGE DISCRIMINATION
IN EMPLOYMENT ACT

Section 1625.13 [Rescinded]

1. In Subpart A, Section 1625.13 would be rescinded

in its entirety.

2. In Subpart B, Section 1625.21 would be added to

read as follows:

51625.21 Apprenticeship Programs.

All apprenticeship programs, including those apprentice-

ship programs created or maintained by joint labor-management

organizations, are subject to the proscriptions of Sections

4(a) and 4(c) of the Act, 29 U.S.C. 623(a) and (c). Age

limitations in those programs are valid only if excepted

under Section 4(f)(1) or specifically exempt under Section 9

of the Act in accordance with the rule set forth in 29 CFR

1627.15.

[Sec. 9, 81 Stat. 604; (29 U.S.C. 628); Sec. 2, Reorg. Plan

No. 1 of 1978, 43 FR 19807.]
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BEFORE THE
EOUAL EMPLOYMENT OPPORTUNITY COMMISSION

Washington, D.C.

In the Matter of: )
In tXe atterPETITION FOR RULEMAKING

CRAY PANTHERS; ) AND OTHER ACTION
OLDER WOWEN'S LEAGUE,

Petitioners. )

1. This is a petition for rulemaking and other

administrative action pursuant to the Administrative Procedure

Act (APA), 5 U.S.C. S552 et seq., and 29 C.F.R. 1601.35.

Petitioners seek action by the Equal Employment Opportunity

Commission (EEOC) to issue a proposed rule, and to withdraw an

existing exclusion of apprenticeship programs from coverage under

the Age Discrimination in Employment Act of 1967 (ADEA), 29

U.S.C. 5621 et seq. The apprenticeship exclusion appears at 29

C.F.R. S1625.13. and removes prohibitions in the ADEA from

bonefide apprenticeship programs which meet the standards for

such programs specified in 29 C.F.R. SS521.2 and 521.3.

2. Petitioner Gray Panthers is a national association with

offices located in Philadelphia, Pennsylvania. It has 70,000

members and 90 local chapters. The Gray Panthers seek relief on

behalf of its members and other persons protected under the ADEA

who desire to participate in employers' apprenticeship programs

but are excluded from such participation by the apprenticeship

exclusion.

3. Petitioner Older Women's League (OWL) is a national,

not-for-profit organization serving the interests of older women

in the United States, including older working women. OWL seeks

relief in its own behalf and on behalf of all OWL members who

desire to participate in apprenticeship programs in their

employment and who have suffered, and continue to suffer,

economic and other injury because of the apprenticeship exclusion

at issue here.

4. The ADEA makes it unlawful for an employer to

discriminate against any individual with respect to compensation,

terms, conditions or privileges of employment because of such

individual's age, with respect to persons at least 40 years of

age. 29 U.S.C. SS623ia) (I) and 631. The Act contains no basis
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for permitting an employer to limit participation in an

apprenticeship program on grounds of age.

5. The apprenticeship exclusion appearing at 29 C.F.R.

51625.13 is contrary to law. First, it violates the stated

purposes of the ADEA, 29 U.S.C. 5621(b), which provide for the

employment of older persons based on their ability rather than

their age and prohibits arbitrary age discrimination in

employment. Second, the apprenticeship exclusion is unsupported

in the legislative history of the ADEA. Third, the ADEA creates

an exception from coverage for bona fide occupational

qualifications reasonably necessary to the normal operation of a

business, 29 U.S.C. 5623(t)(1), and authorizes individual

exemptions to be issued by the Commission, 29 U.S.C. £628. These

sections undercut any basis for the blanket exception covering

all workers in all industries contained in the apprenticeship

exclusion.

6. The Department of Labor first published the

apprenticeship exclusion on January 9. 1969. 29 C.F.R. 5860.106,

34 Fed. Req. 323. The Department published the exclusion without

opportunity for public notice or comment on the grounds that it

was.interpfetative and not substantive. On July 1, 1979,

responsibility and enforcement authority under the ADEA was

transferred from the Department of Labor to the EEOC pursuant to

Reorganization Plan No. I of 1978. 43 Fed. Reg. 19807 (May 9,

1976).

7. The EEOC recognized that the apprenticeship exemption

'runs counter to the stated purpose of the statute' and proposed

its rescission and replacement with a legislative rule that

apprenticeship programs are subject to prohibitions under the

ADEA. 45 Fed. Reg. 64212 (September 29, 1980).

8. Following a public comment period, the EEOC by a split

vote failed to promulgate a final rule and instead republished

the Department of Labor guideline- 46 Fed- Reg. 41726 (September

29, 1981).

9. After review, the EEOC on June 26, 1984, voted

unanimously to rescind the apprenticeship exclusion and to

exercise substantive rulemaking authority under the ADIA by

promulgating a rule explicitly establishing coverage of
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apprenticeship programs. The EEOC determined that the proposed

regulation was not a major rule requiring a regulatory impact

analysis, that it would not result in a significant economic

impact on a substantial number of small entities. and accordingly

that a regulatory flexibility analysis is not required.

10. Despite its vote to promulgate a rule to eliminate the

apprenticeship cxclusion, and despite its conclusion that Ithe

exclusion violates the ADEA, the Commission has taken no action

to date to implement its vote of June 26, 1984.

11. Although the EEOC itself has found the apprenticeship

exclusion to violate the ADEA, the EEOC provides covered

employers under the ADEA with a defense for their discriminatory

conduct. Under the provisions of 29 U.S.C. 5626(e) ill of the

ADEA, an employer who demonstrates a reliance on an

administrative interpretation by good faith objective evidence is

immunized from liability for conduct otherwise unlawful.

12. A United States District Court has held the

apprenticeship exclusion 'inconsistent with the language, purpose

and history of the ADEA.... Quinn v. New York State Electric

and Gas Corp., 569 F.Supp. 655 (19831. Nonetheless, the employer

in Quinn was immunized from liability because of the employer's

asserted reliance on the invalid exclusion. 621 F.Supp. 1086.

Older workers face exclusion from training programs by operation

of the admittedly invalid guideline apprenticeship provision at

51625.13 and the S626(e)(l) defense.

13. The apprenticeship guideline creates unemployment

hardship for older workers. Ninety percent of older job losers'

wage losses arise from nontransferability of the workers' firm-

specific skills and knowledge associated with job experience. An

older worker who loses a job remains unemployed sore than 50

percent longer, on average, than younger job losers.

14. inability to participate in apprenticeship progr.ms

impairs the ability of older workers to acquire needed retraining

skills, to achieve job advancement, and in many cases, to achieve

job retention in the face of an employer's reduction in force.

As a result, these older employees face precisely the injuries

w(,ich the Age Discrimination in Employment Act is designed to

prevent-
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WHEREFORE, Petitioners request the following relief from the

Equal Employment Opportunity Commission:

(A) that the Commission immediately rescind the

apprenticeship exclusion appearing at 29 C.F.R. 51625.13 and

notify affected members of the public that the interpretation is

not subject to reliance under the provisions of 29 U.S.C.

S626 (e) (1);

(B) that the Commission immediately publish a notice of

proposed rulemaking for public comment with respect to its

proposed rule approved on June 26. 1984. to be added at 29 C.F.R.

51625.21, subjecting apprenticeship programs to coverage under

the ADEA;

(C) that the Commission publish a final rule at 51625.21

within 90 days of publication of the proposed rule described

above; and

(D) that the commission take such further relief as say be

necessary.

DATED: May g, 1987 Respeetfully submitted,

g~~~~~~~~~~~~

Burton D. Fretz
National Senior Citizens Law Center
2025 m Street, N.w., Suite 400
Washington, D.C. 20036
(202) 887-5280

Allison Hirschel
Community Legal Services Law
Center North Central
3638 N. Broad Street
Philadelphia, PA 19140
(215) 227-2434

Edward P. Howard
1334 G Street. N.w., Suite 300
Washington, D.C. 20005
(202) 628-3030

Attorneys for Petitioners
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*/ e U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
X>*sI~pt Washington. D.C. 20507

'- A.IL 3 0 IV

Burton D. Fretz, Esquire
Notional Senior Citizens Law Center
2025 h Street' NW.. Suite 400
Washington, D.C. 20036

Dear Mr. Frets:

This i. In response to your Petition for Rulemaking and Other Action, filed

with the Equal Employment Opportunity Comission on May 8, 1987. In your

Petition, you requested that the Commission: (A) Rescind the interpretative

rule set forth at 29 C.F.R. J 1625.13 and notify a11 affected menbers of the

public that said rule is not subject to reliance under 29 U.S.C. 5 626(e)(1);

(B) Publish for public coment a notice of proposed rulemaking which was approved

by the Conmission on June 26, 1984, to be added at 29 C.F.I. 5 1625.21; snd (C)

Publish a final substantive rule at 29 C.FPR. 5 1625.21, 90 days subsequent to

the publication of the above referenced proposed rul.

Pursuant to 5 U.S.C. 5 555(e), you are hereby notified that the Commission

has determined to deny your Petition. The are pertinent reasons for this
decision are:

1. PUrsuant to the Commission's Congressional randate to adainister and

enforce the Age Discrimination in imploynent Act of 1967, as amended (-ADEA-

or the Act'), it has determined, after careful reassessment of the statutory

language, the Act's legislative history, related statutes, case law, and a

thorough examination of the history of apprenticeship programs, that Congress

when enacting the ADEA did not intend to subject bona fide apprenticeship
programs to the prohibitions of the Act.

2. Congress patterned the ADEA after Title VII of the Civil Rights Act of

1964, as amended (Title Vll). In fact, many of the substantive prohibitions of

the ADEA were derived verbatim from Title VII. Dorrillord v Pons, 434 U.S

575 (1978). However, while sections 703(a) through 14) of Title Vll, cnd see-

tiona 4(a) through (e) of the ADEA, address discrimination in employment, it

is only 5 703(d) of Title VIl that specifically addresses discrimination in

admission to, or employment in, programS providing apprenticeship or other

training. Inclusion of 5 703(d) shows that Congress intended Title VII to

prohibit discrimination in apprenticeship pro rams on account of race, color,
religion, sex and national origin, and that it 703(a) and (c) alone were con-

sidered insufficient to do so. If apprenticeship is covered by the ADEA, it

would have to be under SS 4(a) and (c) (sections virtually identical to

55 703(a) and (c)). Yet, if the general language of SS 4(a) and (c) vere

intended to be broad enough to reach apprenticeship programs, then the identical

language of SS 703(a) and (c) should have sufficed as well - clearly, however,
Coogress believed something more was necessary in Title VII in order

to reach apprenticeship programs. The Conmmision believes that the inclusion
of 5 703(d) in Title VII, and the absence of a similar provision in the

ADEA clearly demonatrates that Congress eade a deliberate decision not to

include apprenticeship programs under the Act. Furthermore, the fact that

Congress saw a need for 5 703(d) in Title VII illustrates that bona fide

apprenticeship programs have been traditionally vieved as more in the nature
of education and less in the nature of employment (apprenticeship has been

traditionally recognized as an extension of the educational process to prepare
young aen and women for skilled employment). This factor is extrenely important

in that the ADEA and its legislative history reflect a Congressional concern

exclusively for esployment discrimination. The legislative history of the

ADEA and the omission of a section similar to Title Vll' s 703(d) indicate that

Congress intended to provide retraining and counseling opportunities for older

workers not by passage of the AOEA, but by the earlier passage of a companion

Act, the Manpower Development and Training Act (since replacod by the Job

Training Partnership Act).

3. In reaching its conclusion that Congress did uot intend to cover

apprenticeship programs under the ADZA, the Commission has given conaiderable
weIght to the Department of Labor's (DOL) prior interpretation of the Act, an

interpretation promulgated shortly after passage of the ADUA.

Under established principles of statutory construction, Congress is

presumed aware of longstanding interpretations of a statute-here DOL's (since

1967) and the Commission's (since 1979) interpretation of the ADEA, and DOL's

(since 1937) interpretation and implementation (allowing age restrictions) of

the National Apprenticeship Act, 29 U.S.C. 55 50 et M - when Congress has

not acted to change such longstanding interpretationas, then it is presumed
that Congressional intent has been correctly discerned. This is particularly _
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true for interpretations issued contemporaneously nith tbe statute: a-
contemporaneous construction deserves special deference when it baa reained
consistent over a long period of tiae. EEOC v. Associated DryCosorp .
449 U.S. 590, 600 n. 17 (1981). citing Trafficante v. HetropffltRn LIlf Insursnce
Co, 409 U.S. 208, 210. Congreasiooal silence during this long a period
suggests its consent to the Interpretation. Id. This conclusion is Inescapable
where Congress has amended the statute in other vays during that period (as it
has the ADEA). but has left the existing interpretation undisturbed. Andrus v.
Allard, 444 U.S. 51, 57 (1979).

4. The iotent of Congress to leave bons fide apprenticeship programs
outside the scope of ADEA coverage has l een reflected by its handling of
other related matters. A number of bills have been introduced that would have
prohibited age restrictions in apprenticeship programs, but all have been
unsuccessful. For exaple, there were two bills introduced in the 98th
Congress to amend the National Apprenticeship Act to this end, S. 981 (protecting
individuals up to age 40) and S. 1751 (protecting individuals regardless of age).
98th Cong. lt Sess. (1983). Also, in the 95th Congress, an unsuccessful
attempt was made to amend Title VII to Include age and handicap discrimination.
bad it been successful, S 703(d) on apprenticeship would have applied to age
discrimination as well. d.l. 3504, 95th Cong., lot Seas. (1977). Finally, in
1975 Congress passed the Age Discrimination Act (ADA), prohibiting age discrim-
ination by programs receiving federal funds. Congress structured the ADA.
however, to exclude labor-anagement joint apprenticeship training programs.
42 U.S.C. S 6103(c)(1).

In denying this petition, the Co=;issio. wishes to emphasize that, as clearly
stated i0 5 1625.13, only boos fide apprenticeship programs are outside the
scope of the ADiA. In order to qualify as such, a program must satisfy the
stringent standards set out at 29 C.F.R. 55 521.2 and 521.3.

These standards include but are not limited to: esployment and training
of an apprentice in an appreuticesble trade; one yesr or maore of work experience
with progressively Increasing wages which average at least 50X of the Journey-
ma's rate over the period of the apprenticeship; submission of the apprentice-
ship program and apprenticeship agrement to the recognized apprenticeship agency
for registration; adequate facilities for training and supervision of the appren-
tice and the keeping of appropriate records concerning the progress of the
apprentice; normally at least 144 hours a year of related instruction which is
designed to provide the apprentice with the theoretical and technical subjects
related to the trade. Apprenticeship programs that do not meet all of the
standards in 29 C.P.l. SS 521.2 and 521.3, suarized above, are folly subject
to the iDEA.

In recognition of the need by older workers for protection fron age dis-
crimination in training programs generally, the Commission, when engaged in
investigation, conciliation and enforcenent, shall strictly scrutinise the
challenged apprenticeship program to insure that it is in fact boos fide sod
Is carrying out its stated purposes regarding the training of apprentices.

We appreciate the interest shown by the individuals and organizations
supporting the Petition. Tour coents have been most useful to as in our
review of present Coission policy. As stated at the outset, however, our

review has led ue to conclude that the existing interpretation at 29 C.F.1.
S 1625.13 correctly reflects the original Intent of Congress with regard to
the ADEA and bona fide apprenticeship programs. We believe that any change
in that position it -determination properly left for the Congress.

Sincerely,

rence TbuChairmn
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U.S. EQUAL EMPLOYMENT oPPORTuNrIY COMMISSION
g'1 ~~~~~~Washington, D.C. 20507 71. :

-J..L L , 67*u

PURPOSE: Action

ACTION REQUESTED DY:
Elizabeth M. Thornton
Office of Legal Counsel

MEMORANDUM4

TO : Cynthia Matthews
Executive Officer /
Executive Secretariat j

FROM Elizabeth M. Thornton
Associate Legal Counsel
Coordination and Guidance Services
Office of Legal Counsel

SUBJECT: Apprenticeship Package

Please distribute the attached revised response to the Gray Panthers. The

original draft response was provided to your office and circulated to the

Connissioners on July 15th. The revision to the draft response (appearing

as footnote one) was requested by Conmissioner Kemp.

If you have any questions regarding this matter, please call Joseph N. Cleary

at 634-7643.
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51- - EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
WASHINGTON, D.C. 20307

DrC_

Burton D. Fretz. Esquire
National Senior Citizens Law Center
2025 Y Street. .W. V Suite 400
Vashington, D.C. 20036

Dear Mr. Fretz:

This is In response to your Petition for Rulemaking and Other Action, filed
with the Equal Employment Opportunity Coission on May 8, 1987. In your
Petition, you requested that the Commission: (A) Rescind the interpretative
rule set forth at 29 C.F.R. S 1625.13 and notify all affected members of the
public that said rule Is not subject to reliance under 29 U.S.C. S 626(e)(1l);
(B) Publish for public comment a notice of proposed rulemaking which was approved
by the Comission on June 26, 1984. to be added at 29 C.F.R. 5 1625.21; and (C)
Publish a final substantive rule at 29 C.F.R. S 1625.21, 90 days subsequent to
the publication of the above referenced proposed rule.

Pursuant to S U.S.C. S 555(e). you are hereby notified that the Comission
has determined that your Petition =st be denied In Its entirety. The more
pertinent reasons for this decision are:

1. Pursuant to the Commission's Congressional mandate to administer and
enforce the Age Discrimination in Employment Act of 1967, as amended (AADEA
or the Act). it has determined, after careful reassessment of the statutory
language, the Act's legislative history, related statutes. case law, and a
thorough examination of the history of apprenticeship programs, that Congress
when enacting the ADEA did not intend to subject bona fide apprenticeship
programs to the prohibitions of the Act. 1/

2. Congress patterned the ADEA after Title VII of the Civil Rights Act of
1964, as amended (Title VII). In fct, many of the substantive prohibitions of
the ADEA were derived verbatim from Title ViI. Lorrillard v. Pons, 434 U.S.
575 (1978). However, while sections 703(a) through (d) of iTtle VII, and sec-
tions 4(a) through (e) of the ADEA. address discrimination in employment, it
is onIy sec. 703(d) of Title VII that specifically addresses discrieination In
aImson to. or employment in, programs providing apprenticeship or other
training. Inclusion of sec. 703(d) shows that Congress Intended Title VII to
prohibit discrimination in apprenticeship programs on account of race, color.
religion, sex and national orgin, and that secs. 703(a) and (c) alone were con-
sidered insufficient to do so. If apprenticeship Is covered by the ADEA, it
would have to be under secs. 4(a) and tc) (secs. virtually identical to secs.
703(a) and (c)). Yet, if the general language of secs. 4(a) and Cc) were
intended to be broad enough to reach apprenticeship programs, then the identical
language of secs. 703(a) and (c) should have sufficed as well -- clearly,
however, Congress believed something more was necessary in Title VII in order
to reach apprenticeship programs. The Commission believes that the inclusion
of sec. 703(d) in Title VII, and the absence of a similar provision in the
ADEA clearly demonstrates that Congress made a deliberate decision not to
include apprenticeship programs under the Act. Furthermore, the fact that
Congress saw a need for sec. 703(d) In Title VII illustrates that bona fide
apprenticeship programs have been traditionally viewed as more in ElignaTure
of education and less in the nature of employment (apprenticeship has been
traditionally recognized as an extension of the educational process to prepare
young men and women for skilled employment). This factor is extremely Important
in that the ADEA and its legislative history reflect a Congressional concern
exclusively for employment discrimination. The legislative history of the
ADEA and the omission of a section similar to Title VIIs 703(d) indicate that
Congress intended to provide retraining and counseling opportunities for older
workers not by passage of the ADEA, but by the earlier passage of a companion
Act, the Manpower Development and Training Act (since replaced by the Job
Training Partnership Act).

As clearly stated In sec. 1625.13, its provisions pertain only to bone fide
apprenticeship programs. In order to qualify as such, a program must _STsl7
the stringent standards set out at 29 C.F.R. Si 521.2 and 521.3. Apprenticeship
programs that do not meet all of these standards are fully subject to the ADEA.
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3. In reaching its conclusion that Congress did not intend to cover
apprenticeship programs under the ADEA, the Commlssion has given considerable
weight to the Department of Labor's (DOL) prior interpretation of the Act, an
interpretation promulgated shortly after passage of the AOEA.

Under established principles of statutory construction, Congress is
presumed aware of longstanding Interpretations of a statute--here DOL's (since
1967) and the Comnission's (since 1979) Interpretation of the ADEA, and WOL's
(since 1937) interpretation and implementation (allowing age restrictions) of
the National Apprenticeship Act, 29 U.S.C. SS 50 et seq. -- when Congress has
not acted to change such longstanding interpretatTons, then it is presumed
that Congressional intent has been correctly discerned. This is particularly
true for Interpretations issued contemporaneously with the statute: *. . . a
contemporaneous construction deserves special deference when it has remained
consistent over a long period of time.' EEOC v. Assocted Cor
449 U.S. 590, 600 n. 17 (1981), ctng Trafcante v. etrop tan e --surnce
Co., 409 U.S. 208. 210. CongressiTonl silence during this long a period
suggests its consent to the interpretation. Id. This conclusion is Inescapable
where Congress has amended the statute in other ways during that period (as it
has the ADEA), but has left the existing interpretation undisturbed. Andrus
v. Allard, 444 U.S. 51, 57 (1979).

4. The intent of Congress to leave bona fide apprenticeship programs
outside the scope of ADEA coverage has alsoen reflected by its handling of
other related matters. A number of bills have been introduced that would have
prohibited age restrictions in apprenticeship programs, but all have been
unsuccessful. For example, there were two bills Introduced in the 98th
Congress to amend the National Apprenticeship Act to this end, S. 981 (protecting
individuals up to age 40) and S. 1751 (protecting Individuals regardless of age).
98th Cong., 1st Sess. (1983). Also, in the 95th Congress, an unsuccessful
attempt was made to amend Title VII to Include age and handicap discrimination.
Had It been successful, sec. 703(d) on apprenticeship would have applied to age
discrimination as well. H.R. 3504, 95th Cong., 1st Sess. (1977). Finally, in
1975 Congress passed the Age Discrimination Act (ADA), prohibiting age discrim-
ination by programs receiving federal funds. Congress structured the ADA,
however, to exclude labor-management Joint apprenticeship training programs.
42 U.S.C. S 6103(c)I1).

We appreciate the interest shown by the individuals ano organizations
supporting the Petition. Your coemients have been most useful to us in our
review of present Commission policy. As stated at the outset, however, our
review has led us to conclude that the existing interpretation at 29 C.F.R.
S 1625.13 correctly reflects the original intent of Congress with regard to
the ADEA and bona fide apprenticeship programs. We believe that any change
in that positns? Taoetermination properly left for the Congress.

Sincerely.

Clarence Thomas
Chai rman
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Appendix VI

DOCUMENTS PERTAINING TO AN EEOC REQuEsT THAT A LErrER To THE
CHAIRMAN OF THE COMMITrEE FROM THE CHAIRMAN OF THE EEOC
DATED OCTOBER 8, 1987, Nor BE PLACED IN THIS HEARING RECORD

EQUAL EbUlrD W OPPfflROTY COLA) ON
-> WASHNGTON, DC. aO

M :mJ OF118

The Honorable John Melcher
Chairman
Special Committee on Aging
United States Senate
Washington, D.C. 20510

Dear Senator Helcher:

On July 13, 1988, Mr. Lloyd Duxbury of your staff advised the
Commission that the information which EEOC had submitted to your
Committee on October 6, 1987 with a request for confidential ty
will be published as part of the hearing record. I am dismayed
by and strongly disagree with the Committee's decision to publish
this information.

In response to requests from your Committee, EEOC expended
hundreds of hours of staff time compiling documents and preparing
responses to written questions posed by the Committee. Because
some of the questions sought information that was discussed at a
Commission meeting which was properly closed to the public
pursuant to the Sunshine Act, 5 U.S.C. 5552b(c)(10), and that was
protected by the governmental deliberative process privilege, a
separate submission dated October 6, 1987 was made in response to
those questions. The letter informed the Committee that the
information was discussed at a closed Commission meeting and that
It was privileged and requested that it not be made part of the
public record. The submission was accepted without comment, and,
therefore, it was assumed by us that the Committee would honor
the Commission's Sunshine Act determination and request for
confidentiality. This assumption was based on our own
investigative procedures where we impose on ourselves the
obligation to deal openly and fairly with potential witnesses.
Therefore, whenever potential witnesses request confidentiality
from our investigators, EEOC staff either agree to the
confidentiality request or inform the potential witness that we
cannot accept the information on those terms. Thus, I was
distressed to learn that the Committee has decided to ignore our
request for confidentiality nine months after accepting the
proffered information.

I am also concerned about the effect which release of this type
of information could have on the EEOC's mission. The Commission
is a collegial body which reaches consensus and decisions after
the free and frank exchange of ideas among its members and with-
its staff. Release of one Commissioner's statements or position
or someone's characterization of one Commissioner's statements or
position may mislead the public about what the entire Commission
has decided or what the EEOC's position is. In addition,
Commissioners and staff may be less willing to exchange ideas and
opinions or engage in rigorous end challenging discussion in the
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future for fear that excerpts of their remarks may later he
disclosed and misunderstood.

I think that release of the submitted information could confuse
or mislead the public and pose a real danger to the quality of
future Commission deliberations. I strongly disagree with the
Committee's decision to disclose this information despite the
Sunshine Act's recognition of the need for its confidentiality
and authorization to withhold it and would ask that the Committee
honor the governmental deliberative process privilege as
requested when the information was originally submitted.

Sincerely,

Clarence Thomas
Chairman
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MEMORANDUM

To: The Honorable John Melcher

From: Michael Davidson *Z
Morgan J. Frankeltif.

Re: Special Committee on Aging's Authority to
Publish EEOC Documents in -earing Record

Dates July 20, 1988

The Special Committee on Aging ('the Committee") has

been conducting an oversight investigation of the enforcement

by the Equal Employment Opportunity Commission ('the EEOC" or

'the Commission') Of the Age Discrimination in Employment Act

('the ADEA"). You have requested our view concerning the

Committee's authority to publish material that it has ob-

tained from the EEOC as part of its hearing record. As

discussed below, we believe that the Committee has unques-

tioned authority to publish materials obtained from the EEOC

as part of its oversight investigation. The decision whether

publication of records documenting the ZEEC's performance of

its responsibility to enforce the ADEA will further the over-

sight mission of the Committee and the Senate is committed to

the sound discretion of the Committee.

The Chairman of the Commission, Clarence Thomas, as-

serts in his letter to you of July 15, 1988, that the Commis-

sion had requested that the Committee treat the material

confidentially and that disclosure would chill candid discus-

sion within the Commission. Our memorandum to you does not

comment on these concerns of the EEOC Chairman, as they

present issues of policy for the Comm ittee. Instead, we have

limited our analysis to the question of the Commnittee's legal

authority to publish the materials.

Background of Investigatio

As a part of the Committee's investigation, the Com-

maittee has been carefully studying two litigation matters

whose handling by the Commission the committee believes can

significantly inform its judgment concerning the extent to
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which the Commission has faithfully fulfilled its mission to

enforce the ADEA. These two cases are Lusardi v. Xerox

Corporation (D.N.J.), a private ADEA class action suit, which

the EEOC voted last year not to supplement with the filing of

a complaint of its own, and Cipriano v. Board of Education of

the city School District of the CCty of North Tonawanda

(W.D.N.Y.), another private ADEA suit, in which the Commis-

sion is appearing as an amicus curiae.

After a preliminary investigation by the Committee

staff, the Committee held a hearing on September 10, 1987 on

the EEOC's exercise of its ADEA enforcement authority,

including its determination not to initiate an enforcement

action against Xerox. The Chairman of the EEOC was one of

the principal witnesses before the Committee at this

hearing. As a follow-up to the questioning at the hearing,

you directed to chairman Thomas for written responses a

number of further questions relating to the Commission's ADEA

enforcement policy that there had not been adequate time to

propound at the hearing. Several of these questions related

to comments of Chairman Thomas' at a meeting of the cormis-

sion on March 16, 1987 at which the Commission received a

briefing from its staff on the Xerox case. With the know-

ledge and permission of the Commission, the Committee staff

listened to and prepared a transcript of the tape recording

of the meeting. The Committee staff also obtained from the

Commission for use in its investigation a number of EEOC

documents pertaining to the Commission's actions in the Xerox

and Cipriano cases.

Publication of Records Obtained from EEOC

You have asked for our guidance whether, if it chooses

to do so, the Committee may include in its published hearing

record the transcript of the EEOC meeting that the Committee

staff has prepared, the EEOC documents that the committee has

obtained, and Chairman Thomas' written responses to your

follow-up questions. Chairman Thomas has suggested that the

Government in the Sunshine Act and the governmental delibera-

tive process privilege restrict the Committee's ability to

publish these materials and has requested that the Committee

refrain from publishing them. For the reasons discussed

below, we conclude that neither cited authority, nor any

other rule, restricts the Committee's ability to publish any

of these documents as part of its formal hearing record.
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Although congressional committees should undoubtedly

exercise care in determining whether to publish nonpublic

deliberative records of an executive enforcement agency, the

decision whether the publication of particular materials will

fulfill the Committee s oversight mandate is the Committee's

alone to make. Where the Committee determines, as part of

its oversight and legislative responsibilities, that the

public benefits to be obtained from documenting an agency's

inadequate enforcement record outweigh the potential costs of

chilling communications within the agency, the Committee has

the unquestioned authority to publish nonpublic deliberative

records of the agency.

The March 16, 1957 meeting was a closed meeting of the

Commission at which the Commission received a briefing from

its staff preparatory to the Commtission's polled vote not to

file a complaint against Xerox. The commission apparently

closed this meeting to the public under authority of exemp-

tion (c)(10) of the Government in the Sunshine Act, 90 Stat.

1241, 1242, 5 U.S.C. S SS2b(c)(l10) (1982), which exempts from

the statute's 'open meetings' requirement a meeting that 'is

likely to ... specifically concern ... the agency's partici-

pation in a civil action or proceedings.

The fact that the EEOC properly closed its March 16

meeting to the public under (c)(l0) provides no basis for

restraining the Committee from publishing the transcript that

it created of the tape recording of the meeting. First, the

Sunshine Act exemptions are permissive, not mandatory.
1
1

Therefore, the Sunshine Act creates no prohibition against

public disclosure. Second. the Sunshine Act applies only to

executive agencies. not to the Congress. 5 U.S.C. SS 551(1),

552(e), 552b(a)(1). The EEOC's provision to the Committee of

access to the recording of its meeting was consistent with

the requirements of the Sunshine Act, which "does not consti-

tute authority to withhold any information from Congress." S

U.S.C. 5 552b(l). The Sunshine Act does not have any appli-

cability to materials that Congress has obtained from an

executive agency, irrespective of whether an identical copy

j The exemptions from public access do not apply 'where the
agency finds that the public interest requires otherwise." 5
u.S.C. S 522b(c); see H.R. Rep. No. 880, Pt. 1, 94th Cong.,
2d Sess. 13 (1976), perintedi~n 1976 U.S. Code Cong. & Ad.
News 2183, 2194a 2 J.rReilly, Federal Information
Disclosure 5 23.07, at 23-19 (1987).
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of the item in the agency's possession is covered by the

Sunshine Act. Thus, the Sunshine Act simply has no impact on

a Senate committee's exercise of discretion to publish

records pertaining to a meeting that an executive agency

properly closed under the Sunshine Act, For this reason, the

Sunshine Act does not affect the Committee's determination to
publish the transcript of the EEOC meeting, Chairman Thomas'

written responses to your questions, or the documents that

the Committee has obtained from the Commission.2/

The deliberative process privilege is similarly inap-

plicable to the Committee's determination to publish these

materials. The deliberative process privilege is a common-

law privilege available to the government to protect from

disclosure in civil litigation "records and information that

would disclose the mental processes of an agency engaged in

making a decision or formulating a policy. 3/ Congress has

provided executive agencies with a parallel exemption to

withhold deliberative records from the public under the Free-

dom of Information Act. S U.S.C. S 552(b)(5). However, like

the Sunshine Act, the deliberative process privilege is not

mandatory and is not applicable to requests for information

from the Congress. 5 U.S.C. S 552(c). The deliberative

process privilege affords executive agencies with no protec-

tion from public disclosure of their records by Congress.

more generally, we are aware of no barrier to the

Committee's publishing any of these materials whose publica-

2/ The responses and the documents are not covered by the
Sunshine Act even in the EEOC's hands, because they are not a
"transcript, electronic recording, or minutes' of a
meeting. 5 U.S.C. S 552b(f)(2).

3/ M. Larkin, Federal Testimonial Privileges 5 5.02, at 5-
15-5-16 (1987).
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tion it deems necessary to performance of its oversight func-

tion. The Constitution provides the Congress with sole dis-

cretion to determine which of its proceedings to publish.

U.S. Const., Art. 1, sec. 5, cl. 3. The other branches of

government 'have no authority to oversee the judgment of the

Committee in this respect." Doe v. McMillan, 412 U.S. 306,

313 (1973). The Committee's exercise of this constitution-

ally committed responsibility is subject only to statutory

restrictions, such as perhaps the Trade Secrets Act, 18

U.S.C. S 1905 (1982), which Congress has determined to impose

upon itself. No such authorities restricting the Committee's

prerogative to publish the materials in this matter have been

suggested or appear to exist.4/ Accordingly, the decision

whether to publish these materials is the Committee's alone

to make.

4/ The ban on public disclosure by the Commission of certain
Informal endeavors to eliminate unlawful employment practices
under section 706 of the Civil Rights Act of 1964, 42 U.S.C.
S 2000e-5(b)(1982), has no applicability to this matter. The
provision does not relate to ADEA enforcement and, in any
event, does not regulate disclosure by the Congress.
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